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and ſo tranſpoſed, that the Gaſes may be as 
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Dams & Flemming 28 3 Arrorſmith & Tees, 246 
Adamſon and Wil-, Arundel 
lams, B. of Lin-( , Arundel Counteſs and Lord 
cole, verſus Phi- 3/ . wiliom Howard verſus the 109 
liy L. Stanhop King & the L. Hundſdun 
Adrian Cook and Adrian Gilbert 77, Aſhenhurſt & Curtis 17 Jace 34 
| 331 AsSkwith & L. Darcye 234 
Agar & Liſle | 187 Aſtal Margaret & Hugh Ridge 34 & 
Allen & Glanxile 115 35 Eliz. 180 
Allen & walter 133 Aſton Pariſh verſus caſtle Zermidge 
Alkin & Blackford 116 Chapel 66 
Alkin Doctor | 230 Aſton, Sir Koger & Sir william Fleet- 
Amphurſt & Palmer —  _- o e 4 
Andrens & Coup N 39 Aubigny L verſ. L. Clifton 213 
Andrews & Moon 133 Audly & Jennings 9 Iac, 79 213 
Andrews & De- la- hay 178 Auſtin verſ. Jeruoyſe alias Geruus, 69, 
Ararews & Dorrel 190 5 77 
Andrews & Fawkner 266 Auſtin & EE - 
Ay John & Harris 2246 Axmworth & Thomas 
Armeſey 
Armſteed & Green 
Armſtecd 
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219 


Blunts — 96 
B Boothby & Hail J | 69 
TM Bourcher & Smith 248 
3 | Bourcher verſ. EH ington 24 
13 Caſe | E Bourcher Sir Rai ph . 1 7 
Baker verſ. Spain 202 Bowyer & Free ſtone 3 
Balden & Temple 8 Box & Barnaby 117.268 
Balder & Rlackborn . / Bradſhaw & Sal mon I14 
Banks & Parker 7 > Bradſhaw & Wickſtead 116 
Baniſter & Dunch 14 Jac 2 Bradſhaw & walker 249 
Barber & Da viſon 3 Braithwait & Hamplezolb 105 
Barber & Cocker 5 5 Bray & Payne 76 
Barnaby & Box r TR Breadman & Coals 253 - 
Barneſley & Cox 1 verſus Archbiſhop of York 
Barns Caſe [34 and Cote 1105197 
Barns & Robbins | 5 o Bridgman & Williams 11 
Burns & Greenly 1 8 Briers verſus Goddard 250 
Barret & ninchcombe 1 2 Jac. % Brin ſly 8 Partridge 88 
Barrets Caſe | | 249 Brock & Spencer © 6 
Barrow & Lewellin | OS Brows & Dunnery . 208 
Bartlet & Howard. 1 181 Brown & Goſſe 190 
Busbervile & Heard 23 Brown & Goldmith 108 
Bamtt) & Ifted ave Bruton.& Morris 182 
Bayferld & Hanles 170 Budden & Word 119 
Bayle & Gird — Buckle & Rei nul ds 326 
Bayly & Boothby ' , © 09 Fecher de Kal ph. I37 
Beckwith & warley 218 Burket & Spendlons Y 
Bedford Earl verſ. Exeter ib. 137 Butler & Stulel — 
Bell, Salkeld & Dacre verſ. Lord Wii Butler & 5 17 
liam Howard | 91 . 1 a a | 77 
Bell verſus Hartley & Hor 177 — 
Bellingam & Gardner Fr BY or 
Bellingams Cale 136 3 8 
Berryes Caſe 192 
Biccot & Ward 193 62 Ampion & the King 242 
Bickford & Bickford 245 Campias and 1 45 uer 13 Jac. 
Bidwel & Cation 216 331 
Binford verſ.Freak & Axor 51 Caunin gand nelly 210 
Bingly S. Rich, verſus Dondiego 78, Canterbury Arebleſbur verſus Gand) 
113 301 
Bird & Cubaer 178 Carliſle Biſhop — us wilſn 107 
Bird & Snell. 0p Caramel verſ. Richards 68 
Birket & Spenloms Carver & V alſ elrig 251 
| Biſhop Thomas Martin Tailor & 2 Caſely and meſton 264 
Liſhop of York verſus Sir William C aſſon and Hithes 128 
Els 315 Caſtil ion verſus Smiths Executor 283 
Blackborn & Balder 285 Caſtle Bermidge Chappel & Afton Pa- 
Blackford & Albin 116 Th E6 
Bland 


Catton & Bidwel 216 
Chafje 


chols 27 EH. 294 Cornero verſ. Don Alonſo de Valaſco 12 
0 Chamberlain 184 
4 Chancellor de Cambridee verſus wal- Cofurd and roodreffe, 37 Eliz liz. 
5 | grate 51 Ir Edward 12 6, I 64 Cotton and Harry is 
7 Lord chaacellors Caſe 214 Cotton and Triſſe 
N Chandler and Thom .ſon. 265 Coventry and Woedball 5 a 134 
Chee..ly and Kid | 218 Coventry and Lichfeild Riſbop verſ. 
Cheſter verſus S. Gtorge 218 CutandGloey.. 140 
Clanrickard Earl and Frances his n ife, Counden and Clark 29 
verſus Robert Sidney Vic. Liſei, 8, Conrteens Caſe 270 
46,273,329 Com) & Axor verſus Poulton & Axor 
Clark and Counden 29 12 9 
: Clark and Wood 305, 316 Comper and Andrens 39 
* Clark and Git tert 331 Cox and j 47 
;  Clabrook and Liveſey 220 Crave and Tala. 269 
: Clifton Lord verſus Lord Aubigny. Cranlyverf, Kingfwell 207. 
i ; | 21 3 Cr ookhay and woodward 21 7 
Coachman and Hanly 179 Cz rſſe E and Hedge 34 Ely. 1 77 
Coales and Breadman 25 2 Crow and Eds 
Cock and Jennour Coddington verſus "ities LE 
| »- Cotker and Barker 4 25 
4 Cacket Arthur verſ. Sir: Richard Love-. Calmer, and Bird 1 Sees Ka 3 
1 lace SY 68 a e Count a ai Cur 
Cox and Bani 47 _ {nds Count Fee 
| Cocks and Darſan 215 Cuppledit verſus Fir cc 
Ceke and Hu 2034 
Cette Clement verſus: Dame Sarah Cor hy and Flietwood © 
'Darc and Robert Leigh 3 24 Curtis and Aſhenhwrſ 
Coke 4 the Archbiſhop F Tork ver- Curtiſes Caſe | 1 
' ſus Brickhead 118 Curl and Findar -... 270 
Coke Sir Edward 3 go: -- NE. = 
Coke and Pye | 228 FO e e 
Colledg e Jeſus 136 D = «2.1; | 
Callas and Copeley 179 
Collins and Darel 18 Eliz. 170 L Acres Lord; 3 
Collias and Thorom good 188 "Dacre Suleld Mer Ge r 
Collinſons Caſe 136 .#iliam an, "EE 
Colt and Glover verl. Biſhop de Coren- Dale and: 1 1 2 
tr and Lichfeild 140 Dale and S males 120 
Comfort and Thompſon 192 Danby & Archbiſbogrork 7 Jace 113 
Caſe of Commendds 140 Darcy Lord and Ach 234 
Conicbi and ats 247 Darcy Beme Sara and Clement Cart - 
Conſtables Caſe : 246 verſ. Robert Leigh *. 334 
. Coo vide Coke | Darcy Dinis verſs Mat kur ker 75 = 
| | Cooke Adrian and Gil. Adrian 77, Darnbrock verſus Proflen Air. Ve 5 
Cope at Lewy: 5 : Darrel and Colins I 8 Eliz. | I 17⁰ 
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Darrell and en bs 190 Excte Clint Ne + verſus Lady Roſſ e 
Darſon and Cocks i 2 » 22133236 
Dar iſon and Barker 183 Eyre and Ounſtram 7 Jac. 331 
Damtreyes C aſe Wo! SH Kok 3 
Da) and Savage 85 N 1 
Dean and Harrington — = 
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Faultier and Andrews 266 
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Fitch and Drury 219 
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Babinga d Harty + N Ford and Aclincux verſus Mortos 246 
Bunch Lund Nee 1 1355 N 92 Foreſt and Sir Tames Sa. ela ” 72 
Pancombe a nd wingfeild -- 254 Foſter and wilſoz verſ. Leocard Maps, 
Puncryand 'Brofne ELLE 208; 33 Eliz. 35 
21. . Euler Doctor and Anne fal 52 
—— 888 PERS TT" Foxcroft and Lacy 2 89 
8 7 1 Fra- ls and Slater 126 


Freake and Ax yerſus Binford 14 


Freeman and Waterer 205,266 
F. reeſtone and Box Jer | 187 
Frith and Oates 130,151 
Fryer and Gildridge 2 10 


Ge ges Caſe 177 
Gardner and Bellin gham 5 
Garſton verſus Morthingtoan 67 
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Canterbury 301 
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Gayhard and Ar 284 


George and Jaſper verſus Napper 177 


Geor ge 


P 
« 8 2 * 22 145.4 8 i 2 - 2 ** oo * SE Ek 3 — 2 8 7d 8 225 2 ? 
: * * 3 IF. 2 F bes ie > * e 1 . Ni 2 * F- . * 7 if 
„e EBT EE OED A WET OED oo $0 US TIO 6 
% 2 7 1 . * rinnen 1 2 4» « : m3 E Ky 8 8 , 58 ” 
L | ch , - S 8 Kok e „ e OO IO * 928 n Po.” VWs 
CCC 7 
„ —- * * * - ” - 2 . * 3 = : - 
CY = — 
— q 5 * 
* 


. 
* * *, 


Ss Es i ee Eee tek AY ? 
* 


eee 5 


D . OH a” —— ——+— —C , . ERS CR ERIC 
® 5 xj * 
- . * 
8 - 


+. | 5 0 a a a 2 * 46 ! 
Je , ** — . "1% % . : 
"Sl : g "8 : , 
. o * Y 
. * „* 9 


* 
—— 


George Eun verl. Gillam V erch H owel 


43 Eliz, | I26 $5 
Geruas and Auſtin 59,77 
Gibbs and Jenkins 191 
Gibbon and Points 179 

_ Gibſon and Stoner 81 


Gilbert Adrian and Coote Adrian 775 
3 331 
Gilbert Gerrard and Richard Hilder- 


| ſhamverl. William Wright 306 
Gilbert and Clark | 331 
Gildrige and Freer 10 
Gillam Verch Howel verſ. Evan George 
Ii e 
Gird and Bayle 5 89 
Glanxill and Allen 115 
Glover and Colt verſus Biſhop de Coven- 
my and Lichfeile 140 
Goddard verſ. Briers -- "mv 
Goffe and Brown 1 
Gogles Caſe 189 
Gold and Death . 
Goldſmith and Bronnm 108 
Goodale and Sir chriſtopher H yon 
265 
Grafton and Maſon 245 
.  Granthamand H awley - 132 
Graves and Edwards 265 
Gray and Ke vell | 184 
Greeu and Armſteed 65 
Green and Harrington. 284 
Green verſus Harbin and lx 1 89 
. Greenly and Barns 190 
Greenwood and Tiler 314 
Griffith Floss ; 236 
Grimſton and Mol;nenx — 
Griſiy and Lother — 5 10 


Griſly Sir George : 129 
Grobham Sir Richard verſ. Thornbor ag 


— | 82 

Grunnier and Nichols  - 49 

Sunſton and Virely — 
PR | H 


Acker Counteſſe of Shrewsbury & 
Archbiſhop ef Tork verſ. William 
S. Andrews — 
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| Howard Dom verſus Chriſtopher 


Heage and Croſſe 3 4 Eliz. | ' 71 | 


Hall and Kent 8 
Hall and winckfeild 1955222 
Halley and Coachman 1798 
Hans er and Maſe 283 
Huuſon and Nordiffe 337 
Harbin and M* verſus Green I 89 i 
Harding and Widlake 8% 

Hardingam and wilton 129 
Hares Caſe 7 214 
Harington and Denne 386 

Harrington and Greed 284 
Harris and Cotton „„ 88 
Harris verſus Ap.- John — | 
Harriſon William 35 Eliz. 183 
Hartley and Axor verſus Bel 177 
Hartley and Stredde 305, 326 
Harvey and Ducking 4.5326 
Haſelrig and Carrer 251 
Hatton and Lake 23523253 
Haugh Fe therſton and Topſal 251 
Hawke and Read 186 
Hanly and Grantham 132 

_ Hayles and Bayfeild 176 
Hane and Bray . 76 
Heard and Bukeruds 232 


Herrenden and Margaret Palmer 88 


Hickes Caſe 3 
Hide verſus Ellis 250 
Higfords Caſe ge 


Hilderſham Richard aid Gilbert 6. 


rard verſus William Wright 305 


Hoskins Cale 


Howard Dom, «a 
verſus the King & L. Hwpſdiis 
K- 3 H 
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Hobart and Win[more it3 

Holder and Tatloy © 12 
Holafurd and Parker” 246 
Holdford and Plat 266 
Holland and Shelley 302 
Hollis Cale — 
Hol man and Snaine 179,203, 220 

Holmes and Twiſt x 

Holt and Owen —————_ 
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He owvell Gillam Verch verſ. Et an George 


43 Eliz. * 126 
| Honell and Samback 133 
Humlerten and Hon gil. 72,166 


Hus dred de Gamti) verſus Norris 139 


Hunſcdlon Dom. and Dom. Rex verſus 
Counteſſe q Arardel and Lord wil. 


Howard 109 
Humt and Lomring 284 
Huſſey and Moore 93 
Haley and Cooke | 294 
— Sir 7 
J 4 0 and Rocheſter Aſboy verſ. the 

King 1 119 

Jachſon . and Doclor Foſter 52 
2 and Miles 6,268 
James Doctor WS 
james and Pitts 121 
Jaſper and George verſus Napper 117 
Jelſon verſus Thornton 140 
Jenkins andGibbs 191 
Jennings and a0 9 Jac. 79,213 
Jennor and Cook 9 66 

Jervoyſe and Auſtin 69577 
Jeſus Colledge 136 
Inche and Rols 50 
john Jones Caſe 38 


Johnſon and nn 64 


Jones Caſe 5 — 1 
Jorden and wiltes 5 
Ifted and Bawtry 218 
K Elle and Osbaſtone 49 
Keer and Owen 90 
Keinſbam and Redding 33, 14 Eliz. 
17⁰ 
Kelham and Manſy 2 Jac. 331 
| Kenedy and Parker 619 
Kent and Drury _ 1 
Kent and Hall 113 


— — 


Ket and Male 9 I 84 
Key and Marſhall verſus Martin | 
Knight 1 74 
Killet and Lee ; 5 
Kragrell and Crazley 207 
Kirby and Auſtin 3 248 
Kuneeland and Rich 1 7 
Knight and Flood! 179 

Kid and Chineley 18 


The Kings Caſes. 
The King verſus Biſhop of Norwich 75 
The King and the Lord Hu, ſdon, ver- 
ſus Counteſſe of Arundel & Lord 
_ William Howard © - 109 


The King verſus Bijhop of Rocheſter & 
Jackſon 


| | 1 19 
The King and Campian 5 242 
L i 
; 49 and Foxcroft no 
Lacy's Caſe, _ 2. 
Lake 15 Hatton © 252525 3 
Lambe and — 1780 
Lambe and Thompſo z., ' © 304 
Lampleigh and abe 105 
Lancaſtel and Sidleß 2642723 82 
Lane and Mallory | 4 
Langham and Vicars. - © 235 
Laſtlow and 7⁰ omlinfon 88 
Lawrence S. John Ne vil ad Wood ver- 
ſus Parker 5 70 
Lagring and Hart il 84 
Lans and Scot e 
Lea and Payn 14 Jac. 5 19 [ 


Leaſham verſus Row and a 'E6 
Lee and Kibbet : 


312 
Leets and Edwards 190 
Lees verſus Arrowſmith "246 
Leiceſter Couateſſe and pine 5 


Leiceſter verſus Sir William Read: 68 
Leifeild Doftour verſus 7 Iſdale 10 
Leigh Röbert verſus Dame Sarah Dar- 

cy and Clement Cooke 


— 324 
Leiſure Sir Stephen verſus Hare 2.14 
Lemman and ä 


Len. 
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Lewellin and . 6 2 


Lenyz and Cope 38 


Lichfeild and Coventry Bi ſhop verſus 
Colt and Glover 140 
Lightfoot and Miners 4 Jac. 331 
Liacolu Bifh.and Nailor verſus Mau- 
a0rs 285 
Liſle Vic. verſus Clarrichard Earl 1,8, 


| 4,2735329 
Liſle ind A gar 187 
Loane and Togłer 192 
Loggin and Jetherton, . - 28 
London John verſus Southmel cache 
Lother and Grif 5 | 30 
Lovell and Pye 204 


Lovelace Sir Richard verſus Arthar 


Coc ket 68 
Lovendens Caſe 39 
Loſure S. Stephens Caſe 214 
Luchs Caſe 247 
Lyueſy and Clara 220 

Acnilliams Caſe  * 332 

Maddox and rng 209 

Male and Ket I 84 
Mallory and Lane 

Mannors verſus Biſbop of lcd * 

Nailor W © 

Masſy and Kelbam 2 Jacobi : 08x; 


Mannerins Sir Arthur verſus Gabriel 
Dennis 3 


Mapes Leonard verſus vile Ge Foſter 
33 Eliz. 


Markam Jervas verſus "Rory Darcy 
= 20 
Marriot Robert and pauli ing Andrew 


42343 Eliz. 180 
Marſh and Parry 249 
Marſhal and Steward 129 


Martin ver ſus Marſhal and Key 63 
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Maſes Caſe . | — 
Maſon and Grafton 245 
Maſon and Piland _ : 305326 
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Richard Earl of. Clanrickard, and the Lady Francis hifwife 
| _ . agaraſt Robert Sidney. 5 
Mlchard Earl of Clanrickard and the Lady Francis his wife bꝛought 
ea Fo2medon in Reverter againſt Robert Sidney Uiſconnt 
Lille, of divers meſſuages, lands and tenements in Ewhurſt, 
% Watlington , and ether Towns which Robert Earl of Eſſex 


« of her bady, and koꝛ default of ſuch illue, to the uſe of the ſatd Lady Francis, 


& am her heirs : Et que poſt mortem pred. Elix. ad præfatum Franc, revertere de- 


— per formam donationts pred, ac vigore ſtat. & c. eo quod præd. Elixabetha obiit 
& fre hared. de corpore ſuo eceeun. : PE Ry 
*< Whereupon the ſaid Carl and Countcſs counted accoꝛdingly, and the Uiſ- 
count Liſle defendant pleaded in abatement of the weit, that the ſaiv Coun: 
tels at the time of the death of the laid Elizabeth was covert of the platnti her 
© now husband, ſo that the right ot the ſatd 7exemens ; / quod, & c. to her hul⸗ 
 wherenpon the demandants demurred in law; And it was ad judged foz them, 
64 that the wzit was ſufficient. FFT tA w Wor ogs ite ie Oe 
And in this caſe, thele differences were obſerved ;: That it it wote u öꝛme⸗ 
don in deſcender, upon a deſcent to the wife, there the deſcent muſt be made in 
the wꝛit to the wiſe alone, fo the deſcent followeth the bloud ; and to that the 
husband is a ſtranger : and ſo is the bok of 19H.6.46. and 35 H. 5. fo. 10.1 3. 


_ © bandandher did revert, and ſo by the ſaid wꝛit it ought to have been fnppoſed; 


where a F02medon: in deſcender was bꝛougbt by two husbands and their 
wives, and made the deſcent in blond to the wives onely, and yet concluded, that 


the right ought to deſcend to the husbanas and their wives; And exception taken 


WFOAIY <and the ſaid Francis then his wife by fine did give unto Wil- 
cc liam Gerard and Francis Mill, and the heirs of the laid William to the uſe of E- 
<« lizabeth Sidney, daughter and heir of Sir Philip Sidney Knight, and the heirs 
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Suſſex. 


Mich. 1 T. Jac, 


Rot. 66. 


Formedon in 
reverter, to the 
husband and 
wife by the 
wife. 


Demurrer. 


Differences 
1. 


1 3 H 6.46 „ 
35 H. 6. fol. 
10. 13. ' 


to ft, and oꝛdered by the Court, that it ſhould be amended, and the deſcent made 


onely to the wives; On the other ſide in a Ceſſavit bp the husband and the wife, 

er a hett ot elcheat, a (o»/mili ca/#,02 action of waſte, becauſe there is veſted in 

Mm already either a ſignioy.o nd therefo2e the land hol-. 
den, oz the pꝛetent eftatetoreturn; ts cee t poſteſſton, theretoꝛe in woe, =— = 


them already either a ſigniozy.0; reverſion-acualiy,. a 


| 


— 
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widlake "4 Thomas verl. 


Harding. Axworth. 


16 


12ͤ —— 


31H. C. 1. 20. E.; caſes, the Reverter is to be made to them both, and 0 are the baks 3H. 6. 2 


bre. ; 72. Reg. 20 E. 3. Bꝛiet 372. Regiſter 238. Nat. Br. 210. 5 


138. Nat. Br. 
210. 


33 H. 6. fo. 54. 
18 H. 6. 20. 

3 H. 5. 13. 

38 E. 3. 16. 

18 E. 3.3. 


Trans. 


Somerſet, 


Hill. 8. Jac, 


Com. Pleas. 


Rot. 2069. 


Deviſe te A. 
for years, and 
the Inheri- 
rance pives 
fee. 


but the right onelp returns, there the right may be laid to return either to the 
wite alone, oꝛ to the husband and wile, as Danby reſolves plainly in 33 H. 6. fo. 
54. vide auxi quel que fois al femme quelque fois tant al baron que femme, 18 H. 6. 
20, 5 H. 5. 13. 38 E. 3. 15. & 18 E. 3. 3 Report de R. Thorpe & ceo cas d' un carbo- 
nel, breve fuit abate pur ceo que le Reverter fuit mis tant al baron & femme. 


walter Widlake verſus Hardin N. 


ions: and alter by his will did 


_ «deviſe the reverſion to Agnes Harding and her heirs in fe fimple ; and that fog 


< a quarters rent behinde ſhe viſtrainev the Po2ronger in the houſe deviſed : the 
< Plaintiff confeſſing the ſefſin of Francklin , and the Leaſe to himſelf and the 


Ideath of John Francklin, conveyed the reverſion to Edw. Francklin by deſcent, 
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e ffrained the dich koꝛ the rent, and it was ad 


ce 
«[ 


« and traverſed the deviſe to the defennant, modo & forma, The Jury finde that 
John Francklin dtd deviſe the houſe and land to Agnes in theſe wo2ds,viz.Jtem, 
„A do giße and bequeath unto my Coſin Agnes Harding and her allignes my 
© now dWelling houſe , with all the lands belonging to it, foꝛ the termof ninety 
« nine peats: And my ſaid Coſin Agues Harding hall have all my Inheritance, 
judged koꝛ Agnes Harding, that the 


deviſe gave the land to her and her heirs, 
Incerti nominis & temporis. 


* Onſignor Coke Chiek Juſtice, re porta CEUX points in Capia in ne Re 26, 


ge ſue one ot them in the Common Pleas) and the other in the Kings 
Bench, and had againſt him in the Kings Bench a Capi as, and tok him in execu⸗ 
tion, and after tok an Elegit againſt the other, and had lands and gods delive⸗ 
red in execution, as he might wen, that thereupon the other in execution by his 
body, had an Audit a Querela, and was deltbered: and becauſe the Judgment in 
that caſe mult be, that he be diſcharged of the execution, he all never be taken 
again, though the land taken in execution be ebicted. 5 


And he ſaid alſo, that it an Elegit be ſued out and ſo entred ot Recoꝛd, though 
he get nothing by it, yet he thall never have other execution, till ſomewhat be 


found;and therefoze no man will recoꝛs the execution, until ſomewhat be found: 


But Quxre; Foz it is no eledfon of nothing. And as the Recodd ſaith, that he 
did chule, which is not the Mꝛit, but lands and gods: ſo the ſame Recoꝛd upon 
the return altures that their are neither, and therefoze all idle. 


Jobs Thomas verſus Axworth, 


N an Action upon the caſe in the Common Pleas, by John Thomas an At⸗ 
turnep-anainſt Axworth foz theſe wozds, This is J. Thomas his wziting, :»- 
80 nuends the Plaintiff, aud he, nnuendo, oF o. hath fo2ged this Warrant, Duoddans 
warrantum per quendam Richardum Buller Mil. tunc Vic, Com. præd. exiſten, ſus 
per quoddgm breve de C apias per quaudam Marg aret am Hog ver ſus prof. def. extra 
Curiam de Banco profecut .cidemV ic dereft innuendo upon not guilty pleaded g kound 
tos the Plaſntiff, It was maven in-erreft of judgment, that the #»*c»ds would 
nat ſyppeet the Intian,the.wgzy warrant alone bet 


ng of uncertain ſenſe, and the 
* maatter 


a \ * 


1 That then two are bound in obligation ſoyntiy and ſeverally, and the Db. | 


6 -—_—__——— 
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Rudge, 
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matter ofthe action ſhall not be enlarged no? aſcertained by the Innuendo, as Por, 
innuendo the French Por, of which opinion, J was and am; And note that after 
in Trinity Term; in the cale ot Yardly and Ellill, this caſe was douthed as ads 
judged according to my opinton by Juſtitr Nicholls and Winch, But it was not 
adindged, but that hews their opinions wore roncurring with me, 


Yong verins Radford, 


Eine firme by Charles Vong againff Robert Radford, of a honſe and Garden 
in Long-ditch in Weltm. of the demiſe ol Anne Holland, upon iſſue not guiltp, 
by ſpecial verdid, the caſe was found thus. 8 as 
Elizabeth Radford was poſſeſſes of a leaſe of the lands in queftfon of the 
© demiſe of the Dean and Chapter of Weſtmunſter, foꝛ thitty one pears begin⸗ 
ce ning the fifth ol December 35 pear ot the Quckn, and married one John Hol- 
land, and then he and his wife moztgages their intereſt , and term of yeares 
« unto one John Emerſon, fo payment cf two and twenty pound, and after and 
< befo2e the day of payment Elizabeth died, and John Holland the husband paid 
« the moneyat the dax ih redemption of the moꝛtgage, and entred, and made 
Anne his wife his CMuttir, who entered and then Radford tok adminiſtta⸗ 
S tion of the gads of Elizabeth the wife of.John Holland, and entered upon the 


© the platatiff , whoentced and was poſſefſey, till the vefenvant Radford ejected 
„bim. And it was adjudged that the plaintitk chould recover by dur unifs2m 
< opinion, The Jadgment was pronounced P. 12. the reaſon was, that though 
the lente was af the ri the wives, and that the husband was poſſeſſed in her 
right, lo às though he had parchaſed the te ſimple 
fiat, yot by the entermarriage hꝛ hath full power to alien it: 
bis wife, hets £6 enjoy tt, againſt her Erecatos o: Avminiftrato2s; ſo hete 
- mhenheſurvives, thecomition ſurvives to him, and reſtoʒes him to the leaſs in 
fate as it Would have been ik it had not been aliened. Like to the taſe ot 35 
Af. plac. 15. where the husband and the wife, and a third perſonpurchaſe lands 
jopntly, the husband aliened the whole, aud then he and his wife died the third 
perſon tur vi ving had an Alttze of the whole. And the rather here, becauſe the 
husband pitd au the money after the death of the wife; like the caſe 9 H. 7.25 
agrerd ol Shellies caſe, Af a man make afeoffment of lands upon condition, that 
the 


nd ik he ſurbibe 


dato: 02 his Yeirs pey ten pound that he may rę· enter, 


Leaſz, upon whom the ſais Anne re-entred, and made the Leaſe unto Vong 


fmple, the leaſe had not ben en. 'v 


and die 9 lea: 


E jectione. 


Paſch. 1 1. Jac; x7 


Rot. 15 15. 
Brownlow. 
Middleſex, 
The wifes 
leaſe mortga · 
ged by her 
husband. 


Jud gement. 


S. 


9 H. 7.251 


ving a daughter who paid the money and enters, and then a ſon ts bozn, yet tze 


danghter m al retain the lands. Foz 4 ſentit onus, ſentire debet conimodum, © 


| Pincombe verſus Rudge, 
* Aux Pincombe and others plaintiffs bꝛought an Action of covenant againſt 
* += John Rudee, and declated that Rudge the defendant by his indenture da⸗ 
** ted 30 Octabris 32 Eliz. dis demifeunto them al his lands in South-Molton, 
< trrtho tenure of J. S; by thoſe words, Dedit, conceſſt, demiſit & confirma⸗ 
« vit unte the laid plainttas Nabend. & tenend. fe their lives, tendzing 30 
poumapear rent, wich this expzeſſe clanſs of warranty following „And 
the fats John Rudge arm his hetrs ali the ſatd-pzemiſſes unto the laid Amy, ec. 
* againſt alt perſons, claiming by, from 02 under the ſaid John his An⸗ 
*© cefto2s, 02 heirs, ſhall ans will warrang; acquite and defend, during the term 
ako zetatd. This was a grant of a reverſion upon anelfate fo2 lite, made to 
one John Pincombe and others in 5th of the Queen, by the ſame John Rudge, 


wdo did atturn to the grant to Amy and others: And the lame John Rudge in 
_ © the zoth pear ofthe Queen had demiſed the pꝛemilles unto one William Hunt 


4 others „ Altet an this, 
*Pincomꝰ and che other x 


aſter the death of the laid John Pincombe and 
5 2 


— —— — 


. Hunt . 


Covenant; 


Devon, 


Hill. 5. Jac. 
Rot. 941. Ban. 
Regis & Ex- 
cheq, Cham, 
Action of co- 
venant upon 4 
warranty real. 


— 


AMiſgrave verſ.7 Late verſ. 5 
, Wharton, © Mallory. 
« Hunt the leffe@entred , wherenpon they bꝛought thetr Action of Covenant a- 
cc nainft John Rudge , and latd their damag e to two hundꝛed pounds, Wheres 
« qpon the defendant pleaded in barre » that the plaintiff had fozmerly bzought 


« amarraxtia Charte againft him upon the warranty afozeſatd foꝛ the ſame 
„lands, and yet it was that hanging, and undetermined, wherupon the plaintiff 


— 


ce demurred in law and judgement given koꝛ him, and damages and coſts 23 = 
pounds 6 ſhillings 8 pence, whereupon Rudge bzought a wꝛit of Erro in the $ 
“ Exchequer Chamber, and the onely queſtfon was, Whether upon this clauſe 11 


of warranty real annexed unto a frœhold, an action of covenant to recover da⸗ 

mages could be grounded. And it was agred by all the Judges in the Exchequer 

Er rer. Chamber, That this action of covenant will lie, becauſe that though the war⸗ 

Queſtion, xanty was anne red to a fr hold, yet the breach and impeaching was not of a 

krechold, but of a Chattel (thas is to ſap) of a leaſe fo2 peares, fo which there 

could neither be avoucher, Rebatter, noz2 Marrantia Chart æ, ſo that though there 

had been a judgment in the Harrantia Chartæ in this caſe,yet neither upon entry 
|| noꝛ upon recovery in Eject firmæ upon this leaſe, their could be neither voncher, 
2 noꝛ Rebatternoz value upon the Varrantia Charta, and therefoze a real Parrax- 

. -ty is a covenant real, when the kræhold is bꝛought in queſtion, But when a teaſe 
| is in queſtton, v2 any other loſs that doth not dꝛaw away the ſrehold, it map be 
Tudgement in uled as a perſonal covenant, whereupon damages may be recovered, lo it ts bakh - 

Erroraftirmed, a raj and perſonal covenant to ſeveral ends and reſpects, Any ſo it was 

a Enor. judged fo. the defendant upon the wait of erroꝛ. But another erro2 was aſſian- 
ed, that there was no averment that there were any lands in B. in the tenure 
| ok I, S, Jt was anſwered, that it appeared ſuCictently that there were ſome. 
And that the declaration ſaid that de vivvemiſe, and that the tenant fo2 life was 
F _ ſeifed; and that Hunt entred, and ſo ot che other entries. By all which it appears 4 
that there was ſome land, And if there were any land it is well enough, though | 


© * Gipp 


it be not certain what oꝛ how much, becauſe there was 114 recovered, 

| but damages only, And the aſſeſſing of damages pꝛoves alſo that there were 

| ſome lands. e | 
| T Muſgrave verſus Wharton, my 

Miki: PE Dward Muſgrave had judgment againft Thomas Wharton, Admin. of Edward 

Chec. Chamb. Muſgrave upon an obligation of two handed pounds» and the action was laid 


Weſtmerland. in the County of Cumberland. Afterwards the plaintiff upon the ſaule judge» 
Trin,s. Jac.R. ment bꝛought a Scire fac. in Weltmerland, and had judgement upon two Nihils; 
. And now upon a nit of erroꝛ that judgement was reverſed in the Exchequer 
che firſt ation Chamber. Foz a Scirefac. mult be bzought in the ſame County where the firlt 
was laid, Action was laid. 5 ER 3 


bee. Chamb. ere — — 
Cher. Cham | Obert Lane bzougbt an Aſſumpſit againſt Henry Mallory z and ewes 


London. R. 


8 Lane verſus Mallory. 


CC 
_ Tm © *-*that William Mallory, father of the ſaid Henry veceaſed, was indebted un⸗ 
paſch. 11. Iac. © tothe plaintiff in two hund ꝛed pounds, and that Str John Wentworth, and | 
Rot. 25. Con- & Sir Thomas Mildmay were bound unto the laid William Mallory by two ſeve- 19 
ſicerion 4 rall ſtatute ſtaples in two hundzed pounds. And that the ſaid William Mallory ---i 
ales ll. ** diddeliver'thoſe Katutes unto the Lato plaintiff tothe intent that he might be J 
(4 « ſatisfled of the ſaid two hundzed pounds due unto him by the ald Mallory, by 
« fozce Whercof he was poſſeſſed of the ſaid ſtat. And the defendant Henry Mal- 
= < lory p2etending bimſelf te be Cxecutv2 to William the father, in conſideration 
It — A that tye plaintif at the ſpecfal inſtance of the defendant would velfver unto 
| « him the ſaid ſtatutes, he did p2omiſe to pay unto him fifty pounds at one dap, 
and flity at another, and avers that he delivered the ſtatute, and the defenvant 
paid him fozty pounds, of the firſt fifty pounds, and the ref he hath not paid upon 
aue von Aſumpſit, it was found foz the plaintiff , (dgnages were one hundze 


eighty 


a 


eighty 
the platatitk with intent to pzocure him ſatisfaction ſo as de might cancel them, 


it is a lafficient conſideration 


_ « the plaintiff 


4 ſai debt, that he hath not paid it. 


ty, as it it were an action of debt upon the ber contrac, 


_ lap that 


RY 
a 3 * "I 8 a. ———_— dv 1. 


** — — 
— 


Gardiner verſ.) Wilkes verſ. Crop verſ.) * l 


pxand3,) who had javgement in the Rings Bench. And now a Mzit of 
Ertoꝛ being b2ought in the Exchequer Chamber, the judgement was affirmev, 
Fo2 though it doth not appear that the vetenvant was but p2etenven only to be 
executo2,x lo tould make no p2dfit of the ſtate, yet becauſe they were dellyered to 


o2 take compoſition fo2 them, and that at the inſtante of the defendant , and in 
hope of his p2omile he did deliver them out and depzive himſelf of that means, 


# - 


Gardiner verſus Bellingham. 


. Richard Gardiner b2onght an am fr againſt Thomas Bellingham, any Atop, 
«c declared that the vefendant in confideration that be was indedted into Sarrey. 


E in ten pounds fout ſhillings ten pence, fo2 agiſtment and terting Fe kl. 1 


2 
| oe eee Exchee,Chan, 
pay to the plaintiff the predia* Tho- 

FOOTY Upon flue on aſſfampfir it was fqyny fo mam de In af- 
< the plaintiff, and ſeventeen pounds five ſhillings four pencedamagesWoſts,q fiwpfic ter 
« jadgment given acco2dingly upon this Watt of Erroz , was bzonghCHh the ders el 
« Exchequer Chamber : the erro2 aſſigned was , that there maſt be fon cer. 02 
tuin canſe of the debt aſſianes, Foz it is no ſufficient veclaratton to lay where * 
ce the defend ant was ind: bted to the plaintiff in ten pounds and pꝛomited to ag 
4 it; but pet the judgement was affirmed, foz though it be not ſalfictent to ſap 
cenerallp that he was indebted, becaute that map be foz rents upon leaſes oz 
debts upon ſyectalties, get this is certain enough, ſoꝛ as well the wares and mer: 
chandfſes as the paſfaring, and wheat are perſonal things,foz which an Am- 


fie mar ie, am map be turm o into amayes, and it requires notſo mach certain. 


« df certain Beaſts of his in the piaintiſfs ground and foz wheat & ali merci- 
* nit per pradict. R. habits & receptis, did aſſume to 


 walkes verſus Jorden. . EkQione; 15 | 


« "Homes Wilkes bzought an Ejeltiove firme againſt Rowland Jorden upon a Sale. Ba. K; 
« demie mane cf certafnlany fn Wharton Aſton by Edward ridgeman upon ch. Chamb. 
„Ane not guilty , it was found ter the plaintiff, and judgement given that % bett. 
« ye ſhould rgager the polſeſion if his Term, and cightien pounv vantages and de Ent by 
< colts, Herenpvn erro2 afligned was that Edward Bridgeman wag fetzed but in one noc parcy 
« the tight of Elizabcrh his wife, and that he was dead befo:e the day of the jJuvgs roche wii, © 
< ment, and to the leaſe determined, And therefoze judgment to recover the Enor in aa 
termerroneons, It wagover-rulev and judgement affirmed, fon though it were 1 erg 
agred, that iu the Exchequer Chamber judgment map be reverſep fo2 erro2s "© 
in Fac, asdeath of the parties, 02 the like , where the Witt is abſolutely aba⸗ 
ted tbere is no colour in this caſe where the erro2 depends upon the death of ont 
that is not party to the ſuit, and upon the title of the land, fo; the detendant may 
5 ſetzed in his own,xight 02 the like, which were to re⸗ 
examine the whale title in the Wait of to. ACNE 7 


= Crow verſus Edwards. = ay Debe, 


Oden Crow bjaght at action ef debt upon an obligatfont of fixtp, pours 
again William Edwards fog thepd ment of thirty one pounds ten Hing Chani. 
dat Corentcy, Aue taken that the manep was path at Coventiy, * be ten- Faſchg. Nr. 
bent et parties am payer rule of Court, the idue was tried at London and Roe, , 7. 
found to2 the plaintiff and judgment given , and upon judgement a Wilt of Wrong viſhe 
Ertoꝛ bzoucht in the Exchequer Chamber and the judgement reverſed; foz con- * r. 
lent of parties may not change the law, ; —_ 


4 


— 2 — 
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e vel. e Tl 1 "waſh verl; * 
—— Spencer. 


K 


WA). - 


Caſe. NE Alles verſus Jacaß. 


B. le Roy Ex- ce « Bon iard Miles bzou * an action ak the caſe agataſt Francis Jacob foz theſe 
chequer Cha, zus „ Thou Junrendo, &'c. halt poiſoned Smith qnendaw Sam, Smith 


28 H adtync defuntt. innuendo, And it wall coſt me a hund2ed pounds bat A wil 
poiſoned « hangt the 2 it. And farther declared that the delendant of mere malice at 
Smith. the next Autzes and Goal delivery holden at Bury, p2ocurea him to be falfip 


indided that he had given poifoned d2ink to Smith, to the intent to poiſon him, 

Damages ſe- whereof he died. Mhereupon Miles was afterwards acquitted, Upon iſlue not 
bby 1 Fra guilty it was found fo2 the Platntiff, and damages ſeverally fo2 the woꝛds and 
, 7 Nig ſoven pound a piece, and fourteen pound coffs entire, whergapon 


_ nent to recover the ſaid damages and coſts. And upon a Wait 
e cs HEARING the cheg 

i WANG en d Faq? it doth not ap 
. pillingly , neither that Smich was 


ner Chamber it was adjudged that the waavs could bear 
rar by the wozds that he pat: 
ead at the time of the . 


. 


Fl nt it is adindgen that the Action will lie, To that foz the damages, foꝛ 
he being ſeveral, the jusgment being reverſed foz that part failed. But 
. l an&ing {gz the Indiament together with the Mes was alirmed allo 


© TY 
a <fc i - 7 
= 3*> + * 


,P 
T6241 2.5243 
— . pd 
Co: mice: 


though pad. 
the action fail, 


hong Wa the fi it ; wag without cauſe, 
Treſpaſs, = 1 Lp 15 e Back verſus Spencer. 


Wag Brock haought au ag ton of treſpaſs again J ahn 3 foz cats 
ye 8 Winn ak certam Dal 
& Bande in the 8 ement lapes it in a Cloſe called Newlands tu 
Hurſley afoꝛetald. To this the defendant pleadeth that Newlands was tuſtomã⸗ 
e xp lands ok the Panoz of Marden Pane Pariſh of Hurſley afozeſatd, And that 

9 N * 2 <= is à cuſtome within the lars Patio? of Marden » that the Copyhold tes 
| No it was found fo2 him damages and coſts eleven pounds 

„Then died Brock the plaintiff, and Spencer brought a 
Fir Thomas Savage, and ethers his ee 
18 that the Venire fac. fo2 trial of the cuff 
775 Fu ald nat de viciveto parochie de Hurſiey. But all the Judges in 
aner Chamber over-ryled it to be god enough, fo2 ſince it was fru 
b+ treſpaſs was done at Hurſley wyichſhall be underſtod a Town, and 
fennant ſpeaks of the Pariſh at Hurſley afozelaid, they ſhall be under⸗ 
in 1 0 50 then. * mene were cited 3 „bos the wozd [as 


. 
NF. 7 


CC = -  walſh verſus r 


„ 


Hillar.g,Jac. © TV 8 the very like was adjudg ed at the ſame time in the Exchequer Cham: 
Corb, B. le ber between Alice Walſh plaintiff, and William Wray Waronet defendant, 
| eK e « ina _ of erro2 > in an action fox grinding of Coꝛn at other Pils contrary 
Kat 10 78 me, ann the difference was, that in the pleas there was mention 
Vine erdeher © 15 the: Pariſh of Liskancd afozeſaiy, and the Ferire fac. was 48 
1. — . 15 if 10 Tis 
ta; 


| e Kw judged god ! h foꝛ the reaſon aloʒelaid. | 
| N gin and Partſh are upon recoap , Ibold' that it would 
b 1 (Re iht bine from the ane az it hath ne warrant from the Re- 


2 


In ud the / nnuendo foz that parpale is no ſafficient averrement, but foz the 


akes , carrying awap. of timber and wod at 


4. fikewile confirm it the 18 day-of September in'thefame'r6-yenrtthefame Ro- 
bert Creſſey being till P ꝛebend and alive. Then died Creſſey the Pꝛebendaty 


8 perdlowes z 
verſ. Burket, 


— — 


— 19 
1 - CE — 


Spendllowes verſus Burket. 


ec 'Sb1eakfngof his Cloſe, and taking away twenty four Lambes and cer⸗ 


Trin. T1 Hac. 


2 Jean Spendlowes bꝛought an ation ot Trelpats againſt Richard Buyker fo} 
« =" tain cartivays of Yay, Rye, Barley, ats, Bente and Urihest, aud rert ain 


_ -« ones of MN. In pleaving upon Memurror the caſe was thiw;R obettCreſſey | 


d being Pꝛebend of theÞzebennary of Palderton and'/Farringron'tn'the Church 
. -« of the bleed Airgin Mary al- Lincoln, was ſeiſed of the Redoꝛy of Palder- 
-« ton with the appurtenantes in his demelne as of f, in the right · of his aid 
.« Pzebenvary , and ſo tetſed the twentiethday ok Feb2narp , 1 2 Bliz. dt de⸗ 
ce. miſe theiſame Reaoꝛy by Jnventure unto Bir Jatvaſe Clifton night, and 
e George Clifton Gſquire fo feventypeares, then Thomas Biſhop'of 'Lincolne, 
« who Was Natron ol the tatd P2ebend, find Dwinary-in the fame Diocelſe 


'Treſpals. 7 
Net. 


Rot. 3461, 


Leaſe by.a 
Pretend is 


total ly de ſeat- 
ed by his Sur- 
ceſſor. 


c granted the next avoidante of the laid Pꝛebend umto one Humphrey Toy, 5 
April, Anno 1571, which grant was conũrmed by John Whitgift Dean and 
Chapter ot the ſatd Cathedꝛal. Church ok the bleed Uirgin Mary of Lincoln. 
« the third day ol Auguſt 1572. After which the ſame Thomas Biſhop of Lin- 


& colne, 20 die Julii Anno Reg. Eliz. 16. did conſirmithe A eaſe made by Creffey 


« into Sir Jarvaſe , and George Clifton, and the Dean and Chapter un ; 


cuin the 24 pear ofthe Quen,and thonext-avotvance being bzonghtvown'unto 


„Pꝛebendarp John Prat Clerk, who was oomiitted, inffitutev , 4riffated an 
ecijndutted into the fame. And after that the kame Prat entted into the 


cone Thomas Eiſher and Ralph Bowyer Oſqu. they'iÞ2efented unto the tame 


<«Rectoy , and was thereof feifed in his -demeſne as of ke in the tight of ide 


ec ſaid Pꝛebenpdarp. Then died Thomas Wiſhop-of Lincoln, and Wil tam Chat- 
<« æerten ſuctis dd him, thon died Prat the Pꝛebend y; / ot Wept. 1607. Atter whole 
& death Chatterton the Biſhop did collate the ſame Pꝛebendary unto one Tho- 
* mas Burton Clerk whom he cauled to be inſtituted and inducted into the ſaid 
« 32ebenvarp,who entred into the ſaid Parſonage, and leaſed the ſame 4 Jann. 


An. Regis Jac, S. unte ane Antony WardTo2 Hue pears, fromthe feat of Dat 


« trod; upon whom Burke: ag fervant-untoHenry Carvil, iſo clatney miver the 
Late made by Creſley unto the Cliftons, entred-upon-a cioſe befirg glebe, 415 
«tok the Lambs and tozn, being Tithes of the Partonagę ot Palderton Aldze⸗ 
«ſaid, whereupon Spendlowes'b2onght his affion of trefpats. 5 
And now it was adjuvged Paſch. 1 2. ofthe Ring that the Plaintitt wou re: 
rover; foꝛ though the Leate made by r poets wan not vrt epi 
res intime, und though Burton the Pꝛebend tame in after and under the thitfic- 


a» 


- 


mation of the Leafe, yet Pratthe P2ebendbefo2ehim, came in by the grant of 


the nert avolvance by a grant mave,confirmeyand perfectedbefozethe co 
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parfon hath not the right of ke (hmple,hevot 
gives. And it ſufficeth that the Patt 


And therefoze 6 E.6.Dyer 69. It a Parſon make aleaſe, oz charge his glebe to | 
try confirm it in his lite, this 


begin after bis death, and the Patron uud M1 
ſhall binde his ſucceſſlow, 


. Co. lib. 7. fo. 8. 


- «. 
2 
5 S's 1 , = B&- % 
. 8 s 7 
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«<Martinthenpatt, Andthen this Leaſe was corfveyeoimto Spendlowes, who en. = 


tion of the Leaſe, and fo conſequently'was not fubjec-unto f., arp chen lden he 


— _ ——_— 

— — 
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8 Baker verſ. Yardley verſ. 
Spain. Ellill. 7 
Debt. | | Baker verſus Spain. 


Banc. Com. 0 
Pleas Hill. 11. ct 
Jac. Rot. 3 139. 


Illiam Baker bꝛought an adion of debt upon an obligation cf fifty 
pound againſt Simon Spain. The condition was, that this dekendant 
« ſhould obſerve, perkozm, fulfil, pay, and keep all and ſingular the covenants, 
Rent pleaded grants, payments, and conditions exp2eſſed and contained in one pair of In⸗ 
behind upon (c gentares bearing date, ec. The defendant pleads the Indenture, being an In- 
| Bond, een < denture of leaſe, and pleads generally the perfo2mance of all covenants, 4c. 
denn er © The plaintiff aſſignes the beach fo2 non-payment'0f-a halte pears rent be⸗ 
preſir. <« ing. thirteen pound. ten ſhillings at our Lady day 9 Jac. the defendant re« 

J jopnes that the.plaintiff entred into the lands demiled befo2e the ſaid feaft 

ic. 24 die Marty, Anno Regis 9. Wherenpon iſſne was taken, and it was laid 

in arreſt of juvgment foz the plaintiff that there was no bꝛeach laid, becauſe 

10 is otherwiſe there was no demand of the rent alleaged, And the reſt of the Judges ſaid that 
in juſtifying of it was no fault, becauſe the iſſue did not ariſe upon the rent not paid, but upon a 
Entries for non Collateral point that did admit the rent not paid, becauſe by the entry it was 
payment of made not payable, But A held that in this place the bzeach was plainly. made in 
rent, - the replication when the plaintiff ſaid that the rent was behinde, which implyes 
that it was demanded and not paid, foꝛ in ſuch caſe the plaintiff never pleads that 

he did demand it, and it was behinde. But if it were not ind&d demanded 

then alter the plaintiff hath pleaded the rent behinde, which is true prima facie, 


then the defendant rejopns that he was there ready to pay it · and no man did de⸗ 


judgment. Wand it, and ko the demand comes in iſſue, aud ſo Judgment was gtben fo; 


©, * 


rent ir mit bg a ko2mer cate in this Court , that where a tent was reſerved upon a leate, the 
rendred but ꝰ leſſeæ hound by obligation to pay it, that now the jeff mult pay it without de⸗ 


upon * land mand, hut be is not hound to tek the leſſo2, but to tender it only upon the land, 
= (oz he hach bound himſelf to pay it, but fill as a rent, and where the law will. 


Partition. 3 5 
nis. | 55 WE 


1 A Wait of partition was bꝛought againſt th: ,»whereof one was efſpined, 
Les dani. and the other two likewiſe would caſt ſeveral-Efſoines, the demandants 
dien ſerelal. Counſel ſatd that they could not have ſeveral Efoiyes, becaule that the ſtatute 
Weſt. I. cap. 433 of Weſtm. 1 cap.43. hath pꝛovided , that many Tenants ſhould have but one Et. 
ſoine, as if they were but one Tenant.: whereupon I loked- upon the fatute 
in Court, and ſatd that J-was of opinion that that ſtatute wag not to be un⸗ 
derſtod of a wꝛit of partition where nothing is in queſtion but the diviſion of the 
land, but where the right ol the land was in queſtion. And that the woꝛds of the 
fatute did impoꝛt ſo. much, which pꝛopides againſt the delay of right · by ſeveral 
Eſloines. And the P2othonotaries being asked, ſaid that their Pꝛeſidents were 

ſo that they might lever in Elloines in a Wit of partition, and that after ap. 

pearante: and after Trinity Term 12 Jac, motion was made, that t wo being 

Eſſoines ſeve- houched in the Formedon in Reverter, bzought by the Carl of Clanric kard and his 
ral for von- Lavy, againf the L029 Liſle befoze an appgarance, one-of the votichees calt an 
33:13 dine, And it was excepted unto upon the ſaidStatute. But it was reſolved, 
*  thatthe ccatute was to be expounded ol Effoines aff by joyntenants after aps 

.  * pearante, kor till then it could not appear whether they were Tenants oꝛ no, 

7 which zie the ozds of the Statute and the ſtatute of Glouc. cap. 10. recites that 


the fatyte ferpzeip of Enolnes alter appearance, | 


— 


| Caſe. 


„„ TR 28 et 0 ONE 
Fe | 2. 1 3 Re Tarale verſus Ell. R 
Mid. ce * Ardley an Attoꝛney of the Common Plcas, bꝛought an ad ion of the Caſe 
Mich. 11 JIac. 


Tagainſt Ellil, and ſaid that whereas he had been, and pet was an fAttozney, 


8 N is the defendant had ſpeech concerning him with one Bancroft , with whom he 
the OG f | was 
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that che made her will in wꝛiting, and thereby made them her executozs, wheres 


— 


Peaſe and Stileman 7 
verſ. Mead. 


— 
—— — 


—— — 


ce was befoꝛe retained foꝛ his atteꝛnep, and ſatd unto the ſafd Bancroft, Pour | 


cc attoznep (meaning the fald Yardley ) is a betbing knave, and hath taken 
<< twenty pound of pou (meaning the laid Bancroft ) to coſen me (meaning the 
« fafy Ellill) upon iffue not guflty, it wis found fo2 the plaintiff, and now it 
was ſpoken in arreft of Jadgement, two o2 thee ſeverall times by Serjeant 
Hutton. It was ſata that theſe words were ſpaken adjectively, that the woꝛd 
[b2thing] might be underſtood donbffully, eith:r by giving oz taking Bꝛibes. A- 
nafne, that the ſecond clauſe ſhayld be taken as a declaration of the fozmer ge: 
uerall, and therefo2e if they alone would not beare Action, they would extenuate 


the foꝛmer words, like to the common Caſes, Thon art a theke, fo2 thou halt 


Acti on ſur le 
caſe, an attor= 
ney a bribing 
knave; 


ſtolne my Apples out of my Ozchard, and thou hatt ſtolne ac. as it is here; 


foꝛ the ſenſe is all one. And there it was ſaid, that an attoꝛney could not take a 
32#be, foꝛ be is no Junge, at leaſt he conld not take a bꝛibe of his owne Client. 
And of that opinion was Juſtice Warberton; And Juſttce Winch laid, that 
the laſt wos were not ſuffictent pf themſelves, becauſe it was not ſaid that 
the b2ibe was taken foz any cauſe depending, but Juſtice Nicholls and J were 
of opinton, that the Action would lye, and that the generall woꝛds [ bꝛibing 
knave ] were ſufficient of themſel res, fo2 the woꝛd | bzibing)] is a wozd of cer⸗ 
tata ſigniſication, and doth impoꝛt acommon pꝛactice in him, whereofhe map 
take a denomination. And whether he give, oz take a bꝛibe, they are both un⸗ 
lawfull againſt his Path, fo he oweth to his client fidelity, ſecrecy, dfiigence, 
and skill, but he oweth him not any diſhoneſt oꝛ undue pzacice : For by this 
general obligation to Juffice and the Court where he ſerveth, he is fozbfoven 
to doe any thing to pervert Juſtice, as appeareth by his oath : and Juffice 
Warberton [atd, that tbeſe general words alone, would have bone an action; 
and Juſtice #inch ſeemed not toveny it, Then to the ſpecial, we two were 


alſo of opinion, that they did aggravate, and make tbem good in particular. 


And Iſatd that an attorney map be latd to receive A bꝛibe, fo? wh of oever ha th 
o2dfaary intermedling in caſe of Jufffce, be he either Judge, Officer, 02 Attoꝛ- 


exceeds meafure, and the end of the cauſe of rewardfs againſt ju ſtice, as f he 
will take a reward, toraſe a reco2d, 02 cauſe an attozney to appear on tbe other 
de and confefle the action, oz the like; both which points are fall in this caſe, 
that be received twenty pounds fo2 a bytbe to colen the vefenvant : and I infiff- 
ed much upon Burchleys cafe, where the woꝛos were that Burchley being an at⸗ 
to zney was a coꝛrupt man, and dealt coxraptly ; which words are ſo general, 


nep, it he recetye an undue reward fo2 any thing againſt Juſtice, that is a batbe, 
Againe, an attoꝛney map recefve a bzibe of his owne client, when the reward 


Burchleys caſe; 


as doe not pitch upon any certaine kinde of coxruption as theſe doe. Onelp 


they were tnfozced in the declaration, that there was foꝛmer ſpeech of Burchleyes 
dealing ag a attoꝛney: And Juſtice Warberton after J had ſpoken ſatd, that 


he began to ſtagger in his opinton. And alter, Tr. 12 Jac. Judgement was 


given ſoz the plaintiff, 


Peaſe and Stleman executors of Elizabeth Hanchet © 
againſt Aead. | 


T. P Eaſe and Stileman executors unto Elizabeth Hanchet, bzought an adion 
Cs 


of debtagaiaft Mead, upon an Obligation of thirty pound, the condicfon 
** was, that Mead ſhould pay twenty pound to ſach perſon oz perfons as 
* © theſato Elizabeth Hancher thor by her laſt will and teffament, in waiting 
name and appoint t4:2 ſame to be patd. The vefenvant ſaith, that thee div 
<* ap39fnt no perſon to whom the ſame ſhould be paid, the plaintitks repltev, 


upon the deteuvant demurred in law, and the opinion of ths court was clears, 
that the money ts not payable unto the executo2s ; fo2 though where any thing 
teſtamentarp is covenantes to be vone unto a man o: "_ Ciqnes,thatts tobe 


Quer. ter. 


Executor cans 
not claime 
money appoĩn- 
ted to an actu- 
all Aſſignees 


914 


Fryer verſ. Griſley verſ. Leifeild verſ.7 
_ Gilaridge Lother. Tyſgale. 


11. — 


— — — 1 —ñ — wi... "IO 


© 


Debt. 


- Hil. 11 lac. 
Rot. 1990. 
Brown low. 
One pe rſon is 
executot both 
to Obligor & 
Obligee. 


ludgement. 


wile of one of the obligoꝛs his executtix, the action was at leaſt ſuſp:nded, and 


Aſſumpſit. 

Hil. 11 lac. 
Ror. 1866. 
Aſſumpfit in 
conſideration 
the mother 
ſhould conſent 
ro the marri- 
age of her 
daughter. 


Note the huſ- 
band being 
Father (who 
hath all power 
oner the Child 
and not the 
mothet legally 
was alive at 
the time of the 
promiſe, bur 
yet her poner 
is alſo geat in 
nature, 


« 
22 2 * 


wWwhich being granted at his ſuit and requeft, 


ludgement. 


Libel. Fccl. 


Diſmms of the 
rent of houſes. 
by preſcription 


e uled to habe a modes de cimandi log the houſes, tables; and buildings, that ts 


done to the crecuto2s, where there is no acuall Aſſignee, as in Chapman and 


. 


Paltons caſe, and in 27 H. 8. Foz the deltvering of Rentalls to a man and his 


Allignes, the reaſon is, becauſe the woꝛd [ afſignee ] is indifferent both to the 


aſſignee in deed, and in law. And there when the executo?2 takes it, he hath 
it to the uſe of the teſtatoꝛ. But here the woꝛd muſt needs be underſtood of an 


aſſignee indeed who ſhall take it to his owne uſe, fo2 the woꝛd | paying ] carri⸗ 
eth p2operty with it. 5 ” 


Frjer verſus Gddriage, 


« E Ryer b2oucht an action of debt sgainſt Gildridge upon an obligation, 


« Tap the cale fell out to be thus, Two were bound to a third joyntly and 
« ſeverally, The obligee made the wife of one of the Obligoꝛs his erecutrix, 
e and dyed, The woman executrix adminiſtred, then the husband the obligo? 
« made her his executrix and dyed, leaving aſſets to pay the debt, then the dye3 
« amd the plaintife toke adminiſtratton ok the goods and chattells of the Ob⸗ 
ce ligee unadmintſtred, and bzought his action againſt the defendant being 
ce the ſarviving obligo2, q it was adjudged by all the Court, that the action 
would not lye, upon two reaſons. The firft, that when the Obligee made che 


then the rule is, that a pe rlonall action once ſuſpended is extind; But the other 
reaſon is the ſurc r, when the obligoꝛ made the executrix of the obligee his exe⸗ 
cutrix and left aſſets; the debt was p2eſently ſatisfied by way of reteyner, and 
conſequently no new aa ion can be hav foz that debt. 95 


Griſley verſus Lother. 


cc 8 Riſley bꝛought an Aſſumpſit againſt Lother and declared, that where thee 
c > yad a daughter which was heire apparent to her husband the defendants 


« Teſtatoꝛ in conſideration that ſhe at his ſpecial inſtance and reaqueſt would 


« give her conſent. that he ſhouldhave that daughter to wife, did aſſume and 
c p20milo that he would give her one hundꝛed pounds, and then ſayeth that h:e 
ce pid give her conſent, xc, And the defendant pleaded von «ſ#mp/, it was found 
« againſt him. 3 

« And now it was ſpoken in arreſt of Judgement, that this was no conũde⸗ 
ce xatian at all, foꝛ that there was nothing to be done cf the part of the plaintitk 


c actually, that was unto her, either travel oz charge, but to give à naked con⸗ 


ce ſent, which was not in law neceCſarp to the marriage. Heither is the daugh⸗ 
« ter fafd to be heire apparent to the mother, noꝛ in her power oꝛ guard by nur⸗ 
<« ture, oz otherwiſe; neither doth it appeare that ſhe was anp advancement 
« tothe defendant, koz a woman is acknowledged in law to be advanced in 


ce marriage alone, but ſo is not the man, and therekoꝛe ſhe haththe wait Canſe - 


« Matrimonis prælocuti, but ſo hath not the man. And of this opinion was Jaff- 
ice winch. But my ſelfe and other two Judges were of the contrary opinion, 
ko; it is apparent that the Pother hath by the law of nature and in the affeat- 
on of the daughter, and the confidence ariſing thereof in her counſel and direct- 
on, a ſpeciall ſtroke to incline the daughters minde either one way oz other, and 
the defire of her conſent, and the wozking of it, Ge wes that ſo the plaintiff con- 
ccfved it, and therefoze it ſhall be pzeſumed of impoꝛztance to have her conſent, 
U be accounted conſideration 


tatkicient. And fo it was adjudged foz the plaintiff, Tr. 12 Jac. 


|  - Doflor Leifeild verſus Tyſdale. 
7 D Dito? Leifeild.? arſon of. S, Clements without Temple barre, ſued one 
« +. Fyſdale his partſhioner foz tithes of certaine ſtables, and libelled that 
ol common right and by pꝛelcription time out of minde, the Parſons there 


to 
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« tatap, after the rate ate ofthe tenth part of the pearely rent 02. value of the fame, 

5 4 And ſo he pꝛoceeds te demand actoꝛdingly, whereupon a Mohtbittan was de: 
"2 < ſtred and the opinion of the Court was, that a pꝛohibttion was tobe granted: 
5 e fo2 & commnrd jure, na tithes are to be paid fox the ysarlꝑ rent o2 value of 

6 houſes, fo2 tithes are paid toꝛ the revenne aud increaje of thiugg : Aud theres 

koꝛe no tithes are patd fn anꝝ ſuch peut tn avp Cities 02 towns in England, ta- Notz. That 

ving in London, and this Pariſh ts aut of London and the liberties thereof, Bow Modu, aces. 

whore there ta na tithe at all de comm: jure, there can never be a modus deci- mandi can 
rant, fog that is with an abatement, coarection, oz alteration, of the. tibhn iv hardly ſtand 
[pecie+ And yet it ſeemos that this kind of payment had boen tang uſed. here a- *2:iſe and fall 
bent London, which certainly was by uſe; fo2 When tho ſtatute gave it inLon-. pe A 
5 don, the parts avjopning gained the ſame by that colour, aun even in London tt preſeriptioit 
5 muſt ha ſued fo2 actuing to the foame pꝛeſcribed by the ftatute. But fab hau 
fog, ahlationa mere paid in all _ gud.new by the fatute were b:ought to 4 
certaiaty, that ts, a groabfo2 a haute. / 

Ann tu this caſs-Juſlice Warberton fata, that tt had been lately adjudged 
ta thin Caurt, that a coppholver conty not lap a cuſtams to fell aus ſell — 
upan his tom ho 
| Ann in Mich. 12 Jac. the caſe was moped againe by. Harris fo; tie N 
15 who laid that by a ſpeciall cuſtome ſuch a fozme of tithing would and in ang 
platt and ſaid that Doctoꝛ am hay a conſultation in this Court upon Ars 
gument in the very ſame caſe foꝛ two ſhillings in the pound in ©. Martins le 
Gwne, which was not within the ftatnte, 102 it is « liberty exempted from 
Landon, and is no part of London nos of the liberties of London: any the reafon 
nas, heeauſe (map be ſuppoſed that fuch fozms of tithing was uſed fo2 the. tans 
it kala beton tt was built upan, and then the building cannottebe it away: Au 
thernſo2s ft is now viroced by tha Court that tber wal n the Dae 
— _ — — 1 


. > Eh * — 
r 
e 


 " Iridgemans Cafe. 


p Hil * tued pne-Willtiams in the Avmiralty- Court, and the * 
an this 3: that onp Philip Bernard was owner of a win called the Bons⸗ 
4 venture; and ſent det into Spaine, any made Williams Maſter ot ber, whe (as 
« is alteaged in the Aumtralty Court) dis upon the high Dog hozvow of Bridge- 
< man certain Ropalls cf Eight, łd the value of fifty pounds t erling, fo re⸗ 
* pxpment whereof be did impamne the ſaid hip, and xefurning now home, 
_ < and the ſhip lying in the Thames, Bridgeman obtained a warrant from the 
„ Aninfralty Court, to arreſt tha ſame thip, and din ſo, wherewgon Zerngrd 
< tam into the Admiralty Court and claymed his property, yovying that the 
« ſata Williams was owner, 03 had anp power to palune it, yet ne | 
Court p2aceevedto judgement againſt the ſhip toꝛ his debt, Whereppon-a p30* 
kiþſtion was granted by:the Court, whereof the reafaus:were; that ky the; com- 
noy lain by whichpzoporties were to be tryen, the Matter af ide ſhin contyyvob = 
impawne tha hip; foz:no pzoyerty general oz ſpeciall, no2 ſuch yoluer is gien 
unto him by the ronflitating of him Pater. Alla it was alleacoh that thi een. 
trad (it any were) was made in Sevill upon the land; and — RN that che 
Ipmiralty Court could holy no plea of things though bans 
and it was alſo ſaty that tt had been often reſolved, that if any * 1 2 
mene at Sea, pet it conly not be ſued in the Admiralty Court, becauſe it is an 
daligation which takes his courſe, aun binds accowing ta the tommos law. 
But it was ſaid by the caunt ell of Bridgeman, that by the ctbil law the Haber of Arts 
tie mir bath power to impawne the ſhip and tackle in tab at necofiity; and e Admin wid 
hath noother meanes to pzovive ſuch things as ate necetſary fo2 ber. And A plea fer 
gabe opinion generalip upon the whole caſt thus; that the | traltp Court ar land. 
| hath nd power over guy cauſe at land, fo2 both ky the nature of the cautt any 
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Helder verſ.) Morton verſ. 
Taylor. Simmes. 
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DDD 


kurther that theſe things at the lea done, muſt be alſo of the ſame nature and 
reſpec, - And therefo2e ff a man ſhould make an Obligation at ſea fo2 ſecurity 


ol a debt growtng bekoꝛe at land, o2 ſhould make a pꝛomiſe to pay the lame, 


this cannot be ſu2d in the Admiralty Court, becauſe it is not foz a marins cauſe; 
as.a'court.of Piepowder foꝛ market cauſes, But J was ok opinion clerlp, that 


the Admiral law is reaſonable, that if a ſhip be at ſea aud take leake, oz other 
wiſe want vicuall, oz other neceſſar ies, whereby either her ſelle be in danger 


- WV n 
» 
C $f? 
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Covenant. 


Paſch. 11. Jac. 


Kt. 1358. 


Pa rol. Demiſe. 


Covenant. 
broken betore 
cviction. 


Obligation. 
Trin. 12 Jac. 


Southbampt. 
Paſch. 11. Jac, 
Rot. 3 46. 
Bond by Un- 
der- ſheriff to 
the high She- 
riff, 


oz the voyage defeated, that in ſuch caſe of neceſſity the Paſter may impawne 
fox money 02 other things to relieve ſach extremities by imploping the money 
ſo :fo2 he is the perſon truſted with the hip and vopage, and therefo2e reaſo⸗ 


nably mey be thought to have that power given to him implicitly, rather then 


to ſer the whole loſt. But in this caſe the fanits were, that neither the contrac 
noꝛ the-timpawning were ſatd to be foz any ſuch cauſe, neither was the impawn- 
ing laid to be at.ſer, neither was thertz any colour that fo2 the generall debt of 
the Paſfer they ſhould p2oceed againſt the: ſhip of another man, AndJ am 
ot option cle re ly, that if this cauſe had been within the jurisdtaton of the 
Avmiralty, that we Could not pꝛohibit them betaule they gave ſentence againſt 
our law in this point of tmpawaing, fo2 it ſhall be pꝛelumed acco2ping to their 


law, eite an appeals. . - 


Sr a oY GG oY 


JOler brought an Action of Covenant agairfff Taylor, and declared fot a 
* Areale (02 pears made by the delendant by the woꝛd P Demi] which impoits 
a Covenant, and then fhews;that at the time of the. Leaſe made, the Lefſo2. was 
not ſeiſed of the Land, but a ſtranget, and ſo the Covenant in Lawb2oken, But 
he dio not lay any-actuat entry by fozce of his. Leaſe , noz any ejectment of the 
ranger, noz any clayming under him, whereupon it wag objeded, that no 
Action of Covenant would lie, becauſe there was no expulſion, But the whole 
Court was of opinion that an Action did lie; foz the bꝛeach of Covenant was, 
in that the Leſſo2 had taken upon him to demile that which he could not; foz 
the word [demi] tmportsa power of letting as ['ded/] a power of giving. 
And it 48 not reaſonable to enfo2ce the Leſſee to enter upon the Land and ſo to 
tammit a treſpaſs; Buf it it were an expꝛels Covenant foz quiet enjoying there 
perhaps it were other wife. 3 2 e 

F yt, neg | 
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GEESE e „Sir Duiel. Norton againſt Simmes. 


pon an obligation of an baundzed pounds againſt Richard Simmes ko; pers 
Roꝛmanco ot Tovenants, whereof the effec was. That whereas Sir Daniel 
Norton hay: made Bryan Chamberlaine his Under-ſheriffe. at his will, the 
"ilame:Chamberlaine by indenture did covenant with the Sheriff to diſcharge 
Hunblave him harmlels of all eſcapes of pꝛiſoners that ſhould be arreſted by 
eech o2 any \Baitife o2 Officers appointed by him. And another covenant 
F that he would not execute any Extent, Liberate, Tlegit, oz any other 
cg ft ton io auy tumm above the ſum of twenty pounds ; befo2e.he had firſt: 
«made hen to the ſain Dheriffthe nature and qualitpot᷑ the ſatd Myft, and 
ci anp lucd E xecutton were above twenty pounds, then he ſhould not execute tt 

without the ſpecial warrant ot the ſaid Sir Daniel Norton the high Sheriff. 
Andchete were alſo divers other Covenants > and the defendant pleaded that 


CC; : 1 


Pc 4 


.; < Chanveflaine the Uinver-ſheri had perfozmed all the Covenants, where⸗ 
„ , $:20pon.the Plutntitk repiped; that one White, Anno 44 Eliz. had recovered in 
e the Common Pleas 203 pounds debt againſt one Feilder, and that he had 

--.. gokten 52 pots theredt by an execution of Fier facias in the ſaid County 
of Sduchamptott, and died, and that Frances White his Executrix had ſued 4 


. de agaialt the ſaid Feilder fo; the reſtvue, ſcilicet 151 pounds; am had 


ar Daniel Norton Knight, late @heriff ot Hampſhire, bꝛongbt an Action 


5 - 
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ä 8 e 
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. 


Norton verſ. ) N 1 3 
Simmes. : 


ts. At 


15 t, and took out a 7 api at ad e and deltbered it ttatbe 
« fat Chamberlaine, who arreſted him by fo2ce thereof, and ſo he was in erectt- 
| | e tfon in the cuſtody of the Lats Sheriff fo2 the ſafd! debt, and o being, and 
f Chamberlaine cemniaing Umer-ſherfff, the kaid Feilder eſcaped? ont of the 
5 e caffody of the ſat3 Sheriff, the debt not ſatizfied, By Fans. whereot the 
c ſaid Sheriff wis ch irgeable to pay the ſaid debt, and did pay it unto the fads 
* Frances White. Anh all this was in the Sheriff⸗wick of the ſatd Dir- — 
« Norton , and while the laid Chamberlaine was Unver-ſheriff, viz 
. Bereupon the Defendant demurted in Law, and in Trin. Term 11 20 
whole Court upon publick argument gave judgment fo2 the Plaine, and! * 
this cafe theſe points were reſolved. :.' 46: 4:08 
-- Firft; that this cafe was not within the Stat. of 23 H.6. both becauſe it wits : tent, 
nat a bond made by oꝛ in the behalf of a pyiſoner;as Beaufage his Caſe is, as alſo .  * 
-becauſe the Statute is not pleaded, being a ſpecial Law, And alſo becauſe tt was 
- not directly pleaded that Norton was high Shertff, -03 Chamverlaine Under-the- 
riff, but only by wy of recital in the Indenture which was pleades,  -.* 
It was alto reſolve, that the Sheriff might grant his Unmer-ſthertfwick 
to hold at his will only; fo2 tt wis in his choice to make oz not to make an 
'Unver-ſheriff , but to exerciſe it himſelf, That an U er-heriffts in-effec 
bat the Sheriffs Deputy, and therefoze acco2ding to the nature of a Depiita- 
tion muſt be: removeable as an Attozney is; ſo as if the Sheriff chould make 
him frrevocable , vet he may revoke him. There is neither Common Law noz 
Statute Law that makes him immovbeable. Me is but in the nature of a general 
- Bailiff errant to the Sheriff and the whole Shire, as others are over the Bund- 
.2ed. Mis Oath appointed by the Statute of 27 Elz. is, that he hall 'bear.him- 
elk well, fo2 ſolong as he ſhall continue in the Dffice. It is necefſary both lenz 
the publick ſervice, and fo the invemnity of the Syeriff,, that bebe removeadls N 
by the Sheriff, | 
Pet it is true that Under⸗weritks babe ben long in aſs; 1 and experience 
pꝛobes that many Sheriffs cannot well execute it themſeives:, ſo: this potut 
-wasrefolved, that he wis · a perfect Under⸗wweritk, andlo the arrett well made 
* him, and lo an eſcape upon it. 
Pert it was reſolvedthat a Sheriff ia making. an Undet⸗Weritk did implicits 
Ip give him power to execute all the ozvinarp Nffices of the Sheriff himſelf 
that might be transferred by the Law. As ſerving of pꝛotets and executi⸗ 
ons, and the like. Bat he could not. deal in a Mzit of Rediſſaiſin, becauſe in 
that the Sheriff is a Judge ; no? in that caſe of the Vit of Maſte, where the 
Sheriff is cammanded to go to the plate wafed , betaule it is perſonal unto 
the Sheriff himſelf ; hereof it followes, that if a Sheritk wil make an mnber⸗ 
Sheriff,p2ovided that he ſhall not ſerve Executions above twenty pound, with ⸗ 
out his ſpeciall warrant, this pzoviſo will de vald. Foz though he may chule 
not to mzke an Under ⸗ſheritk at all, oꝛ may make him at his will and ſo remove ns 
him whollp, yet he cannst leave him an Under:ſheriff'an yet abztvg his polget, Under-herih 


no moꝛę then the King may in caſe of the Sheriff 'himſelf; But it wi power not to 3 
here, that the caſe here was not ſo,That the reſtraint of Executiongahove ten: be ceftrained, | 


ty pound, grew not on the part of the Sheriff, but on the part of the Under: 
ſherif-by bis Covenant, which wight ffand koz god, notwithſtanding the 
pune to his Office ; As a Feoffre in fee-ſimp:e , map binde himſelf to 
the feptfo2 not to allen, thongh the feoffo2 cannot reſtrain bimbimſelf by con. 
dition, koꝛ the tepugnancp. But the Corenar t here was bolden oid as hing 
againſt Law and Juſtice. Foz finte by being made Under⸗ Wert, he is lyable 
by Law to execute al P2oceſs , he could no moꝛe then the Sheriffhimſelf:co- 
venant not to execute Pꝛotels without anothers ſpecial Warrant; fo2 that is 
to deny 02 delay Just te: to this being a tobenant againſt am, and being in the Coveriadis 
negative; needed no-.anſiver at all as being void and ns covenant in Law. And negative voids 
thougbit were not voto , pet the general Plea ofperfozmanceof Cebu in Law. 
ai tis cafe of a negative Covenant, Tauer quare de. 


Y 2 
d. par 
8 TER ; 
| | 
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A Caſe of en. 


of Parliament. 


is in effect not 
to ſuffer e- 
ſca pes. 


Bonds to ſave 
harm leſs of 
eſcapes , difh- 
cult. 


Not requiſite 


3 0 _ 


This cov enant 


. 4 Prefuri Propoſe, & liberiB 
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Wut it was tekolded though this covenant were dold in as, pet the Bond 
was gad fon the taſt of the covenants agreeable to Law Aud vifferones was ta⸗ 
ken bet wir wa bond mads void by Statufo ans by Common Tam fo2:wpon the 
[Stavbuts of 23 Hs. if a Dheriff will take a bond fo2 a point againft that Law, 
t, the whote daud is v6tv, fo; tho letter of the Statwto fs 
o, fad a Dratute is a trig Lawn, but the common Law.deth divide acco2ving to 
common may 6 1 having mae that voinithat is againft Law, lets the reff 


and ako aa a du 


* 


Kai J. d. 15. _— * 
_ Peredf it tolle weth that it the Covenant fog viſcharge of eſcapes (* 


fering one to have eſcaped, or f entayging ot him ont of paiſon agatnſt the law, 
that theſe Bonds are votd. And to are the cafes of Dive and Manning in Flo. and 


the culs of Thower and Whetſtone , Mich. z and 3 Phil. & Mar. Dyer 118 and fo 


ta the taſadt 2 H. 4. ſo. 9. fo2 the Withernam. 


But this cate is clean otherwiſe, and was retcbed by the whols Court, to 


awful fo: the Sheriff ta take bond ot his Under-heriff, to diſcharge and 


ſave him harmieſs of eitapas upon arreſts made by himſelt᷑: fo2 ſince ha trant⸗ 
fes his authortty: 
ah and fatthfaBy 


töchimſelk and others, and there is nothing 


pati that takes the bond apon confivencs of that ſecurity. But here the beſt 


— — of the covenant is, that no eſcaps be ſuffers. And the next, that it᷑ 
au 


— Chat then ho fatiofic the party as ts juſt, that the Sheriſt take no 


= 


ta the Cner-hortf of the eltape, o2 to make requeſt fd2 vifchargs, 


to give notice ko the covenant hath no ſuch thing, but bindes him to difcharge at hin portli. And 
wher: one is mas ot opinion, that if the Covenmit had nat bern again Law 'foz the 
_— do Opecnttons: above twenty poury , and that the barre had ben inſaficient, 
bonn. eule tt uud nat end fpectalip to that negative-Covenant, that pst it the 
replication were naught and aſſigned no fafficient breach, the ptafiitiff 
cduld not habe had Judgment; foz though the acfon were well brought upon 
thd @ltigationalone , pet whenit appeareth that the conditton was fo2 perfoz- 
tmanceef covenants, now there tan be no cauſe of a&ton without ſome cove- 
, noubbzokeu; And obferve wen Tilly and Weodlyes Caſe 7 E.4.fo2-this purpoſe, 
that if it doth appear to the-Conrt, that the platntife hath-no cauſe ot adion, he 
Hall never hatt Judgement, though be hav a vervtc fo2 himagatnft ono of the 
Parliament, A Caſe off Burge] es of Parliament . 353 
SF -FAnx Townes in Ireland were eteden into new Bozonghes> am power 
_ * JV Inibernthent to elect and fend: Burgeſſes inte the Parliament, an in 
| © itt enn, wertet fo2 example , Foz the Woton of Dungannon, the Patent 
1 runs thats raum ordinamus & decluramus per praſentut, that the Town 
Burgeſſes of . „ pf Dungatmori Mall be foz ever a ct Wozough . and that within tie fas 
om of ele- Botoligh-» there all be a Bovp Co2pozate ald Politeck, confiCing of orie 
Ring of them. Pivot, twetve Fre Burgeles,aumd Commonaitp, s that the Jnhaditants 


« Wal be a Bu Coxporats by the name of Pzovoſt, Free Burgeſſes and Com- 
* plonalty d WBozoughof Dungannon, any utay by that name ſue and be 
ned, purt hate, and allen, 6c, Ann then followeth this clanfe. Br i2/ 

77 Burgi pradict & ſuectſſores fo 


| i is perpet uu 
piaami Not eſt atem Aut horn atcrs E ligendi Sittendi & rerurnands 
iforctds & idoweos wines ad inſer viuudum & wAtrendenduns in quolib,. Par- 
; who Mm: diffs regns woſtto Hiborme in peffer. trend. And ſo proceeds to 
* gfve him power to treat a give voice in Parliament, 2 


= 


Terra 
were cot) in Katt and dachen, that then the plaintiff anght te have Judgement, . 
and it was agreed, that if a man will take a bond to be ſavey havmleſs: of fuf- 


. 
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him, ft is reaſon he take ſecurity of him to pertoʒm al 


teme againſt Law, fo2 there is no tawtu} permifſfon of anp to eſtape alreadp. 
done oꝛ to ha dens. As tn the other cala, where tho fautt is committey by the * 


reſolved; that the Sheritt in this caſe was not bound, either to 


4 - . 
——ä——ũ—ͤ - CO — 8 -- 


N 


9 £4 


— pe * 
—— — — — ” i -- 


mut ſettle in the body capable of a grant by application of law, though it were 


Ning may erec a Fair, 02a Parket, a Warren, Park, Fozreff,Chaſe, Piſcas 


t Timothy Hutton bought a Var Imped. befoze the Judges of Lancaſter, Prohibition 


attde Common Law, which wil not be gov ifthe Anttltutton were not god, vol. 


— 


Huttons 4 


—— 


« of any other ancient Bozouch, either in Ireland oꝛ England, have uſed to doe; 
and upm doubt conceived, whether that fo2m had ſufficiently enabled this and 


the reſt of the new Boꝛoughs to ſend Burceſſes-ft was referred to a the Judg⸗ 
es, and it was reſolved by them all but two, that it was ſufficient. 
The objection was, that the Co: poration being P2ovoſt,free Burgelles, and 
Commonalty, this liberty o2 pꝛiviledge was neither granted to them, noꝛ pal⸗ 
ſed bp the woꝛd of grant, though indefinite, not laping to whom koꝛ then the grant 


not ſo ſaid diretilp, - = T2 

But it wasanſwered two wapes : firſt, that the King might by his Letters 
Patents owafn, that from a Town not Co2porate , ſhould come Burgelles to 
be choſen by the inhabitants, and ſo is the caſe of many Boꝛoughs and Towns 
in England, that have Burgeſſes by pꝛeſcription, that never were incozpozate, 
and therefo2e this liberty could not commence by grant, but by oꝛdinance, as the 


rp>02 the like, by Oꝛdinance, without granting it unto auß. 
Charter, and by the ſame an Oꝛdinance that the Pꝛovoſt and Bargeſſes onely 
ſhould chuſe, ec. the law ſh i veſt this pꝛiviledge in the whole Coꝛpoꝛation in 
point of Intereſt, though the execution of it be committed to ſome perſons, 
members of theſame Coꝛpoꝛation, | e | 


Huttons Caſe. © Quare Imped. E +0 


Dand the truth of the cafe wos thus ; that hee had p2eſented one Roch his lies, if che Ec- 
Clerk to the Biſhop of Chelter being Ozvinary, whorefaſedhis Clerke , and <lcfiaftical 

« thereupon he complained to the Archbiſhop of York, who ſent a owirion COD 
« to the Bifh5ptoreceive the Clerke within a time, oz eſe to appeare betqhe jnſtkution af: 
« himand anſiver, who vid neither: and thereupon the Archbiſhop did receibe ter Induction 
« the Clerke and inſtitute him, and by his warrant he was alſo induced. 

« Row the Biſhop and one King a great Scholar  pzeſented by the Kikig; 

« ſued in the Delegates , ſuppoſing that the Inftitution by the Archbiſhop 

© was void, and by conſequence meant to avoid the Invucton to; as being 

« without warrant; whereof the reaſon was, betauſe the Archbichop sid In 

« ſtitute , ct. here at London, being here in Parliament time, And they pꝛe⸗ | 

& tende that theſe Aas of his being then out of the Dioceſs were nullities: 

whereupon Serjeant Hutton pꝛaped a pꝛohibition, and this Court was of | | 
opinion, that this ſuit ought to be-p20ytbited, fo: ſinceby Induction which . 
ts atempoꝛal Act, and triable by tempoꝛal Law, the Church is full, it is not to 3 
be avoided, but by a ſuit of 2#are Imped. oꝛ the like, at the Common Law, and 
not to be undermined by alleaging inſufficiency in tye Anſtitution in the Court 
Eccleſtaſtical, foꝛ that may come in queſtton upon the trial of the Inductton 


whereupon it was granted. But if this courſe might be admitted, they might 
avoid all plenarttes in the Eccleſtaſtical Court , oꝛ queſtion them at leaſt upon 
quarrel to the Anftitution, Bat it was ſaid to Serjeant Hutton that här 
could not pꝛay his pꝛohibition in reſpec of his are Imped. hanging: betauſe of 
his own ſhewing the Duare Imped. muſt abate , foz the Churth is full of his 
p:cſentation, but he muſt make his larmiſe; that the Church being full (? 
ſ#pra) that they ſeek (ut ſupra) without mention of the are Imped. And Prokibltie 
though this Advowſon and Church were in the County of Lancaſter and the. for cauſe ariz - 
Quare Imped, there to be bꝛought, and not here: and there alſo a Pꝛohibitton cog in che 
might be had, yet the opinfon was, that this P2obtbitton might be granted altõ Court: of 
in this Court, becauſe the title of the Adyowſon is not hereby queſtionen, but Lancaſten 
the intruſon upon the Common Law, (whereof this Court hath general care) 
ts to be reſtrained; and the P2otonotaries ſald; that they have _— p p30"! 


Read y erl, 2 
Hawke. 


— — — 
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Every Eccleſi- 
© . afſtical Court 


muſt remit to 
the next Court 


Replevin. 
S 
18 


Trin. 1 o. Jac. 
Rot. 2508. 
Replevin muſt 
aſſigne a place 
as well as a 
Town. 


8 anpther place without traverſing the place aCigned by the plaintiff, and then 
..__ ©  heplaiſitiCmay take anew alignment, and the reaſon ts, becauſe the Reple- 


bibitions into Cheſter upon it. This act of Court was.complained of to the King, 


and he ſigutſied his pleaſure both by Bir Thomas Lake, and the Lo2d Archbiſhop 
of Canterbury, that he would have a conſultation granted, But we auſ wered his 
Majeſty by letter, that we could not do it by the Law, and in the end, after mas 
uy paCages to aud fro, it wasleft,and ſo it od, 1 1 


Ehe opinion of the Court was, that if a ſuit be betoꝛe an Archdeacon, where⸗ 
of by the @tatute of 23 Hl. 8. the Oꝛdinarpy map licenſe the ſuite to an higher 
Court; that the Archdeacon cannot in ſuch cate balk his D2pftnarp,and ſend the 
cauſe immediately into the Arches : fo he hath no power to give a Court, but 
to remit his own Court, and to leave it to the next; fo2 fince his power was de⸗ 
rived from the Biſhop to whom he is laboꝛdinate, he muff pield it to him of 
whom he received it, and it was ſato, that ſo it had been ruled heretofoze, 


Read verſus Hawke, 


« YT Okn Read bought a Replevin agataff Leonard Hawke fo2 taking of his 
« Tbealfs at Ocol, viz. oue Golding and one Mare, to his damage, dt. The 
« +* pefrnpant demurred upon the veclaration,becauſe there was no place afſc«- 
nen where the taking was, but onely a Town. After argument at the Bar re, 
it was adjudged by the Court, that the Declaration was naught fo2 the cauſe 
afo2eſato ; fo the general P2eſivents of the Court and fozm of Declarations in 
Replevins ts to aſligne a place as wel] as q Ton: and in ſuch a caſe, as well 


the place as the Town are traverſable by the avowant, wherein the Replevin 


dillers from an agion of treſpaſs , wherein the plaintiff may affigne his treſ- 
hals onelp in one Town, and if he doe afſigne a place, the defendant may plsad 


is an agion of 'mo2e certainty, and mult of necefity contain a place in the 
t; as ig ad by Bryan any Starkie, in 22 E. 4. fol.5i. But the cafe that 


© ruleathis, was thecaſe in 35 H.6.fol.qo. which pon may ter in the Bok , ec, 


Whoreof. the Recozd it (elf is found Hillzr. 35 H. 6. Rot. 466. Surr. i, Alias prout 
ver termino ſancti Mich. Auna reg. Dom. Regis nuns 35 Rot. 241. continetur fic, 
. os Aſtead ſunmonitus fuit ad ręſpondendum Johanni Dimmock de placits 


Fiera cepit everia ipſius Johannis Diramocke , & ea injuſte detinet coutra vad. & 


flag. & c. F unde idem Johannes Dimmocke in propria per ſana ſua queritur quod 
pred” Johannes Aſtead ultune die Junii, Anno regni dichi Domini Regis nunc 
axxiiti. anud Totting ia quodam loco vocat. Oc. cœpit averia, viz. tres vac- 
ca, & quatuor boviculos ipf us Johannes Dimmocke, & ea injuſte detinuit contra 


wed. &- pleg. quonſque, &c. unde dicit quod deterioratns eſt, & daupnum habet ad 


valentians xvil. & inde producit ſetam; & prad. Johannes Altead per Wil. Tway⸗ 
les Atturnatum ſuum voir & defendit vim & injuriam quando, & c. Et petit li- 
cent iam inde interloquendi hic uſyue a die &: Hillar. in xv. dies . ballet, Ce. 


Fx aſſenſu puad. Johannis Dimmocke idem dies dat. eft eidem prefat. Johanni 


Dimmoc ke, & hic, G c. Er modo hic ad eundem 15 diem S. Hillar. venit iam prad. 
Johannes Nimmacke in propria per ſaua ſua quam præd. Johan. Aſtead. per Atturna- 


d ſue pred. ſuper quo.viſo, lecto, & inteliete, & c. per juſtic. hic. plac. pred. 


ini inis videtur quad debit. advoc ationem per pred, Joh, Aſtead pro retwruo 


; Hig. in yatr atione pred. nulla fuit mentio in quo loco averia pred. capta fuer eiſdem 
Aryriarum præd. habeud. primitus fat, extunc idem fa. pro inſufficientia 


rat inuif pred. return. Averiorum illorum habere debet, & c. Et ſuper hoc dem 
Es: 19 Jehan. Aſtead pro retury. Aver iorum pred, habeud. bene advocat, captiouems eorun- 


a Aueriaipum in vill a pred, in quodam loco vocat. The Vicars land, Et juſte, 
Fe. 94 dicit quad quidam Johan, Careles vicarius Ecclefie S. Mich. de Totting 

. - -: aq temat quo ſuppovitur cuptianem pred. fiers, fuit ſoiſit us de duabus acris 
terra cum flertinentits iu Totting pred unde pred, locus in quo, & c. oft par colla 
u teln Retleſia pred, in Domino ſuo, de feado in jure ejuſdem Ecrleſiæ, & fic 


inde 


5 VDodor 7: nes "Hb cl. 1 
= his Cale. K veel 


wth | ſcifrm din as ante e. udn Ge. lite p waſtes Wimno; Aſteat ns 4 POP 
| | terre habcud. ab cedem die per quhν˖ e anus tunc prov. ſequen, l Wrmo, demiſe 
9 euſtre al, defend. & iſſint avow ptr damage feaſantiE petit returnuns eorundem ave © 
ban &c. [ate conce — eſt quod pred. Johan. Aſtead babe at rerurnus averierums 
ad. Oc. Et prad. Johannes Dimmacke in miſericordia, & c, 
os pet it is 1 that ſome declarations in Replevinsare found without any 
 vther place and avowntes and other pleas made upon them without Demurrex 

93 — to 3 point; and then thoy « are god _— Sb 


Deftor James s Caſe. 8 „ 


6 John More moded this caſe, That whareas the Diceals of the 
0 hip of Wincheſter did ertend it ſelf to the Boꝛough of Sauthwarke as 
& part vf the County of Surrey, that-Docto2 James Judge i the Audiente 


« of the Archbifhop of Canterbury-div of late uſe ta kgp Cant tametimas Satay, 
e in Southwarke, and cite men thith:r from the remote parts of the Dioceſs cap,;*."* 
«ax Wineheſter, being tometimes urte miles. And that further, tk they keep Mich. An. 19 
« not thetr day and houre of — — they were excommunicated, and then Jac. 


; 5 | ce tould not be abſolded except thi would pelo to the franſmitting of thefr cauſe Probibicion 
+ - « tntothe Archbiſhops rar np ti Statate of 23 H. &. cap. g. wal utterw = Eta 


e {Uuded And this he mode afwwel/ in the behalf ot the iwer of . as 
« ttt ide parties cited, and p2ayed a p2ohibition, 
« Whereupon, on the part of the Arehbilop it was anſweres-,. dat uo dach | 
« artof tranſmitting was uſed , but it was true that ſuch-Courts had ben 
te kept in Southwark, by the you: * 1 and that by law — e 
might be kept; fo2 the 
e dinte, amd may beate ker : 
* 3 22 rt 

< eannak: moa 
* Any\othe Biſhop 
«© hetunot called an iſh! | 
That ftrlf the tranſmit 


Conte intrude 
upon anothen 


bert of the-iiore SEE h — 
eart of the Dieoreſs lives 'the 

hart them thther as mo2econvooives fo) them, k it wene pernition; des, 
it depzives the Tubject of an appeal Wh Meents eme had 
degan with the inter tor Dxvinary,2* © 7 


4 


And though the controverſie concerning the juvifoickiaas be daten ti 5 
tual perſons, pet the King is the inditkerent Arbitratoz in all ſeen pic | 
_ alwel Spiritual as Tempdjal, und Ahab aright of his Crown to diltribute ©: 
f to them, that ts, to declare their bounds, And it hath heretofoze ben help i 
; this Court, that the ſnippoſed roncurkehtgFurffoicionthat the-Ax 
I * Archie ry is tuppoted to hahe 5 the. aer tour e e e has 
Art Pope. „ 103 
of Vorkgeß efther hath No? ckalmech np favh; and then he lang 
abzogatey wth the Dope, und the late palette "6:4 any ath Sea} tat 
ulurpatfon, And If it be perinikted tu de in the rchlhops.mer: tr, 

he: der cen x Cont of — * callal Canes lcom 


| eb verſus damals. 0” 


FOhn Kiikdjonght mn Sitfon upon the Cate again: Arthur Kacchend, in Londoy, 
Banco RA . „and declared thirt' whereas the faid/Knocland wa ti tie Ae 
tioth day of January tv the ninth pear — Ne bad da B,RReraſey oj 
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18 "Lids verſ; . _Y ton N verſ. 
Tetherton, - - er. Webb, . Mil, ſgrave. 


5 8.cominion Peyman to carry goods by water fo2 bire from London to Milton 
A <. in Kent, and from thence to London, and where by the tuſtome of England, 
1238 = uch Carriers ought to keep the goods delivered to them to be carried ſafcty, 
Carrier for s fo as they ſhould not be loſt by the default of them oz their ſervants, that he 
goods loſt, © had delivered to the defendant the ſame twenty day of January a Portman- 
retenu with 5ol. in it to be carrfed, xc. fo2 which he gave him two pence, the lame 
20 dap df January, any that the dekendant had ſuffered the goods to be. loft, 
« though default of him and his ter vants, upon the 25 of the tame January the 
« defendant p:eadeth that the plaintiff the 21 of the ſame January did diſcharge 
ce him of the keeping of them, Vhich the platntiff;traverſed and the defendant des 
« murred, Nota, he pleads no discharge of the carrying: alſo the defendant by 
*$;demurtrerth law coufeſſeth that there was no discharge, of the carrying, and it 
was adjuvged-foy the plaintiff, - And now in the Erchequer Chamber upon a 
wilt of erron the judgement is affirmed, and it was.reſol ved that though it was 


Pak 27612 Cages a 1 "ge Realme, ret indeed it fs Common. law, 
e 8 
Oxon ns 5 : | 21 . 25 T p Loggin verſus. "Tetherton,. 5 
. et,. \T7 Alam W bzonght an action of debt of. 30 pound l william 
155 1604.9 6 VV Tetherton, and. upon Dyer of the Dbligatian, it was in trigintata 
ee t l brit, the dcfenvant veniurred in In; ſuppoſing. the obligation void. And it 
libjs, -:-v . was afudged good foꝛ 30 pound, and noi upon a wlt of erroz in 408 * 
wry 1 her Chantder the Judgement was affirmed, ee. 
Mich.g.Jac. ... uy bx My Wine: malaſun verſus. ebb, IM 5 a 
Go „ Tk Fab 2” 

Cha. IF thus), WoolaRtoir brought an «ſump /t cath isn Webb, and derli⸗ 

„ thet whereas Wend vid owe dim 30 Bam in conſideration. that 


Aſſumpſit ro + TOthe platatitk the 28 way of Auguſt: 1610. had; Led to the. defenbant m 
pay 2 upon Gi pipineſiforthe ſame'nmancy until the- of. 8 eo 15. lowing, Tit, the 

5 e ndnd aut topaꝝ ti bim the ſame. 9 daps: 1 7 upon iſſue 10, 4[«mp/it 
| * 43), act Was t6ttnd"T62; the plaintiff, and daniages gun. Now it was aſſigned 


— 605 e en it was not thetded. fo What the defpnbhit, was invebtes, 
ement was efürmed, ko the debt was not: A as il it 
Avant an dwinaryirdebifan; aſſpemey it where the debt it relte is the only con⸗ 
ede pꝛomite, fog there it Mut appeare to: the Court. but hereft 
Matheday afvcit, that tw there rpꝛelſe copliperatton,. 'And though it be true that 
there muſt alſo be a debt, yet this is — in the. e yy adual, And 
ue eee ales. 8 Tenn > py Mag: 

2 55 5 8 | e ph 

EjeRtione, ye t "Thomas Moore. vers 15 Alem. : 3 
1 20 git! 21672 2236 (26: 111 12 — g | 

* mans Moore re le 4 pit. in jeftiop E firme per uu in 

a * Dt uorſun — defend, & aunt. W. Moore 
Leaſe which eth! a to Rega maln ad Clergill in Com. Cumbriæ leaf, * al 45 Thomas 

ſeemeth doubi- 


146 WSSEV? plr. .& 0. AN., I* 20. aer. pred. & 50 acr. paſtur', ove les 
agi 5 prade chateed del Fe Jour del. A. unnpciation det bleſſed 


mitation of Py. i SiitMar yiDtcogques Aarreme A iſe: pur. vig int ö un annis et unc prochein 
the Terme, $6744 le 9 — A* 7 le dit 5. Mai 10 Regir TY. rien cul pa- 
ble trove fuit un eſpeciall verdift a ceo eff. fe. vix. Oe devant dir demiſe le 

Ait W. Moore fuit ſeiſie del dits terres in fee & fic ſeifit, b dit . le dit 5 die 

% Maii 10. Reg. ſupraditt, fiſt un Indenture del leaſe «| dit Thomas When 

TY I e pit. le quel eſt trove in. hac verbs, (ſi. demiß t tenementa pred. habgnd. le dit 

* Meas of tenement, ove les apurtenances from the feaſt of the Annunciation of 

2! 2 2 vie Mary "Jaſtrpaſt, for and during the terme of 21 yeares next inſu- 
„ JJ 701 ths dats bereof fully for be K ended. Per force de que le plains. 


. N. ” poſſaſſe Fans: JE: * le de fend. le dit 5 Mai 10 9 
7 quel 


tull in the li- 8 Ae ende ini 


— 3 6 1 a 5 1 8 —— EY 44. ĩ⅛ðͤ — PA — 
Fit aha 4 Parker verſ.) J 
Caſe. Keneday, x fn 


— * — 
2 


* awel far rout le mat ter le defend. fuit culp, del treſpas & ejelt nent en le Count 


« nencon. ils ceo referre al ( ourt. 


Plaintiff in the Exchequer , and now affitmed by the opinion of the Chief Juſtice Judgment. 


Firzhughes Caſe, | Obligation, 


P bdboardus Bridge de, & c. gen. & Franciſca ur ej alids dict. Franciſca Fitz: Mich.z & 4E'; 
4 hugh de, & c. ge. ſumm. faer ad reſpond. Nichol. Firzhugh gen. de placits quod Rot. 1350. C. B. 
4 5 * es octoginta libras quus ei debent & iujuſte detinent, &c. Et ande, & c. x . 
1 Er count ſur obligation fait per femme dun ſola fuit. Quando, & c. Et petunt audi- on. oh are 
tum ſcripti pred. & eis legitur in hæc verba. Noverint univerſi per præ ſentes me for o&oginias ; 
x Franeiſcum Fitzhugh de Goodwick in Com. Bed. gen. teneri & firmiter obligari Ni- 5 
„ cchholao FEitzhugh de Eaton'indiffo com, gen. in octigent. libris bone & legalu monet a, 
0 Angliz ſolvend, eidem Nicholao aut ſuo certo Attornato vel exetutoribus ſuis in —_—_ 
4 St. Mich. Archangeli prox, futuro Ad quam quidem ſolutiontm bene & fideliter | 
fariend. Obligo me, heredes', executores, & Adnt, meos firmiter per præ ſentes ſigilla 
meo ſigillat, dat. vice ſimo tertio die Novemb. e Ann regnor. Phil. & Mariæ Dei gra- 
tia Regis & Regina Angliz, Hilpaniz, Franciz, e Ciciliæ, Jeruſ. & Hiber- 
nia; Fidei defenſor. Archiduc, de Auſtriæ, Duc. Burgundiæ, Mediolan, Brabantiæ, 
. Comitum Hausourg, Flandiiz & Tyrol quarts & quinto,: quo'l' co & audito lidem 
q Edw. & Franciſca petunt Judicium ded brevi & narr.pred.quia dicunt quod pred, 
3 N. per br. & Narrationem ſuam pred. ſuppon. quod pred, E. & F: debent præfato N. 
8 octogint. libr as quas eidim N. redderem, ubi revera non hæhetur aliquod tale verbum 
2 in ſcripts prad. continens & warrantix ans hoc verbum in br. & narrttione præd. ſpe- 
cificat, viz, octog int. & in eodem ſcripto 1 pred; hec duo vtrba; viz oti- 
genta ſunt ſcript, & content. Que quidems to verba vtigenta nallan babent in ſe 
1 ſigniſicationem de aliqua ſumma certa, icq; br. & narrativ pred. mn warrantix aut 
15 de & ſuper ſeript. pred. per præ fat. N. hic in Curia probat, Per quod iidem F. & F. 
petunt Fudicium, & de breve & narr. pried: & c. Et quia pred. N. exceptionem pred, 
J. per inſpectionem brevis narr. & ſcript. pred. Cur, hit ſatis conſtat:nbn dedicit, ideo 
conceſſum eſt pred. N. nihil capiat per billam ſuam, ſed ſit in miſericordia pro falſo 
clamore ſus, &c. Et quad pred. C. & F. cant inde fine die, Mc. C onceſſum eff etiam 
quod pred; E. er F. recuperent verſus præfat. N. dampns ſua occa ſione premiſſorum- 
ad temps eiſdem E. et F. per diſcretionem Fuſtitiariorum ad requiſitinnem ſuampro 
zr e e 


Pa a 


P | gw 


N Arr, per Parker verſus Keneday, &. ſa femme ſur deux obligations an de 60, 1 ene 
lib. & P auter de 4ö. lib. defendens petit auditum pred. primi ſcripti & ei ligi- 93 libr, 
tur in bac verba, Noverint, & c. in ſeſſanta libris, & c. quoad pred.” 60 lib. de prad. 

100. lib; de fendeus demurre & quod Alteram obligationem non eff faltum et udiciam 
ſur demurrer pro quer. METRE Mm | «RN EE 8 , 1 4 
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20 Maſdame Sir Henry Roll —— 
verſ. Job. * ed Robert Galen. 
Quligation, Maſdame verſus Jolh. 1 
Hill. 10. Jac, Arr, per Maſdam verſus Jolly, ſur bend pro60 lib. defendens petit audit um ſeri- 
Rot. 1830. Ati, &'s ei legitur, &c. Neverint, Ce. in * lbris, Cc. & for ceo 
Domurr 5 5 Judicium pro quer. . 
Warrant. sir Heir) Roll rhe younger Knight againſt 


Chart, North. 


Trin. 9. Jac. 
Rot. 2205. 


The learning 


of Watramia 


Charte, and of 
warranties ge- 


neral at large. 


Judgement 
was given for 
rhe defendant. 


Kkoꝛte of f. 


Sir Robert Osborn. 


(c 8550 Henry Roll the pounger Knight bzought a Warrantia Charte againſt Sir 
Robert Osborn and Margaret his wike that they ſhould war rant unto him 
c. one Peſſaage, kozty Acres of Peadow, and ſeven hundzed Acres of paſture 
« Kil'-marfh, and declared that Robert Osborn, Margaret, and one John Gobert 
« levy a fine, An. 2. of the King unto the laid Henry R oll of the ſaid Wenements, 
« inter alia, by the name of the Pano? of Kill-marſn, any divers other quanti- 
« ties of lands, and by that fine Robert Osborn and Margaret did grant foz them 
« andthe heirs of Robert, that they ſhould warrant the Panoz and ather the 
« pꝛemitſes to the ſaid Henry and his heirs againſt him und his heirs, and againſt 
" all men; which fine as to the Pcfluage and lands in guest ion was 1 nle 
« of Henry Roll and his heirs, and then ſhews that he being ſo ſeiſed , - 
Ralph Peine did fmplead him by Wait of Sacre ſur 4 e, in le Ver in th 
„Common Pleas, fo2 the Youſe and Lands in que tion (but voth. not teil o. 
«therwiſe when) hanging , which Plea Henry Roll required the ſais Ro- 
«Cert and Margaret to warrant unto him the ſaiv Peſſaage and Lands in que» 
„ fon , oz to miniſter nuto him a Plea in barrs of the taid adton which t 
5 4 0 thep r Ss Det damage of one hund2ed pound... 
Ts this tl t pleaded, confeCing the due, warte 


tity, and ule, 
abet | ae 
ſaid one William Gabbs and T hemas Stephens 


enry Roll deing ſeiſen of the tene ment in queſtien by 
Chqurres, 
« befo2e the urchaſe of thia Wait of Vurrantia Charte, ſeilicgt the ſeventh tap 
& of Novem 11 8 in the ſecond pear of the King did ſue a Wiit of Entry in the 
«Poſt , againtÞ the laid enry Roll of tbe faid B:\uage)> and. Lands in 
«gue jon, inter alia per nomina Mantriormms Kill-marſhy © c, roter. xv. Martini; 
« At Which day the demandants, and the ſaid Henry Roll Ad tunc teneus liber tur. 
C Maneriorum , &c. exiſtens did apptar. And tis W3it was returned, and the 
& Demandants declared and demanded all the Panozs, 8, And Heary Roll 
« the tenant called to Marranty Robert Osbarn Kuight « without ſaping pred. 
ce Robert Osborn 5 he the common Unuche, Ad ſa the 9 polled 
« and a Mꝛtt of teiſin ot all the Paneꝛzg, ke, Ang that tbe tame retovereas ts 


« the Prſlgage aud Lands in aneſtian, was tea tbe ue of Sir Henry Noll fog 
« his lite, and alter his deteate if a Mariace thould bz had between him any 


one Katherine Haſelwood, then to the uſe of her fo2 life, and after to the uſe 


Lol any other woman that ye ſhoulp;warrp4 and then to the uſe of the firſt 


- other, and thentotheuſeof. Lach yerſovas tale haheir male > of the bony | 


* that Henry, t 


Btact. tr. de 
warran. Charte 
cap. ult. 


ce fonne of his body by Katherine Haſelwood , and fo to the tenth, one after an- 


« of the ſais Henry Rall and the 


oy vf.* his body, and alter to 
* the uſe.of Hanry Roll, Father af t 


he leid Nemty the PlalytiE, andaverres 
WMaintiff is pet alive, aud da demands Judgement of the 
e Plaintiff thereupon demurres in Law, and lo the demurrer 


« actfon , ans t 
ig joyned. 


J win handle this caſe ſo as beſides the points concluding, 3 will by the wap 
oy Ot . to a w2it of warrantgot Charters. 


2 Wye rare and of impoꝛtante toꝛ c cuit is pugna civil, whereof Bratton 


ſpeaks pꝛettilp, Tractau de Warrantits (harte capitulo ultimo: ſicut atlores ar- 
| mantur 


vir Henry Rolf verſe e 41 
Sir Robeyt Osbory. : 5 | 


. - bs 1 « * . m—_— 
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murtur i — " af glad artingenfur, ira yes muniuntur recep 8 

 vieferdumnr qu. C Nie. 

Type Mut el warranty of Charters + as to the urin of the watrant 
dinvtng the poſſelſion of the Warranto!, ts Either p2ovt onal oz medial. 

pe firit is in tale ot fear and p2oviſton, + 


Lhe ſecond in caſe of lofſe already ſaffert and to be recontpeticed by talne 
per excambinms, us Bratton ſpeaks. 
J hols therefv2e firlt that nothing appears in the Count fn the pzincipal catife, 
* e As — by the Plaintiff vemurted juvge- 
It e Pla marred judge⸗ 
ment is 19 be given act the Plaintiff, ge 
A Nit and Count in a u Taria (hurt mult babe font points tompleat in 
tem, that ts to lay. 
= he that b:ings it mat be tenant of the land , the day of the Wit put⸗ 


derer ya cote , wheredp the land whereunto the warranty is pe . 
one eons, by if ri&ht be celeafes 02 confirmation 4 * 
with Warranty, fe. Gene be Wenant of khr land to whont it to mme in War: 


Bra don 


re 
. Wait m de wende hanging the principal Pea, „„ Point 2. 
3 muſt contain the ſpecjalty of the Biremnity ard —_— Port 4. 


Al thete parts tyts Wii a and Coumt Wb and pet being th h 
recevrttntons3 vill n them, ROWE may wre 0 * 


3 hte 

But it ſems to be a Plea but prima 8 , fo bo it is allowed alſo 7 Hart . 
Any pet tt ts concluzer.that þvouthe may hape the walt zien het 
ehen as 1 fecdnv 07 thiry Menn Aeg; map babe Witt of mern atwetas 
the-Cenant invetartne ; amd Lo 3 E. 2. Fre ri Charte 4. the * 
leaves, that the Platnxiff was not tenant the da apof tdewnt. Tus upon! 
een te ol e peng gs yr ps mae Tem by 
rant. Charre 21. in ue, Burt x; that tie vereribai fi wh wie 


pv after alli 7 mh 2 fv 
aug, forges 


regs 1 414 
eat ti ee 


and bene he 
Ts bot 


11 


4. 2. — & 


e cier tt 3220000 
———— 


W 38 3. 13 2 
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+22 Sir Henry Roll verſ. [ 
Sir Robert Osborne. 


Explanation, 
of che 2 point. 


plea the voucher, and then the tenant is dꝛiven to his warranty ol Charters, fo: 
dekault of his voucher in deed: And ſo the bok 12 H. 7. is in that tente true, ko 
if the Dcfenvant ſhould vouch as he may againſt the Marranteꝛ, and be coun⸗ 
ter-plead:y by the Demandant, truly he ſhould loſe his land and the aid of vou- 
cher too, fo he were p: Ned the requiring of a newPlea of the warrantoz, when 
he had been by the voucher counter-pleaded befoze, 
Aàs to the ſecond point, ſee 24 E. 3. 35. where the Plaintiff in warranty of 
Charters counted. that the demanvant infeoffed him by the Charter with war⸗ 
ranty, the defendant pleaded vient paſſa per le fait & Bracton traitary de Warran- 
tia, cap · g. Sect. 5. Excipere poteſt Warrantus quod licet Charta de Feoffamento ſuf- 
fictens f uit tamen donum fuit inſaſſiciens,quia donatus nunquam habuit ſciſnam in ui- 
ta donatorss ſed poſt mortem ſuam intruſit. as | 


 $«t>=.,6 4 


Alto 44 E. Fitz. Garr, Char, 18. upon a releaſe with warranty pleaded, that þ 


., party to whom the releaſe was made, had nothing at the time of p releaſe made. 
Explanation And to the third point, the Regifter 158. affirms that Rule, and addeth, / 


of the 3 point. 


judicium inde re dditum fit, non valet hoc breue, But this muſt be wel nnderftop, 


© fo2.cleefly it map be bꝛought befoze any pꝛincipal Plea, and alter the Plea tat 


Explanatien 


of the 4 point. 


„„ ; talnjudgeane 


red ifthe warranty did extend unto the rent, 31 E.3. Fitz. Garr. Chart. 22. 


* 2 7 12 
1 3 
. ft = — 


5 
14 v3 18 
* 24 - 4 


Objett „1. 


Anſw. 


raly, at 
th 135 And 


any other end then by Judgement 03. diſcontinuance and the like. And Jam of 
opinton, thet befoze execution, it map be bꝛought if the party pꝛaped his Plea in 
time, fo till execution, he is in of the eſtate warranted : but if the execution be 
had, then the we rranty failes with the eſtate, 

To the fourth point, This unit and Count fs in place not of the voucher, foz 
this is general, hut of the deraigning of the warranty in caſe of a voucher , and 
yet in ſome caſes it ſhall not nerd to be to ſpecial as the deraigning, and there. 
foe if a man bꝛing a Warrantia Charte upon a warranty of land, and ſhall ob. 


at, he wall uſe that juvgement after foz rent demanded oꝛ recove- 


4 


And pet upon a vautber in like cafe it Would have ban mote ſpecial, the reac 
fon is apparent, le thi-cent is vemamed when he voacheth;but it may be ft ig 
not faebnown that rent would be demanded when the wilt of warranty of 
Charters was brought: but tf it were, he ought to detlare ſpecially the rather, 
it he,caunot vouch tn the pzincipal plea of the rent, to there muſt be a means to 
ne Whether the rent in demand be to be warranted as a rent ſulpended 
vh:n the warranty was made, ſo as the land was warranted, as diſcharged of 
tent. | Bo 


„ ow, to the object ans 


4544 - - Rt 
ts nomdeßp b 
5 ESTES” 


ds are, that à man ſhall have a wzit of warranty of 


harters Ap vouch in the acfon that is bzought againft him, and 
if bee eben ter loſe in the action wherein he voucheth , he ſhall have a 
abere facias ad valentiam within the year after a recovery in Parrantia 

Harte ,, And the reaſon of this is cleare, fo2 he hall binde the land from the te 
cf the fa r.ranr1a Charta, (though he cannot have execution untill he take loſe.) 
FRE ERS, : and 


LY . 


8 | — — — — ä—öUä—3—— 
Sir Henry Roll verſ.7) 
Sir Robert Osborn. 1 


23 „ 


, 


And upon the voucher he ſhall have it but from the time ol the voucher whic 
-mapbe delayed ; And therefoze Jam of opinton, that he may bꝛing it eben after 
voucher, becauſe that ad ion may be diſcontftiued and fail many wayes, and ſo 
the warranty of Charters be neceſſary, and this reaſon is expꝛeſly given both in 


. BR Ree. — — — 


9 E. 2. and. by Fitz. Nat. Br. And Fitz. Nat. Br, in other pfates 135. A. muſt be 


underſtod that he malt not rele upon this warranty of Charters , but he muſt 


alſo vouch and- requeſt Plea actoꝛding to his caſe, as he ſaid, 135 A. And ſo 


is i9 E. 3. F. Gar̃ y ches 9. 31 E. z. F. Gar̃ty chres 22.18 E.3.42.F.Garr.chart.$;beft 
in the abꝛiagment as befoze J have ſaid, and it is the beſt toꝛ him that is to war⸗ 
tant, to make entry of the plea that he tenders in the recozd of the anton in 


% 
. 


both requeſt and tender are matter of fan, 


. --'Anvthereupon another objection may be made that ſince he onght to vouch 


and hath not, he tan have no benefit of warrancia chart. 
This ia already anſwered ia part bythe nature of the voucher in the lien, and 
alſo it appears not that it was come ſo far as he might vouch, 3 

Ak tt be objected that he hath latd that he did requeſt to have a plea in barre 
miniſtred where the vouche may plead in abatement as well as in barre as 
an · entry of the Demandant ſince the voucher: Foꝛ it it were befoze, it muſt 
be pleadeo by him to extoꝛt the warranty, becauſe the tenant did not plead it 


At is anſwered that he counts that he did requtfre the defendant N to warrant 


that hz hall warrant atcoꝛbing to the nature of the cafe-by the voucher, if he be 
'vouched, od otherwile by plea » 4.10 thereſ02e the adding of requeſt. of pleain 


m__ar 3 
t ts ercepted that de hath declared ta his damage wherr no log appears. 
It is true thathe wall recover no damages but where he hath taken lots by re- 
cobetę already hav againff bim, 41 B. 3.7. —3 E. 3. 21. 8K 18 B. 3, 42. F, Garr. Chart. 
8. — de ſhall not have damage where the warranty of Charters is 
b2ought before the action 304 timer. And fo ts 21 H. 5. 22. and therefqzeif it be 
*pleaded by the defendant, that the plaintitt᷑ ts not impleaved , theplajntif wan 
Preſently have his Auvgement, but no damages. But pet he Wal declare to 
damage accowing to the fork, which's not ſtrange in many:caſes as ina Q 
2 Worn 


im the pzincipal adton damages were recovered againff him as in an Afſiſe oz 
the like; but alto where the land hath bien recovered onely , as ina Fermedun 
o the like, 4r E.;z.F.Garr.Char.19-4z E. 3. J. 43 E.3.20, But vet the tate of 
42 E. 3. 20. is Her Anemala , (03 there the caſe was, that where one Charnel 

had made a warranty againſt himſelf and his heirs,· and ax otbers ſuing y bis 

collaſi6n ; upöti a arr. C Barra, it was found that the principal actions (a forwes 
dur) was by aght by his colluſton yet he could have no damages, becguſe he hap 
not lol the land bereuen he hav now bzoaght a wait of deceitupon the trend 
an? charge that he ſaffered by colluſion and ſuit, and veclarev-upon;theiverdiit i 
the Narr. Charta, fiming the colluſion as binding the detendant fozqhat pol 
And ſo becauſe the vefenvant coulv not deny that the Court gave junganent 
261, damages. But notothat this fozrainacionits no ground foz the like 
ther laits of Warranties of Charters ; toꝛ this particular warranty grew upon 
a colluſton, which is nothing to other warranties; and ſuch apzacice by colluſion 
will bear an action without:warraaty. Ns onely. uſe of that caſo was , that 
they allowed the vervic:ia.oneacion to-beaconviction of -colluſton; in another, 
Which was hard enodu dd. d r 

As to the 2 ectfon mage a: Neo, on by the Ceunt it ſelf 

appearsthe warcanty is lost, hy reaſon that this part of the land is doclared upon 
the fine, to he to the uſe of the-ptaintiff, and the re& Wan be intended to the uſe 
of the delendant who made the. wArrauty.' jt > | 


which he is to plead per Brian, 16 14.7.6. yet J l not well how that can be, fo; 


the land which is enough; And ſo ts the Bok of Pzeſivents , foz that impoꝛts h 


Objett. 2; 
eAnſw. 
Object. 3. 


Surpluſage 
urts not in 


the Count. or 
the like; 
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Now to the *** 


Barre, 


— 


warrantp which faemeth literally intire, Wal by ad of the party, and con- 
ind the Law vided fathts-caſe, unte it cannot takeeffec actew⸗ 
mit the eattre wow: ust J enteelf H. of ahund?ed acres in t to the ute at 

Wit eos fifty actes, dn of the feoit02 02 of a tranger foz the other fiftp acres 


Sir Henry Noi verl.} 
Sir Robert Osborn. - 


beconſefFWhdbhisowivetxatt that it wes not conveperd without which it could 


. moan confalfed by the Demurrer, Out ol which a⸗ 


Fir, that there can be no inference touching the uſe of the reſt, becaute there 
is no mention of it in the Count, but a mer omififon, neither is there anp caufe 
that ft hond be holden cofifeſſev and nor denied, fo? it fs in no ſ0zt within the 
Count os the reaſon ot it · which is to demand onely warranty cf this parcel of 
land Which was put in ſuit in the wꝛit in the Per, ſo there is no teuſe koꝛ this 
purpiſe to ſpeak of the reſt of the lands, ſa ving the nerefſity of the fozm in plead⸗ 
im a fine 02 recovery, which is a Recozd which muſt be pleaded entire, whereas 
ik it has bien a feoffmert;it might have been pleaded fo2 this parcel of land onelp, 
22 E. 3.8. 5 
Aubther and wer is, that it appears out of the barre cf Osborn that the 
whole Pano? , xc. was demanded in the wit of entry in the Poſt agaiuft the 
plaintiff Sit Henry Rollbeing tenant of it, and that he vonched of the whole, 
and Judgment paſſed , which pꝛoved by the confeſſion of Osborne, (that is, to 
{mpenth the warranty) that he was tenant of all, and ſo he mult have the ute 
of au. 2 33 | 3 RS 
Intdther anſtver (s , That a warranty may beertingaiſhed indeed by refeof« 
ment tohim that warrants, but it is aaginf> nature to ſay, that any thing 
can be extiuyutfhed that never was, fo2 here the Cognifo2 thould make a 
wrrimtp provived that it ſhould be no warranty oꝛ void, ſo theſame manthat 
makes it ſhould kill ft in the birth, therefo2e J hold it plain that the 


certain; and warrant tte lands to the feoff& and his heirs ; this warrantp4s 
rip wet bp we imenning abdinlt the letter, fo2 the warranty, tos fo 


Auch nc ds do the tie of the F2o>d2 himlelf and his heires that doth warrant 


netet twk'effec, and wüen it is divided to two, that wozy that ſcemed entire 
at weten, is to de teten r2davorlo: ff ſugulic ; (02. this put pole. the caſe ot 
weib Dreres 26 EH. Mas tetol ven thus, William. Lon Dacres made a dend of 
deten of Lame & miders Sdunttes dated 15 Otob,q, Marie upen 
dFvitida vyeTeotr & thailty enteoffe chien of all the lands within twenty dayes 
utter KYOunrte we thut vn vi, am ft.'dasrolven , that it William 1035 Dacres 
did make his fcoffarent but of part within the twenty vapea,, the condition 
was riceidrotin; though un were not reconveped within the twonty days actoꝛd⸗ 
Mad Holetter df thy tyrjuitton which is intite as the warranty, the reaſon was, 


note diſvuyy and therefo2e the letter was ahgtdged, the condition being 
teen tithe thomly/recondepſomurhas was convepey,But now thecafe tan: 


vitixhupeipoathe Pinie Declaration, all the anpediments-ariſe upon the 


sz — _— 
eee Wiener basis the whole Sano? conbepod unto him by üne with 
dos wen 


— — amnndocyayts the elfate. 


« 
- 


WinYath ore ibis by comin terdbery , by hich ther that come in ate 


Se ch Osborn once alrgavy in that common recoverp, and ſo 


or | pine 62 pelibility Ft by Yuvgement, 

” tate infvert ovifths voucher or Osborn, as is already allea» 
13 apt hall be underſtod of the ſame Osbora , becaufe it wants the woz 
een trot Wvayeeſtwd the tue ; then it will come to this queſtion, 
At ind hade iivers/Whromifies-agatitt vivers- perſons , and then in an 
Aqton bzought againſt him voucheth-one, and the other, and ſo a reco⸗ 
: | verp 
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very ry paſteth with a judgement of a value, whether he ran idee babe benefit of 
the cher warranty, 

And upon this will ariſe a:queſtion by wa of vilfinetion, Whether this/wi 
be all one Whether the recovery is upon title; and where it ts acomumon' recove- 
ty and under what differences. Andfirlt in genetall;-whichts ar Atnde ol Key 

to the particulars that Mall follow, A obſerve that a warranty is a great ſervi⸗ 
tude upon him that warrants, and upon his eſtate, any is a lervitude againſt 
tommon right; and hangs like a clond ovet him and his inheritance, mm ; 
dall fatv ut Fabius Maximus, ſo it is in law taken ſtrialy anvliterauy. 
And theretoꝛe if a man convey land with warranty againſt him and bis deins, 
bis heire on the part of the Mother ſhall not be vouched hy this, as long as there 
is an heite on the part ol the Father, 19 R. 2. fl. Garr. 100, 49 E. 3. 11. except 
tt be by reaſon of a_Digniqzp of lands ok the part of the: Mother = . Fitz. 
Abowꝛy 207. And it he that wartanted bre lands but Gavelkimdez vet the 
tenant may vouchthe veryheire alone, 38 E. 3, 22. but it ts trut that he map Charge bb 
vouch alſo the other heireg fa2 poſſeſſion, and ſo he may donth together with the heires upon © 
: brother 9 ts hetre _—_ father warrantoꝛ, thi ſiſter who hath the land by warranty or 
poſſeſſio fratr. 32 E. 3. fl. Uoncher 94. 43 E. 3. 3. But it the land warranted upon 
comes nataaſiffer by poſſe» fratric 02 ton younger bother by BozonghEng: ©: l 
Id 02-Gaveikinve: ſhe is without remedy, foi ſhe cannot vouch ascheire Aan, — 
. except hes comes in as-yonchee foꝛ poſſeſſion with the very heir, 3a Et 3. Fi. 
Voucher 94. & 35 H. 6. 33. Pet note that if a man bindeihimtelte and his heirs 
in an on, and leanes land at common lam and land in'Gavelkinde, the 
ereditois muſt ſue all the heites 11 E. 3. E. debt. 7. 11 H. 7. 12, fund inthat 
cale it he hate one beice onthe part ol the tather, and another heite omtheyart of 
the mother, and both habe land by deſcent, he ſhall have ſoverali agionajuweſes- 
cntions hall ceaſe ti be map take it againſt both; ſo it-appeares thatitheZon- 
rudion of law is ſtriger where the heirex(s charted With wartanteestthen 
here he is tharged with ax aten. Upon the ſaine:reaſan tothe A ra ag 
x8 H. 3. ff. voncher 281 & AE. g. fl. Gary. Ma mangtant &} aim with 
wartantnan the land Eſrheates, the warranty is attexly lof, andnot _— 
the ober ⸗value though it come by ad in law, toꝛ the abe dt 23 .. 200 
a cobenaut Wan be taken Aritt. per nig and thatrthe warme: los ts 
Adjunged 13H; 3. OTROS » 1% 3 145 IM „317 Tr un: f 15 
ew totheürtt objection that the nenitabant hath-dividedthelanyhobioowe To the firſt 
an, /cil-therecovery afterthe: warranty! created, Itiate be obſervayithot the objettion, vie; 
warranty waf-remaind entire as it was erxaten mitijdat the 9 7 ee 
er the party. Ann therefo2e it tand be gtven to two/jomibiyſinith:wariwatp;it 
. the.one mabe.afeoffment of bis part, behath lot hte wavwinty; but tber ether 
nap vouch nbi moiety; abut tt then nah pattttſong voth babe leit h :the 
common tam And if the-warzanty were tuthe Joynteatants.aud: their Agnes 
the aignemeatanult alte pit, 29 J. fl. Gar. Auuννðẽ,]- g. 5 ; lib. 
fal. 36. Terri a man haun commmon.appenvant in 46 Acres; be- 
zonging unta ao Artes tithe tel bin Tetes:og! but art gt the q>ficres, 
$hn.comman may be dpnr ahm aphoztionn pro Tarn t bntiti it be a ͥͤ e 
partenant beeanſe it is againſtcommoneight; it ta taſtꝛ: ela 1155) © 7 
Ita mau haue a revt-charge granted him of twentpadunda prateh ebe dtant 5 Ry 70 
bon vert st it ta a ſtranger be tn. the tenint nm gampelen te ene. 
:-: Do in: theſe and. the Uheenſes,agnin®:cqnmonrighyHwiſt not bende tub. 
ſe to dern bencherg an ſits of warrapties-of. rn Dany to ſonv2y:dif F 3 
des, wherewy rant mand weant but one: : ] q 0 

oh ſecondlip, Where dechath changed, bis eikatey tir tels lte; bee To the 1 
eſtate mull remaine the ſam in the pd toit, ad muſt: he mae the ſame in rep objeckion, . 
fentationthat it. was in be- time of the warranty tau ay — et 14 the changing. 
youch 02 to hing pour mi Charte refoos il 8 of the ſtare; 


be joyntenants and a roleaſs; he made 10 4 Lwich g 
hrobayy alone. makes a beast ment IT r 
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bathed atone, he'rannat vouch over , 10 E. 3. 52. Fitz, Cumterplen of watran · 


ty 15. | | 
et enn tenant fn tafl and hot huſband make a leaſe pbur autre vie, it in 
an-antfarrthey be receivedthey tannot douch over, 45 E. 3. 18 & 46 E. 2. 24. Fut 
terte leaſe dan bien any fb2 the itte st the Woman, apon the receit they might 


dae douched, fo2 by repzeſentation they are in of the Arlt effate, 


4 6 : 
- % * * 5 . 
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- | rhengtuf2ate) ho mitt ſhow bow the 
„ fte delemant done heroiiithe pꝛintipal cafe, = 


i whenlandsand warranties dettend to two Parteners, und they make 
partition , and one of them is impleaved , hee hall not vouch alone; but cha 
p3zay atd of his fellow, and ſo wal put themſelves in repzeſentativn bf ond her, 
ann then vouch together. But ik one Parconer alien his part d make vdifanic 
1 ether wall vouch alone, 27 H. 8.58. 4 H. 7.2. 20 H. 6. 1. & 
8E. 3. 3... 2 n | ul 
At tworteparreners be, and one ot them aten with warranty and comes in as 
deut her, aww he Maha in aivot his te how, aus either dave pro ratu upon the 
de v6 deb ober wit t him upon the Warranty peramionit. oo 
Wat note in thoſe:cafes,that the vourhee he will wide the warranty by 
_— is chiuged, 3 8.3.51, Atwſohath 
—— 5 


And this tale ts hert it is pet moze dangerous to the vetenldant, foz though 
tt he tratethat ca man enter into a warranty general he wall warrant ud other 
giiate then: that the tenanthath,44 R.. 38.1 E. 3. ). where the vonthee demands 
mtthiiten, not ide temut' makes nt ung ſpectall: veclatatton: of tt, as in the 
arri Tharters he doth, yet tpotiall cirrainfantes map werke the ron- 
nary} Ainitderefoze 42 E. 3. 25. il tht vouthre enten with Poteftatiori of an 
br ena | — — ho aumito dt, the vouchee wan warrant no other 
-1-Dollkewiſe-it thotenknt piapeth: wartantte of an estate certatus, and t 

buche tee wan make that gu, thoagy the etkute in truth be tens, 
aum therel970 38 E. 5. . 74. H vm hee land only tos terme of bis Life, any 3 
wmrandtem fand ta dtn and bie hetres: it A fhew this upon the-vouther, he 
nlite terchut c= lich bat tt᷑ the veep be entrey, und N extept itot to tt, Brook 
IT am wer tee Um ple 


* 
— 


* : Michnwvplatcipdtrvin the pꝛintipan caſe, where the decldtatioit ts expꝛel. 
ly upon a fine, and warrantie in fee ſimple trulp: upon which he demands judge 
ment ten tor a'wortantte of te ſo that it thote were nothing elfe, This 
menedpree rate to barnendis agiom ſince in truth he bath bu amettats tog ins, 
HAdfiertityovoſentanttharivyrettio his vemany, hs fhonts unt wat tes U ml 
mee met babe paſier: accoving tb/the-derctdtatidh in this kate, 
erfassbar beenifcee tuen upon tt ig hu b then tod late i; 
lb gpithede this which he Won haue nende betove intho forderidgion; 21 H. 
627K nes. Bum Char; M a vienna i. Wong Aua 
him touch dz make rraneſt to hate a plea mitiSrevinle mM t t 
arb anutiewaftor that tha viene rater upon hin und pt hint 
neee tam dt artotheven lis 96h wanſworediited-yev yd 
nme. Sanum tt maus he hren t he 'ontiy of ths winde 
had been befoze the voucher amel ynoorit, fox hinrthe: wude vs vefendane 
night hats Howen) tnt tun beririn bf awether oats a0 tho He voith- 
er mom Odo of-which'c rites arid. aldmgo:by!'F; Na. bi. in this wit de 


ina UHH to pinie that n nan en vo een unte him 


Wirſwaxtanty,,wyoraqan's brunette eth te ter; and he Jing his witt 
of warranty of charters, and hathiungomem / W. aner alter binde 
nanaten Wente mbh yis Expeieſan;: fo 6 voucher! any requelt of 


nette PyACSTquibedWhldCthty muy te und! in in cut ol entry it max nt be, ats 


; ynignads 20 the wonragoirnataiidball 
2:5) 21)» Wich e tee eahow'thepy ocean agttatim=/alrion 
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nv enen, t — that hath right of: n ſeal his Hoaſe, this 
any *eanfe of retompenice,but let himlwk that de baing his action in time. 
h ert is becanſe! the plaintiff and his Father who is in the len Rem. in 


tek, and the telt come in by recovery in the Polt, in which caſe then ean take no 


denedit of the warranty » which tan be extended no furthvr'then as it is limited, 
that is, rf to the die d2 their heires 02 Aﬀigties , am he that recovers is 
neither, but above that estate, and where one comes under the eſtate, pet it he 
de not in the per by him to Whom the warranty was made, he is ont of thehenefit, 

And 50 22 All. 37. & 22 Aſſ. 69. Ak tenant in Dower infeef a villain 
with watranity, ind die, and then the 1 oꝛd enter and be impleaded, he cannot 
vonch the heire of tenant in Dower; and if the L02d had entrey-hefoze the 
death of the Tenant in Dower that mave the warranty, and then ſhe had 
died; the Lo2d could not fo mach as rebut the heir. 

But becauſe this is a tommon Recovery, I will enlarge my telt alltile in i 
fe) learnings ſake and le ue, though it ma —— directly fo2 the cale. 
Jam of opinion; that if a man convep land to me and my heirs withwarrans 


- _— Av — —ͤ— 


To the third 
objeQion, vid. 


the doing it by 


Common e- 
covery. 


tp, and I makea Feofimenit 63 levy a fine, oz ſuffer a recoverp withoit vonch · 


eolfo3, to the ule et my ſeit and my heirs, that yet I may vouch my 

e . whos dd this ts mp old fs ſimple, in the ſame degrees 
& as befoie; 

Am theretfo2e if J-have kinds that hold in Knights Service by pilgaity. any 

rfo2itp, and vo make one joynt Feoffment of them ta mine own ute, yet 

Fer | Haſke emain as befo2e, actezwing to the fozmer p3fority> fog it is 

4 ere asit is holden &i kde dale of the Abbot ot Bury fo2 tht. wardſhip of 

d e er 28 H. ſo. 11. A. 13. B. But this cats of p2fo2ity bs there 

Armer between the L od Roſs and the A:eres, foa th 2 

heir of Conſtables; $63 it was howven that the new nie avÞ fe un 


the EE himfels, ititzfled the emaimer to mint own right bee 3 this 
N "os a 73 Ä Ie 244 
I was de pr int is cler in cite 4 a recovery upon title lo it is alto in tate! raftate 

Fuge Poſt, as tenant fn Couxteſit Dower, Lo2d of a villatn, od by Efcheat, 

5 | by a fine to me in ke, twith warranty to me and my heirs,+ I laffer a 
onto again me to mint own uſe,as betoze, my warranty remains, 

Fo: J am 45 him as J was in belo ze, and if the warranty were to me m heirs 
und Attiqnes, und I ſuffer the Recovery to the uſe ot a ſtranger, he ſhall vonch 
m Ftoifo2 as my Aﬀictiee, 61 — recovery is india àn a 
As to the point of vonching Osborn, oz fuing armin M Charters, ,againtt 
ou R. yp vouches him, N jupgement am recomponee i 


| þ fled bp 

1 oof . r have TRE 

vir Taain fo2 thete lurtde byfozce of tho firſt warrants, 
meg ted. . 

arranty;I hall iibt/Bouth again upon þ. 

wi reply'to me that the: warranty in —_— 1 on wk 


, and the fozmier vourher/was of theWpugband onelr; Ammer, 


ban tif be thriberS{d that they are two ſeveral: Warranties >: and 
iam vourhitig the 3 he renounceth the: Martanty ut bim prin 
bis Witte. bs be owed , bat (toamot be fata tu this caſe -. that the 


orranty was bold unto hetz whirhis allo 
'oftt of Eate and Sridw; Plow, 540; What the chm 
[Tenant in Tall amd his Witohnving tothing,! — | 


fox the 
ofthe C 


MEE he fame as betöit. Ant do the:p2tnecipal cafe thers ta, ate ente 


Warranty by the Wife Chould be void, oz ſo luppoled as in the eaſ6-10 K. 3.52. 
here Warranty upon # leite being mass to the Buna ans the Wie, te 
"Yaſdatto None vonched ovor,and averrevthat Ne HL and thers- .. .. 


To the ath; 
Point, 
Of ſuing Of- 
born ina warr® 
char? who had 
been vouch 
once before: 


Sir Robert Osborn. 3 


. 


the woman war rants on the tontrarp part, he is bound though le hath nothing, 
vet it is true, that to feveral reſpects a wartanty map receive ſeveral {attC: 


or, 94 I, 


fartion#dyParcels, but not totaly. Andtherefoze Hill.5. Jac. Regis, R 


„ © fathe Aings Bench, the caſe was this; Chat one John Rudge did- giant ter- 
- , [+ tafne Lands in Sourh-Molton in Com. Devon. unto: John Pincombe , foz his 
kein thefiftenth per of Elizabeth, and in the zoth yer vemiſed the ſame unto 

dne Witham Hunt fo2 21 pets to beginne after the death ol the came John 

Pincombe,and after 32 Elizabeth, granted the reverſion of theſe Lands unto Amy 


Pincoinbe and others fo2 their lives with this expꝛets clauſe of warranty kol⸗ 


bwing, And the ſaid John Rudge and his heires all the premiſes unto the ſaid 
Amy againft all perſons clayming by the laid John bis anceſtozs. oz heirs ſhall 
and will warrant, acquit and defend during the ſaid terme. John Pincombe 
Atturned and died, Amy and the reſt entred, upon whom William Hunt the leſſee 
entred, wheteupon Amy and the re& b2ought their action of covenant againit 
John Rudse to the damage of 200 pounds: And the deſendant plea ded in. barre, 
that the Plaintitk had kozmerly bzought a Verrantia chartæ àgainſt him upon 
the latd warranty koꝛ the ſame land and that it was yet hanging undetermined; 
and the Plaintißk demur red in Law, and it was avjuvged fo2 the Plaintik, and 
upon A zit of Erroꝛ b:enght in the Cxchequer Chamber, the fo2mer jadgment 
was affirmed ; the reaſon was, that though the Warranty was annexed to 
the fr&h6lv; yet becanſe the impeachment was onely by a Leaſe foz pets, foz 
which Fherd could neither be voucher no2 #arr.Chart.noz if judgement had ben 
alben m thd74rra4iCharte, tou ld uny Execution be made in value foꝛ ſuch a 
Listeathetetoze tt was hotoen as a Warranty reab fit the frehold were b:ought 
in gatetton, But when ax eaſe fozycrs is in queſtion, taken out of the fre+ 
Hold it te to be uſev dia pet tonal covenant; and to be ſatiſſed in damages. 
Out et Which judgement, tt aypeara, that it was allowed by. both Coutts, 
that a Wirtaity of Charters will give remedy fo2 a fate of fr@-hold deleated by 
. entry; atis that a warranty map have. a double execution toꝛ ſeveral eſtates, and 

that a warranty of it ſelf real map be uſed as a covenant to recover. damages: 
nd hy the lame reaſon; ifa min canveꝝ lands in ke with warranty, and the te⸗ 


n Krager recovers an eſtate fes term ol itte, he ſhall ſue an executton fo2 recam 
3.-:.1.,*,,1 Pente ko; ſuch eſtate ; and if he die and another recover another effate foz lite, 


Sing te his tels, as the Bwks befoze cited do pꝛode; fo) he loleth not the laub 
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Fat Ding a 7orravris Charte, and hath judgment pro loco & rempore, and then 


{WU tue another execution fo2 like recompence,fo2 his recompence ſhall be acco:s 
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to two irceners, the tenant pleaves in bivte- dame deten by thetino 8 — 
ah nen and telted ußon the warranty and the plen wan helden noble; 
and he kozted to rely upon the warranty buvly of one. And follkewife-2 NE. 3. 
Fitz. voucher 25. It one hike bites warranties, and they fall by veſcent apon 
a perſon, hefre unto gh bo muſt de vouthty"onely as heire unto one; 
and the reaſon ts pb ovelg w port refary tho de Mandant o: the-vouchee) 
f>z as to the deyrandant ft is a Kinde of plea in barre; and"therefo2e-onghtvo be 
Angie, fo2 the demandant may *£6unter- plead the pofſefſlonof the bouches any 
his anceſtoꝛs, which hee cannot doe il they be divers. 

And again, the 8 er ol the _ Apaintt the vourbee, is a kinde of 
demand oz ſaft, and th r to be Cite, and the vouchee may connter: 
plead the lien which de tante dor ik they be divers. Yereof it followeth that 
when he hath his chopce ot beüchers, and takes him to the one, and thetenpon 
pꝛoccbs to judgement he loleth the other and can never reſozt. to it-again; 
as in caſe of vfverd pleas tir batte where thdatons come to a finall indgemont 
upon one, Bat if a man have vivers warranties fo: the tame lands, de map 
bade ſeverall w2its of wattantte of Chartetz and fungement upon them; and 
ſo is Fitz. N. br. 1 3 5. I. and that may give him double remevy,o2 not, as the caſe 
map he, Ao it he be after faes koꝛ that lan in an auton wherein hee may-vouch 
but one, then he can never take advantage again the other, becauſe dee did 
not — him accoytig to the toꝛmet rules. Bat tfhe ſued in an aaion where⸗ 

= in he cannot vouch but may te q ire plea, and he doth require plea ot them both, 

5 and they both ad vile Act * and he plead that, and lole, he ſhall habe ſeberal 
5 retompente againtt , but if they avviſe ſeverall pleas; he can have no 
. recompence but FNr. ar whole pien ho followed; But if. the land be not 
recovered agatnſt him by agton, but by: entry upon an 2 title, then he ap 
fas ſeveral exetuttons upon thefeverall judgements in the walt of wgrraxcie 
cbartæ again either of dem i63 Tun 1 ente, and lo he ſhall have double 
palue fo; his lofſe, fo i her sfth ktdein watranted the wholb, and neither ol them 
hath colour to prey aydz 03 make uſs of the * — the: . hath 
„3 wy owae eaſe, 5 Ejectione. 
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their tber Then the: 1 and Jobn- Camden the tonne vyeth with: 
oar\ice,” then the two: grandrehüdeen, Jane 
heirde and walk a dee of the lands in 


gon to the dekend 


omas 


Gene twhd entktz, upon zubom George. Counden. the elder, being bother ut 


Willam: Counden the neviſe2 of his name and whole blod entre; and mave 


the wale untd the ptaintic who entred, on 
mit ape 


the: whele matter the entry vf e Counden the ider, u 
erke dhe detendant War kamtun, then they | And his W —_ 

0 r by 

| dV: make in this caſe thꝛe queſtions, . 

I - Whother the timitation to the heires males „de, upon * d 
Af tie tonne without (Cue, Wall take effec 
$2 eſe by 
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tbe John Coun- 
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a Denon point is, Whether the imitation if it were a diet, totild carry this 


mic tothedaother. : --*: 
3 9 wird is, whotherct can carry the land to the bzother in tale ol deviſe; 
gehe is. 


Tothe friſt. Mbrouir rk, Nam efepinion that the ſonns {s by the proviſo ot this wih 


e te bim and the heires of his body. Foz the imptiratton 
einn mi ts la trictent fo: thitt purpole)is plains, Pereot it Win follow wet 
cet knoten after following to the right hetres males, it. wil de but areverits 
ans wn wal n the enne; tor this is a politive rule, That à man can- 
got dune & tee Kinple:ty issn right hetres by the name ok hettes, as à put⸗ 
ae chem ip cönbeanee ctund, noz by = dz by deviſe, 28 H. 8. The 
S elt be Abbt et Wacht, and the 075 Boroughs tale 35 H. 8 8. Diet * 
2 H. . Namn nedile lanys te a. petfon that is next hots tin 


dttdf:26 
tt was found that the obligoz his father deviſed the whole to his his Wile, untin the 
- peſendant his ſonue and heite ſhould come unto the full age of 24 yeares, ant 
. .....;* from thencetozth to him and his heires, and judgement was given loz the 
Why, . But it may be ſo limited unto heires entafle oz to one by the name 


menge en tatie M. à & 5. Phil. & Mar. Dicr 1 56. the caſe of Greſwold, 
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his body, EY rem. to bis right heires after. he 1 was attainten of treaſon, The 
wife dyes, Sir William Huiſſey pꝛapes an Ouſter le maize, and Whorewood 
the Kings Attourncy was of opinton, that he thoglo have it, comparing it to 
3 entaile.jn deltent, and pet granted that the rem. in fre failed 9H want of 
heire, where it is cleare.by contrary opinions there, and ſo in Shelliek caſt 

without tontroverſie that the fee imple veſted in Sir John Huiſſey, and fo was 

by him kozfeited, and that the heire male of the body kalled in purchaſe, and fo all 

tame to the King. 
| And this cale is yet moe cleare; tor here the heires males are not reſtratned 
to anp body, which 10 have had ſome colour of pelp from the tatate of 
- +; Weſtm. But 1 1 pe a meere fe. 15 being without b body. 

And 11 if it hab been to the beites males ok the body of the deviſo} 


( as herg it is ts the r right. beires males of the name of the deviſes) it could 

not have. ſerved 9013 bother, bell colt, as tt might have ſerved. an 

iſſue. male wares if this deviſe thould be taken in nature of a_veviſe toa 
man and: is heires m. 


1 0 in which the body wal be untetftood, a8 Y will tew 
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land to Iſ. and his heires males, and he have iſe a daughter, and that daughter 
have illue a ſon, that Ton ſhall inherit by fc2ce ok that deviſe as an teirs 
male, which cannot be, fo2 it is oppoſirum in obſetto to lap; that there ſhonla 
be an entail to hefrs males of a body (as cleerly it is) and pet that an idue hy 
a kemale auld inherit, fo2 that were to make it a fee fimple, and wh:rc th2il 
the A and reſt in the mean time, white the mother lives, and befoze the ſon 
is bon e and what wartavrts there, when the Deviſo2 ſpeaks \-nſtbly and 
certainly, to enlarge his gift fo2 ought a ppeareth beyond his meaning; which is 
as great an injury as to abꝛioge his meaning. J would rather grant, that if a 
man deviſe land to I. S. fo2 life, the rem. to the next heir male of I. D. and die; l.). 
having iſſue a daughter who had iſſue a ſon, and then the daughter of 1. D. dte, 
and then I. D. himſelf die, ans then the tenant foz life die, that the fon of: the 
daughter ot I. D. ſhall hart the land. Cor en fs 
The Cafe 30 Aſſ. 47. & zoE:3.27.- whete one having two Tanites ard a 
daughter, deviſed it to a ranger foz life, the rem. propirquioribus de ſang uine 
puer. of the deviſoꝛ and died, his Bons having no childzen, but his Daughter 
ba bing two Daughters, and it is holden that neither the Sons nor the Dau ch 
ter tan take, foꝛ they are puer: and not de ſanguine puerorum, but the t wo Wan 19; 
ters ol the Daughter ſhall take foz thetr lives; and if th:te were alſo Sons öt 
Sons, 02 Daughtets, they ſhould all take together. And that chilszen bon et- 
ter the rem, veſted (which was alter the death of the Teffatoz) ſhould take no⸗ 
thing, and that the neereſt of degree in blood ſhould take, and not the Wwoꝛthleſt in 
o wer of deſcent; fo2 the woꝛds here do impo2t no relpect of dignity, but dt 
ponies blod; But a deviſe made in rem, to 4 Coꝛpoꝛation where ther i 
no ſuth ; is vdid, though there be lach a Copozation made befoze the ten. 
fall, 9H,6.23. & 49 Eig. other wile if the Coꝛpozutton bo begun, but ud pe b pet 
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much of mp lands as ſhall amount unto a full third part of all mp lands, it 


to the very beire, becauſe no other ſenſe appeates to the Court, pet it J ſay by 


male which is my brother, George Counden; oz f a man have an houſe: oj 


Win gtves his new purchaſed lands to his befre of his bouſe: and Fu, in 
Boꝛtou gh Englich, fo2 the moꝛe commediaus uſe of it, it win be otherwiſe, 
oz here is heres factitius 03 — not natiu 0} bo fothe intent is cer⸗ 
taine, and not confecturall, 

And that is the reafon of the caſe ol . E. 6. where land is deviſed to thaes 
bꝛethꝛen in taile, and that one ſhould be heire to the other, this makes trolle 
Will unſenſi- remainders. 


ble oi rt pug - Now the clauſe that the land al be to tbe heires males part and part like, 


that all that were males of the name and poſterity ſbould take together, then the 
woꝛd heire is wipen out, and then the ſonnes ſhall * equally with their father 


ſince the willig unſepſivie, repugnant in it ſeife, and of no certaints, i thay 
ve vold in lam 
h. 


Deib Laftly Aſherinuſts caſe: i even the ame, jndged in the Kin une 
. term. Sandy, Mich. Anne ac Reg. J: Rot; 115. Which was Bings Banch 
Curtis. Beard teiſed in A of a:Moſſuage callsd Head. Fall with the Appurte names 
in Beaid in com. Derby held in ſoccage, having iſſue thꝛee daughters Ehzabeck, 


the uy 3 el _ kun kame bene en pours gp ine 


— * that, M At q eat by 
— 7 SES . — 
But note, 1 | 


| 118 
13 | Judgement. 
| | 


Oar? 70 mach labour to male piffe we mY 15 the 
es pee was afirmen. ES 


+ 


5 2 a bl 1 1 Caf lle ce verſus Sir william 72 3 


„ 


* | 
| 


| wi gl W ,,, STRIP 407 
Covenant _— I. 8 Nee, 8 iy of | Covenant, againd, -Sir FLIER 
„ 0 3 — ee we s l: Willen 
Ns 1 1 E ex ne, m_ ft 95 75 ja; quod ipſe idem Elias 
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the 


but the tot rd part of his. fee ; fimple : Bnt if i hav _ 3 ** unto her fo | 
had been otherwiſe ; ſohere, I grant, that though this deviſe will carry it but 


my Will, J make I. S. my heite, and J give unto my fata heir my land, and 
indeed he is not fo mach as of my bled, oz (as it is here) J give 1 my hoire 


land in Bozrongh Engliſh, and dux land lying within it, and then by his 


nant is void, makes it pet mo2e repugnant and inſenfible ; fo2 if the heire be preferred, that 
| ſhould be in an intatle, and then none tan part with him. And ii he meant 


like the caſe el 30 Aſl. (befoze) of proximioribus de ſangnine x and therofoze 


Emme, and Katherine, peviſed the lame after his deceaſe to Emme hig wife 
foz Terme of her life , and after her-veceaſy. that his eyecutogs ſhout receive 
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we moneths after the time, and that he would make * as good and arerfec 
vemiſe of the pꝛemiſles, oꝛ lecurity foz the quiet enjoying of tt, as his Counſel The cafe here 
ould think fit, and the Plaintiff covenanted, that he would pay him 270 pound 1, 4. by Arti- 
a peare foꝛ it during the Terme, and that he would dell ver ap the quiet polleſki⸗ de. convenit; 
on of the land to Sir William Eflex at the end of the Terme. And declared thzt 5 = ſha | 
be entered into the lands; the next bay after our Lavy-da ap, . that dne Hen 1 El- ; n 2 ; 4 & x 
{ing entred upon him and ejected him, and hath held him out everſince ; which pur ourby © 

he layes! to be the dꝛeach ol his covenant to his damage ol one thoufand peünd, wrong. 

and p2oduced in Court his bill of Articles, dated in Febr. 10 Jacobi, whereupon St 

the Defendant did demur in law, and the queſtions were maye two. 


1A Kft; > whether this were a naked covenant, ov amounted ty A leafs of :: 


The! [bTotid, whether e Ejeament by Elling, „ beſtit taken to 44 woe, 
becauſe no title was laid in him (and the wozſt 11 be taken ana k the plead 
er) chall be adjudged a bzeach of covenant in this cafe, And it wis "adj2dgey, 5 
that this was a leaſe of the land fo2 the 7 yeares; for the wozds haberer, ochi pa 
rer & gaudires the lands, are the perfect wozds to'gths interett; And therefo 
5 H. 7. 1. Licence to decupy is a leaſe, though 16 E. 4, femeth th make a deubf, 
that the Lefo2 map allo occnpy with bim. But 21 H. 6. 37: Paſtons opinton J 
5 allow, that kk one licence me to low his land, that is no leaſe, And therefore 
© if J foto the land, the owner hall reap it. Allo, & 4 Phil, & "Mar. Pier. 1 50% „„ 
2 One mave aleaſeto another fo? life, & prov-ſum eſt, that ifthe } pi die with: 
*, _ - dnſixty years, that then his Executo3s and Aſſigns would enjoy dhe land in hi 2 
= tight: toy-ſo' many years as ſhould be behinde, of 60 from the vi of fhe 
4 And the opinion of the Court was, that it was but covenant,” at het 1 | 
| certain terme from the beginning, * certain rents andtovetignt 18 ebe 
{mpo2ting pꝛelent poſſeſſion of th land,” and the covenant followfnt 
 4jorems cautelam, that he might require better affurinceby tine ißt 55 
collateral ſecurity, And the w-2d canvent in this tale dennen e 
tovenant; but in agrement, And to r E. 6. & 3 H. 8. OD leakes 60 eben 
& conceſſit to one that he ſhould have my land, ts a teaſe, Aw yer. in that tate 
5 Conceſſt t, is not ſo much a grant as an agktement. 
o the ſecond potit ; it was adjudged no bzeach of covenant 3 bet it was as . 
cred, as the bos are, 20 H. 7. 12. & 46 E. 354. If the "Lefſoz bY 4 his Lefſe; pe leſſee ſhall 
Ry de may have an au ion of covenant : and 12H, 4. 3. f a Parten Wake a leaſe enjoy, bindetki 
* koꝛ years, and then reſigne, it is a bꝛeach of covenant, but the law ſhat never not apainſt 
judge, that J covenant againſt the wꝛongkul ac offtrangers ; extept my cove⸗ 
nant expꝛedee to that purpoſe ; fo2 the law it ſelfe voth elend every n j again] 
0 wong, indtherefoze 26 H. Sag. A J warrant land unto N ; fly; vet I 
1 wal not dekend againſt tozttous entries: but Mich. 15 & 16 Elz. B 328. A 
by erpaeſſe Aſſumpfit, that the Lell wall enjoy quite c paciſicè FIR PMErTup ris” 
one alicujus; will binde me againſt Wrong And TIIIl. 33 Eliz. Wilſon Ang 
Foſter bzought an Adion of covenant-againft Leonard Map es in the It! 
Bench; and the caſe was thus, that Mapes had leated untd them thi 
of Brankeſter fo2 a.yeare, and covenanted to ſave them *harmilefe cc It 
2emifles., and the p2ofits of the ſame to be received fo2 that yeare againſt cue 
Blunt Parlon of Branketter, and thep alleaged that Blunt the Parton had ejeaed 
them within the year: and * — that were taken by the Court to be a wz 
full ejeament ; fo2 though he were Parſon, pet there might be many v Jaye 
make his ejedmeat wꝛongkul, and the wozſh Wall be taken acaſſilfthe yi picader;- 
pet it was adjudged that the covenant was bzoken-foz two reaſons ;- ” th hat .. 
, tt was to ſave harmleſſe foz the receipt ofthe p2offts; the other again a verforr” 
FA certain; both which dio impoꝛt that they ſhould receive no FOO by that Parſon , 


touching the p2ofits, 8 
F 2 pay Har 


wrongful E⸗ 
jeament, 
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36 Harrington ; Drury verſ. [ 
verſ. Deune. Ken, 


Harrington verſus Deuue. 
Termino d. Hill, Anno 10, Jac, Reg, Rot. 3230. 


Accompt, > TJ Homes Harrington 'bzought an action of, accompt againff Jobn Deane, to 
Goldzborouch © © render him an accompt of two handzed pound of money , recetved bp the 
London, hand of falt John Rotheram Knight, -4c. The Defendant pleaded that he was 
Accompt. < never his receiver of any luch ſumme oꝛ any part thereof, by the hands of the 
By whoſe ; — — how a; the ſaid Dir John Rotheram was indebted 85 
"8 Jur ed unt tar- 
| 14 e cc rington in two hundzed pounds, and that Harrin gon willed Deane to reiuire 
| and receive the monep of Rotheram foz him, whereupon Rotheram pꝛaped 
<« Deane to bozrow two hundzed pounds f02 him of a body, and to pay it over 
c from him unto Harrington, and he accozdingly bozrowed two hund: ed pounds 


Commiſſion 
works upon 
char that was 
not then ig 


deing. 


5 


Prohibition of Danken a Quere [wpcd. againſt Kent the Jneumbent and others ; and 
waſteina Þ Japon ſurmiſe made to the Court, that Kent did tall timber upon the glebe, 
Quare Imped. ald upon the lands of Coppholders, holding of a Paunoz parcel of the Rez 


oy 219" cozy, the Court granted a Paohibition, 
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jeant Harris being not of Connfel in this caſe , confeſſes it had b 
in another caſe, e " 


Pine verl.) Cumberland verſ. ) 45 


Pine againſt the Counteſſe ot Leiceſter. Debt. 


t Hugh Pine of Lincolns Inne, bzonght an ackten of Debt in the County „ 

8 H Jag againſt the Gonntefle of Leiceſter , and declares that the Earle — ien 1 
« of Leiceſter being ſeiled in ter of the Pannoz of Cleobury in the County of $alop, gill local, 
e granted a rent charge vf 100 pounds per annum ont ok the Pannos, unto one Fo- | 
« (er and his Wife fo? their lives, and then layes the death of the Lo2d of Lei- 

ce ceſter, and how the Banno2 came to mp Lavp , and then the death of Foſter 


« any his Wife laſt : And now he as Executoz to Folter and his Wife bꝛonght 


« this action fox arerages ot rent fncarced in their life, white the Pannoꝛ was 
« tt the hands or the Lady, and this actton being latd in a Count where it 
« wag ſuppofes Pine was ffrong ; it was moved to be lato in a moꝛe tnviffercnt 


Shfrs : wheroupou I ſaiv that that they were not well avviſed ; fo2 thts kinve 


4 * 


ot action ok debt was local, and maſt needs be latd where the thnd was, hecauſe 


the Lady was not chargeable , but in reſpect of the poſſeſſion, whereupon Sees 


* 


Cumberland verſus Cumberland. 


Þe Earl of Cumberland bzonght an action of Maſte agafnft the Counteſte 

$ of Cumberland yowager,,am latv the wafte in the wzft among other things Waſte by abe 
In the Cattle of Burgebam ( det did no otherioite afſigne any Towa Where dne Cebmeg 
of Cumbe 13d 
Venire fac. 

he 2 ile. 


_ © The 
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8 1 on Cope verſ.) John Jon s) Damtries 
1 er 
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Variance be- The other fault was, that the alligning of waſte in the declaration in a Town 
teen the writ not mentioned in the wꝛit, was a variance from the oziginal, and a kault uncu⸗ 
original, and rahle to the whole wit, and the fault in the declaration remains, and is to be 
rhe Peclarati- pleades in the abatement of the w2it, whereapon judgement was given 94. ca. 
W ſetur Hre. and the Plaintiff reſol ved to take a new wzit, and begin again. 


3 Cope verſus Lenyn. ; Aſſumpſit. EY, ü 


3 Ope bꝛouqht an Aſſumpſit againſt Lewynz and declared upon a p2omiſe made 
Rot. 170. to tue inteſt its and then lapeth the death or the inteſtate, and that the ad- 
Lercers of al- miniſtration of his. gods was committed ta him by the Kiſhop,xc. Al well, 
miniſtration Caving that he did not lay, that he pꝛoduced his letters of. admintſk ration in 
nor produced. Court: upon iſſue n Af umpſit, it was found fo: the Plaintitk, and upon möti⸗ 
| on of Hutton in arreſt of jnogement, the Court was of opinton, that the Plain⸗ 
tiff could not have judgement ,. fo2 it is of the ſubſtance ol the action that he be a 
ſuffictent Adm, and though he hath pleaded. tt ſo, pet he muſt ſhew it to the 
Coart,-thakghynay appear to them that it is as he hath pleaded, as upon a;plea 
upon a deed, the died muſt be ſbewed in Court. And the Dekendant may deny 
the committing ofthe adminiſtratton, not withſtanding that he hath letters, Pet 
Serjeant Harris p20duced 'a pꝛeſident out of. the Kings Bench, Trin. 12 fac. 
where oe Barret bought an ad ion upon the caſe againſt one Winchcombe She⸗ 
riffe of Oxfordſhire, and declared that whereas upon an aa ion of debt bꝛought by 
him as executoꝛ to one Lancelot Barre: againſt one Long the Defenvant, the Be⸗ 
Execu. brings kendant had him in cuſtody upon a capias utlagatum, and ſuffered him to etcap 
actions of e- not wirhſtanding the exception, judgement was given ko the Plaiatifk, . 


ut 5 
ſcape the that ditkers krom the fo2mer , koz the eſcape was à w2ong done tothe Executo: th 
vgs . bfmſelf, though it he true that the damages to be recovered Wal be aſſets in 5 

bis hands; foz ſoſhall they he in al poſſeſſo2y treſpaſſes, and alto the pꝛoduc ing 1 
of his letters in his firlt action is h 


i * 


Jun Jo's Caſe. 


Cour of Out ot the Court of Wards came this caſe unto us. ; 


| „ 85 JP | AO 7 To 

IEA LES a Mandamus after the death of John Jon, tt was found that de obitus 

Repuenancy . GA ſ#i,he wis ſeiſed in N. ſ#o ur de ſeodo of the Pannoꝛ, called Suttons Man⸗ 

in office makes * 192 in Barrow. And Mat he being ſo ſeiled poſfea ſcilicet r o. Martii 42 Eljz, 

it void. did therefoze tafeoffe one Winchcombe to the ule qt himlelt fo life, the rem. to 

Welcome. inf, and then concludes % pred. John Jon fic de oninibus 

dict. premiſſis modo & forma ſupradittis ſeiſitus exiſtens de tali ſtatu ſus de eiſdem 

obiit fic inde ſeiſitus 12 Martii 8 Jac. And mp Woꝛd Chief Baron and J ruled this 
office to be void koꝛ the repugnancy of the finding of the estate whereof he died 
letſed, and ſo oꝛdered a new office to be found.. 


* 


Dunes „ —ů— 


ww AF enother caſe was this, An office was found by Commiſſioners, after * 
Meliucinqui- 4 X th death of W am awc Tfquire, at Chicheſter, whereupon a clin 'T 
rend not heu- 1% end went fo2th and recited, but thus. Cum per quandam inquiſi tionem 0 
ing the war- C4P!artmphd Chicheſter compertum exiſtir , & c. And doth not ſay that it was ei⸗ 5 
ranroſtheacſt ther by commiſſion 02 wit, oz befoze whom, ern we held it vold, and the 1 
office. office that was taken 5 the Meluy Inquirend. Foz by the Melius it mlt 

appeare that thefirit office was by warrant, Bat i hav ben Virrute com- . 
eon, 02 de mandato noſtro, which is unverſtogp bn walt, it would have ben FF 
god enough, although it had not ben laid befoze whom „ foz ſo the Pꝛeſidents | 
V 3 5 5 
„ Cowper 
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- N — verbs Anavents, 1 Prokibkion 
Obenden Conper byings. a P2ohibitioir againit Roger Andreves,, Mica cf Ick 10 as 
Oc ; that whereas Thomas Lord de 1s Ware was hiretofo1e ſeffen in Berz 
ke of an 140 Acres of Land in Cowfield » late parcel of an ancient Park called Suſſen. 
Ewhurſt Park lately impaled andreplenithey with Der, and ſoſviſed he any an 2714's deri. 
thoſe wheſe eſtate he hay in the ſame 140 Acres, and an the Farmets and Oe, . bora 


cupiers thereof have uſcd time ont of minde, topay the Uttar of Conficld fo the lng: 1 


\ 


time being t wo ſhillings a per, and one ſboulder of every third Deer that with: and a ſbould. 
in the fame Park Honld be killed, in fun ſatſsfaction S er of way ad 
the ſame 148 Acres, whith the Uicars hare always att ipted in difcharge of all Peer my 
tithes; And then veduceth down the 140 Actes to himſvlf, and then Be vs, that bY a is 
thongh hogend:ed the two thiflings ty the per in ftch pers, and though inthe ©, 
3 no — — yet the defendant refuſed to receive the fame 
wo Willings veto2e-mentfoned to be tendꝛed, and | tithes in kinds 
be Defendat by pꝛokeſtatton denyinz the prefcription fob Pita, faith; that 
the Perk long befo2e the time of the fabtraition of the dtbes ds. * 
ſparked, and the Derr in the lame being utterly deſtroyed and killed by the Gc⸗ 
cupiers and Poſſeſſozs of the lad Park, any all the Lands lying within the ſat 
Park , were eonv:rted into arible Latm and Paſfyre, and ſo remain; and be- 
canfe the ſaid Phaintfff after the vifparking of the Park would net pay fithes 
fo; eee Co2nz, et. therefo2e he fued him, whororipon the Plaſiilff ve 
Deren: 
5 Ats Park have ben fo time dil of minds, and a tetfain famme ef money 
1 have ltkewiſe ben pato time out of mine fo2 all tithes of it, and then the Pitk. 
5 be lätd open; and alf the Pier vefttoyen by the Owner; and farther, zy Judges 
1 ment in a 250 V ramo, the Park foze> judgev, and the X iberttes of Park te- 


; elles. The queſtion ts , whether nowthe kom of tithing be periſhed, and the 
ltthe in kinde may de — — bf other Land, becauſe now it ts no Park,nets 
ther de jure, n02 de facto. e | os — e 
end Trop W 3 
Asain, as tbts rake is, ft the ptefceiption have been to pay money and fonte 
part of eber thtrd Deer Kfitey to that gtvimd > then it the Park 4 
viſparkevas before, by the Owner, and by fudgement or Ne Lats: Then 


. r . E 77 3 e 4d | 
ceafed, and the tithes vemanlahle in kinve from = 


wenne thang the l. To che 
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| Andrewes. 
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As to the ſe- 
cond Point. 


1 Branch. 


2 Branch. 


The firſt 
bianch of the 
ſecond Point. 


tail in a Foꝛzmedon is barred by Warra 


——— —⅜ —_— 


But in the caſe of effovers , the Plaintiff Call be barred, fo2 at the time of 
the ad ion bꝛought he hath no right of effovers , but it is in ſuſpence , and there- 
foze it is not a perpetual , but a tempoꝛal barre, and if he re-edifie his honſe in 
the ſame place, he ſhall have his eſtovers again. Ando 3 think if he hav pul⸗ 
led down his houſe and built it again. 7 amen quære, if he bzing an Altize oz 
uod permittat fog Wo. cſtovers where his houſe ts down , and judgement 
paſſed againft him; it he hall not be wa finally, rather then where ie in 
on rranty-and Aﬀets, and then aliens the 
Aſſets acainft his iCues , pet the barre ſtands, which ſhould not but foz the 
r 1 E FO 3 
ar” ſecond Point two ſeveral bzanches are confiverable,beſives the firft 


pon the le 
Point befoze ſpoken of. 1 V 
Firtt, it that part of the manner of tithing by the Ueniſon be not fo arbitrary 
and at the choice of the Owner of the Park, that if there be no Per killed, 
that the Parſon cannot complain, but muſt content himſelf with the two 
Again, though the Ueniſon cannot be had in kinde ont of that ground, yet 
whetzer the Parſon may not have recompence fo2 it by ſuit in the Gccleſtaſtical 
Court accoꝛding to a valuetion, as it was communibus annis, when the Park 


Aas to the firſt bꝛanch ol this Point, I ſhall ptoc#d by degrees, 


Firff, if all the Deer ſhould die of ſome biſeaſe, A am of opinion, that the 
Owner were not bound to repleniſh it to ſuppo2t his fozm of tithing, no niots 


than the Leſſ& fo repair his houſe deſtroyed with tempeſt. 5 
Alſo the Owner may kill two Diers peerly, and pay no ſhoulder; and J am of 
opinion, that the cuſfome were as god if it were to pap a ſhoulder of the twentt- 
— Der yerly > and then he might kill ninsten without paping any tithe Ue- 
—_ 1 3 1 5 5 ä 
Do then the Queſtion matt reſt merly upon the wilful default of the Own» 
ers diſparking, whereupon ft is to be marked, that the two ſhillings ayer is 
tertain and ſufficient of it ſelf to have made a Modi decimandi without the 


help of the caſual Ueniſon.ſo as it cannot fall into a Nen decimando, fog want of 


the Uenifon, 
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him, and therefoze he may t N I. 70 ant. 

office of a keeper of his Par k, pet he may diſpark. Do, it he grant the ſteward⸗ 
ſhip of vis Courts, he map releaſe his rents and ſervices, It J were bound fn 
an Obligation to give you a. ſhoulder of every third Peer which 1 tin my 
Parke, yet J may viſparke ft, So theſe are not within the tule, That a man 
chonld not by his own act defeat oꝛ fruſtrate his own grant; but it is to uſe the 
liberty that 3 reſerved to my ſelf upon my grant ſtanding with the grant, whicy 


efuſe fo22ver, 6. E. 6. Dier; 70. tt ũ man grant the | 


was at the firſmaze arbitrary. And therefoze is not like the cate of Davenport. 
Co. lib. 8. 144. where the woꝛds there are no moze then the 1 aw ſpake, and 


therefo29 were void. But it would have beene other wile . ik the cafe had b:ene 
thus. Af the Uicarage fall vols whileſt:the: Parſonage wall rematne in his 
hand aw-alieriey ; andthe like J ſay of 6 Edw. 3. 54; fn the cafe of Thurſton de 


A lecond reaſon fs, that the compoſition is on both ſides executed, fixed, an» 
ſtated, ſo that though the Parſon cannot enjoy his Aodus Decimandi, pet he 
cannot reſozt-to the tithes in kinne , the rather as this caſe is, where a part, 
that is to ſay, t wo ſbillings, is Till due and payable, lo as it fs not fallen into a 
rr FRE „„ 
.** Whoreinfirft to remove that, that bleareth the eyes, which ts, that becauſe 
p tithe is ſuppoſed to be given o2igtnallp fo2 this recompence of money and vent- 
ſon, and therefoze if the recompence be vetained, the tithe muſt revive, And it ts 
-cdmpared to annuities granted Pro conſilio impendendo, that fo defanit.of coun- 
ſel the annutty cealeth. And ſo of ſome other caſes which. have bine put, 
"whereof J will make mention in particular > & therefo2e A mulf begin with the 
conſideration of the nature and operation of a grant of one thing foz another, 


_*  Whereupon.J-lay this ground, That regularly this wozd (Pro):02 fn conſt» E 


deratton voth not tmpozt a condition, oꝛ make the grant vefeaſable > though the 
thing taken in lien be either taken awap by the giver wzongkully . 02 by any 
other perſon upon a julk title, ſo as the thing given be whollp loſt. And there- 
foxe if I. S. give W. Acre to I. N. foz B. Acre, and ſo e conver/o-; without the 
woꝛd of exchange, it wil be not defetſable, nap, moꝛe ff they uſe the pꝛoper woꝛd 
of exchange; and that be executed; a mongtul entrp of either party will dy no 
hurt, but a rightful evicton will. But without the pꝛoper woꝛd of exchange, 
though perhaps it were meant 
dekeat. N 3 5 5 
Bat it is true that the woꝛd ( Pro) in ſome caſes hath the fozte of a condition, 
when the thing granted is executoꝛy, and the conſi deration of a grant is a ſer- 
vice o2 ſome other like thing, foz which thers is no remedy but the ſtopping of 
the thing granted, as in the caſe ot᷑ Annuity granted foz counſel, oꝛ fo2 doing the 
office of a Ste ward ot a Court ; oꝛ the ſervice of a Captain, oz keper ofa Foꝛt. 
Ughtreds caſe Co. 7 ud. And tn thoſe caſes the condition ts not pꝛecedent, and 
therekoꝛe needs not to be aberred perkoꝛmed, when the Annuity is vemanved : 
and theſe caſes are within the reaſon of an exchange, where the land given is 
evicted, fo2 here the failer of counſel o2 ſervice is a kino of e vickion ot that that 
ts to be done fo2 the Annuity , in as much as he hath no meanes either to exact 
the counſel oꝛ recompence fo? it, but to ſtop the Antnafty, — . 
And it is to be noted, that this hath ſo far the fozce of a condition, that it be⸗ 
ing dented once, it doth avoid the annuity , not ko that one papment , but foz 
ever, which is to be noted koꝛ uſe. ter in the p2incpal cafe., 5 H.7..10. Jcove, 
nant with I. S. to give him 10 pꝛunds to ſerve me a peate; in his action fo2 his 
money he mult count koꝛ his ſervice done, and lo it feems , though he had.cove- 
nanted e converſo, to ſerve me, toꝛ though in that caſe I might have an action foz 
95 pet it is not as of an eſtate veſted of land of inheritance, as the caſs 
S here, f FP 
In another caſe it woꝛks by condition pꝛecedent, as in all perſonal contracks, 
as J ſel you my hoꝛſe fo2 10 pounds, you thall not take my hoꝛſe except pou, 
pay me 10 pounds, 18 E. 4. 5. & 14 H. 8. 22. ** A dos expeeſipgive-you 
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; 
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bay, 


in the nature of an exchange, it win not < 


Reaſon 2. 
Parol ( pro } 


Calthrops . 
caſe 16 of Eliz. 


D 
Ughtreds caſe 
Co. lib 5. con- 
dition. ſubſeq. 
15 H. 72.1. An- 
nuity granted 
to have a ſew- 
er chrough my 
lands, 9 & 15... 
＋ 45 Eg 8. 
one granted a 
wardſhip for 


good ſervice 


to be done by 
the grãtee for 
certain time, 
he faileth of 
ſervice and lo- 
ſeth che ward- 


— : 0 
plain ſo, and 
put in iflue _ 
without doubt- 
ing whether 
the grant were. 
ſimple or con- 
ditional, yer 
note the ward 
ſhipis not a 
thing executo - 
ry, but the ſer 
vice is a thing 
for which 
there is no 
remedy, 
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dap; and pet in this cafe you map let your hoꝛſe go, and have an action of debt fo2 
volt money, and fb map the Taylor retain the garment till he be patd foz the 
making, vy a tondit ion in lw, FFF 
: Sof J etatn one tFſerveme-'a yeare koz ten pounds, he cannot demand 
the ro pounds, but he muſt a verre he hath ler ved me out the peare. And 22 E. 
1. ff. avowe/ 245. an}Mvow2p was made foz not repatring a Par ke⸗pale fits 
new, the Tenant ank wered that his tenure was to tepatt koz the ols pale. And 
Gatesby 15 E. 4. 4. puts M of a grant to make a new pale fo2:the oi, and hold⸗ 
en in both caſes, that it the vid pala! be with⸗ Holden, he needs nut ta make a new, 
foꝛ here is no rein fo the dlo pate, and perhaps nrither inc ſe of tenure noz 
cf grant ; in th's caſe the detatfiag ot the old pale will diſcharge mode then foz 
that one time, koꝛ in that caſe the old ts alowed towards, oꝛ forthe bew pale per 
vices , not ſo in the annuity granted pro conſilio, which is totally foꝛ counſel, and 
—fttzherekaze will ertinguiſh wholly, Anz the rate 9 E. 4. fol. 2074 1 E. 4. fol. 4. ts 
flu imthis point: kor there was a compoſition between the Abbot. of Semprintz⸗- 
bam and che offer oi Burton-Lazer, whereupon the Paſter granted that the 
Abbot ſhud have terrain tythes without contravigton ; and the Ahhot granted 
him koꝛty ſhillings a pear out of the houſe fo2 the ſame, And the opinion was, 
It is true chr That thou thewpaſter take awap the tythes, pet fhe Abbot mut pep the tents, 
an appropria- fo both parts are execnted, and either party hathreomeby fothe:Nongful ve« 
3 =p „ tatnenge But Needham fue that: it tha rent had tan granted g derimis hu. 
7 AG 3 bends ub gut catunmin', it would have bene vtherwiſe perhaps. Grayes caſe, 
me lentable; C Hb. Id fol. Jb. tt th this, At n¹ẽjQxßtad a common; in my:groun time 
ter that was - oft bf unde, and Rath paid me foꝛ tt gens and egs, pet this ts not inttre, that 
\>raval fill he need veclars of both parts, becauſe tt is no condition, and conſequently, 
vi5le k uus fhounh he retute to pay the egs, yet he ſueuld hum the Tommog. But if it were 
LED conditiarial , as in the 'caſe of Potwater there paying, oz to pap, becauſe in 
this, F. N. br. f. * cafe thete is no remedy as in the loꝛmer by diſttelle, will be taken conditt⸗ 
25. & Grin- Onal pr. | . e LI Ag 0 evo 
50:4 caſe, Plo. Anvther reaſon that the tythe in kind cannot be rofi02ed is, becauſe the tithe 
comm.  - tn ktavtsacually diſcharped and extinct, foz now that which ol common-right 
ſhould have been the tpthe, is made of the ſame mature. with all the reſt of the 


EY 


Fruits lap kes ſo as ff the owner Gould: through inne auc ot his cafe (ct eut 


. tenth, pet tf the Parſon ſhould take it, the.owner mtght b2zing-anacten of 
be eaſe 38 treſpeMle as fo2 any other part ot the fruits: and if the Parſon ſue fo? tythes in 
pho) Rinde, tte owner wal 'hate a P2ohidition koz vzawte g his tap fre ad aliud 
. Ä 5 5 F 

way => Oacheotder ſive, thatthat was giben in lieu ot tythe is become part of the 
ai of wool tnheritante ot the Paxſon. and pirt ot his ſpiritual f fo whtch he ſhall have 
aud lamb doth remedy in the Eccleſiaſtical Court. Ss in the caſe of the Biſhop of Wincheſter, 
charge the Co. lib. 2.4045, where tis land of the Biſhop being diſc tar ged of tythes, was diſ⸗ 
dan ade charge; im the hands & lg. Farmers as mer lap fer, and the Biſhop tould not 
tay, - demanotythe of hts Katmers, too there is no tythe fv2 all his lay fie, 
And Coelfsthecaſe otPigor andtfe ne there, where it is preſcribed, that th2 


| Lo2dofa Pannoꝛ yaa uſed ta pay time out cf mind a penſton to the Parfon fo 
 tythes of his Pannoꝛ and tenements, an) had the tythes of it ko i:, and he ſaes 
fo2 thoſe tpthes in the ſpirnual Court; fo2 it was in ſtead of the true and ſpirts 
tual ipthe:,tyougi in it p land, otherwiſe here where it is diſcharged, 
And 8 E. 4. 17. F. N. B. 41. G. & 43 K. a Prohibition upon pꝛeſertption upon 
diſcharge ol tytht s foꝛ land give n to the Parſon, and if the Parſon e lien the 
land withTotiiſent ot Patron a i D:dina: p, oꝛ luffcr a recovery wierem aid is 
pꝛi pe3of them, as Fiz: N. 48. b. is. J ati of opinion, th t as his ſucteſtoꝛ can 
have no Juri utrum, ld he cannot reſozt to his ty:be. 
And the Rg. fo. 38. upon diſc2srge ol tythe by Parſon. Patron, and Oedine 
p, loꝛ land giden uutd theÞ irfon any gts SucceAo2s, runs thus, Et quia diſ- 
bu ſſio hu uſiodli domatianiꝶ E conceſſions d- laico feodo in curia noſtra & alibi tra- 


art delex, vill prubibimui; Mc. e placitum uliqn od laicum frodum t ang ens, Cc. 


Alſo 
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venilon acco2ding to the Modus Deci thi 
repleniſhed at any time, and therefoze, there can be no extinguiſhment of the 
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Com per yore 
Andremes. { 


— 


the Parſon, Patron, and Oꝛdinary, which ha ve abſolute power, 02 wers evt- 
ted, vet the viſcharge maſt ſtanp fo: the reaſons befoze mentioned. And becauſe 


there is nothing in the p2eſcrip: ton that info2ceth a condition, but ratber onely 


4 conſideration, which ts the meer difference whereupon Grayes cafe , Coke lib. 


F. fol. 78. fands. Now there is nothing in this caſe that can info:ce an abſo- 


iute dfColutfon of the compoſition, Fo2 as it is ſaid, there is nothing to let, but 
the Parke > 9? ground may anſiver tythe heroafter, And to ſap that tuthe in 
kinde map bs required in the mean time is abſurd, bath becauſe as J obſerve) 
fk it be a condition, it mult deſtroy the whole eſtate; and alſo becauſe there can: 


not be an inherit inte in Modus Decimandi, and at the ſame time tythe in ktave 
contra modum Decimandi. And if it be a reaſon ſufficient. tn this caſe to demand 


tythes in Kinde, becauſe the Modus is detrauded. by the ſame reaſon every wil. 


. fall venial bf a 444»: will give the like advantage, whereas though it be al⸗ 


wayes laid in the P2ohibition, that the Modes is tendꝛed, yet that is never tra⸗ 


- verſed, but onely the p2eſcriptton it ſeife de nod, becauſe that the dental noth 


not alter the right, but yon may and muſt ſue foz it as in other wzongs,. .. 
And though foz the time that there are no Der in the Parke, there can be no 
Modus Decim audi, pet the Parke may be reſtozed and 


Modus, and both tythes cannot ſtand together, the Modus Decimandi of the in: 


© herſtance, as being extina, and the tythe in kinde as ft were hac vice. 


Che latt great queſtion is, Whether the Uicar in this caſe can havear pre: 
medy fo2 the lefle he luſtains, in that he Hath not the choulders, noz cannot have 


have tecompence f02 that which is not. 


 thenffverauſetherearenone, Wherein the doubt.confifts in this, how he can 


* . 


4 anſwer, that whereſoever J ſuffer an injury jones with a lofſe, the law 


Gall give me a remedy and recompence accoꝛding to my certain 0Yuncertaine 


loſſe, yea; i ſometime where the thing is not in being, bat utterly extinguiched. 


Ik the caſe here were, that he would have yearly two Deer out. of p ſame, parke, 


the viſparking would not hurt, foz.he ſhould have the value ever, and ſa likewile 


where he ſets ndt out his tythes . roꝛ paps r ot the Modus, loꝛ nummus eſt „los As 
tt is the lit meaſare ol all thitigs , foz no man ever doabted that the non ⸗ p 5 


ment ol y Modus reſto2ed the tythe in kind, though it be abeage» of fozm that he 
was reavy, And therefoze if a man hape common of Eſtovers in my woods, ſo 
many loads by the year certain, oꝝ elſe uncertain, as much as he ſhall ſpend in 
fires and in repairs ol his houſe ; if J ſtub up this wood, fo as there neither is 
noꝛ will be any wood again, yet he all have an ali ze from year to year of his 
tommon of Covers, whereof theleconſequenis{.llow; Firft, that the inyert: 
tance of the common of Eſtoveꝛs doth remain, notwithſtanding that there are 
no Eftovers, fo2 elle he could not have an afize : wherein he muſt declare of his 
inheritance 02 free hold at leaſt by grant, oz by p2eſcription. ext he ſh al re. 
tover a ſeiſin of thoſe Eſtorers which are not in being, whereof ve is ſuppoſed to 
be diſſeiſed, and alſo damages; not accoꝛding to that that it now vtelos, bat ac- 
toꝛding to that value that it peelded communibus annis, though it were .uncer: 
tain, Do in Maryes caſe, Coke lib. 9. fol. 11 1. If any man kd in à common 
w2onafully, every commoner may have an action «cf the caſe againſt im, and by 
the ſame reaſon, if the A oꝛd of the ſoile plough it up, oꝛ make a water of it, erery 
tre older map hate an aſſize, and every coppholder an action of the cale, and 


pet at this time there was no p2ofit of common at all, and the poſſthility ofreſto- 


ring of it leſle then is in this caſe, and therefo2e there can be no revicing the v. 


% . 


ry tythe which muſt be fo2 the inheritance oz not at all, e pe FARES 
* Touching the uncertainty : Ik a man grant an Avvowſon with warranty, 
and the Tenant in a wꝛit of right of Advowſon vouch, he ſhall have (if he loſe) 
retompence in value in land, oz other certain pꝛoſit, and pet the Avvowſon it 
telle is utterly of an uncertain value. 


So of a liberty bone & caralle felmum, 
"O> ” 1 


P Alfo the wait counts as well the grant of the land as the grant of tithes ,. lay 
ke. In all theſe caſes, if the thing given were aliened, which cannat be without 


*The laſt 
grcat queſk, ' 
Remedy an 
law for a 
thing not x 
ſe, much 
mio: re aſona- 
ble tot have 
damage for it, 
then the thing 
it ſelf ac judg- 
ed as in the aſ- 
ſiſe of eſſovers . 
There the in- 
cetta inty tige- 
cher wiihihe 
null:ry of the 
thing payable. 
muſt make the 
d:fterence, 
which alſo is 
nothing. 

Fitz. Na. Br. 
38. I. As there 
is no tenant in 
taile without 
poſſibility of $ 
iſſue, as long as 
the perions * 
tive be they 
never ſo old, 
ſo as long as 
there is ſoyles. 
there is poſli- 
bility of wood, 
much mote 
here. poſhibili- 
ty of Dew. \ 
An advouſon: 
deſceded may. 
be put in value 
for land reco- 
vered upon 
warranty 9 H. 
6. 56. 
And for an 
Advowſon re- 
covered in a : 
writ of rigkt of 


advowſon up- 


On voucher, N 
one may ha ve 
lan diuyatue 
for recompẽce. 
3. E. z. F. Rec. in 
value 9. 8 E. 2. 
Rec. in va- 
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time out of minde the jut tenth of the wool and Lamb, but a life p3e 


Coufield, Intepatcel viel am antiqui parci, any that the 
dk the kame. 140 acres habe uled to pip. anto the Mica oke 
pearly, and ons ſhoulver of every third Der kitied within the Parke in ſatisfas 

ttion ok al tythe payable fo} the 140 acres. OY Be e 


— 


—— 1 
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& c. which may be valued by an eſtimate Communib us annis ; it I let my bona & : 
catalla 02 p2ofits of Court rend2ing rent, it is no pled in debt foꝛ my rent, that 


he had no p2efits that year ; but if the Leſſo2 diſcharge oz releaſe all, otherwiſe 
it may be; but here ts no perpetual dilcharge. | 
But the very caſe ſ&@ms to be P. 18 Eliz. Dier 349. where the caſe is, that the 


' Pannoz of Ellington, whereof an Abbot was ſeitebd at the time of the viſolutt- 


on Iying within the Pri} of Pykerke, and uſed to pay onely tythe wol and 
Lamb time out of minde and now the land being uſed to meadow, and tillage, 
the Parſon demands the tenth of hay and cozn, ary by the opinions of the Jit- 
ſtites and Clerkes of the Kings Bench, P2ohfbfffons be uſual in ſuch tales 
by fo2ce of the woꝛd [diſcharged ] in the Stat. 31 H. 8. Fo2 Modus decimanas 
diſchargeth all other manner of tithings, quod nota ko; the uſe befoze , that 
where th; re is a Modus decimandi, the tythe in kinde fs utterly extine and dil⸗ 
charged ; and note / that ik a man have a manner ok tything of land ariſing upon 
the ground, and he türn hes ground to another ute, it ſhall neither fall to a vn 
decimation, noꝛ to a reſtitution of the tythe in kinde, but to an allowance by 
eſtimate of the oꝛdinary pꝛoſit that the toꝛm of tything was wont to.p&ld, But 
2aere, whether that caſe hall not be holpen by fo:ce of the Stature 3 1 H. 8. by 
which alſo unity of poſſeſſion is holden a diſcharge de payment of tythe , though 


no diſcharge in right. And althongh it maybe 15 45 that w 3 _ = land 
id other: but it was indeed 


lay al wap to wool and Lamb, co as there could be no other: bu 
the tythe in kinde, and lo not pꝛelcriptible; yet when the p2eſeription is beyond 
memo2y, it me well ſtand that it was ſo, when the land was imploped to tozn, 
koꝛ the contrary appears not. And again , ff the öwners had not ules to pay 

tion 
ſo as it were trulp a Modus decimandi, of a fpecial tommodity, if the 17 d, de 
turned to other ule : as of grain oꝛ ot hay , the fozme vf tything cannot change, 


except vou wil lap, that he hall pap futh'a nate of the traits ftnow 


ptelds, as if div of the other; ſo the Modus ſhontd be f. the p2opoztion, not in 


the kind of pꝛoſit; pet that win not ſerve as the caſe may be : as it there be ſuch 


a pzopo2tionof Lamb, 02 ſo mach in money ko2 them at the pteaſtire of the 


Tenant. And note that the Statute ; 1 H. 8, was nectfary.in that cate, be⸗ 
cauſe the diſſolution elſe would have ceaſed the pꝛipileuge; whereas in this caſe 
there is no cauſe of cefler, becanſe it vepenvefhnot upon any thing that ceaſeth, 
But it ſ ms, that had not the Statute obdifolation pꝛovided fox the continu⸗ 


ante of the pꝛiviledge of Abbeys, they had all dyed 5 to then it ſeems that the ve⸗ 


ry tythe had revited / Q r%ie. 


* 


It bath bn ſaid, that the pzeſcriptton of the 2fedus decimandits pt wel 


laid, becauſe the Parke conterning which thep2eſcriptcon ſhould be, ts net lats 


to be by pzeſcription, bat oielp laid to be amiquus parens, 
Whereunto A anſwer two wayes: © 


_ Fir that the p2eſeription is laid not in the Parke, but men 140 atres in 
Leue tand Farmers 
Sowfield two 


fillings 


* 
W 
7 
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Againe, the liberty 6f Parke is not in queſtion, put afo2rhe of tything con: 
tetning the Parke, and oꝛe no cauſe to lay the pzefcription in the Parke, 


according tothe rule in the Biſhop of Salisburies cafe, Co. lib, 10. fol, 59. where 
one claims the office ofa Survey; by grant from the. pzeveceſſoz Biſhop with 


a kee, and avers, that the ſame was Aut iquum officium, and it was held nough', 
becauſe he claimed the office it ſelte by pꝛelcription; ſs here, if he were implead⸗ 
ed in a Quo warranto, foꝛ the Park it felf, it chan be no plea, to fay that it was 


_ <Hntiqura;purens, but there he muſt plead a pꝛeſcription foꝛ the Park: but where 
©  Avotherthing is claimed as inttdent to the lame, other wile it is, as. where a 
_ Keeper ciAmes p2oit of-a-Parke by pꝛetcttption hie alleageth not a pꝛelcrip⸗ 


tion 
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tion in the Parke, but Antiquut parcui genptall 6 E. 6. Dier pr, + 
- © But if the diſparking be a point material, it ts utterly tnlafficiently pleaded: 
„kor it ts a wozd vulgar , and even fn vulgar ſenſe ghcertain ; faq, common 
' ſprh takes a ground difpatked, when orfely the Pier are taken away, though 
* the pale fand, and the liberty'of the Park be found. But it is Ward utter} 
unknown tothe Law, ans therefoze can beare ns iſſge without nt3;e:certain; 
© ty;and'the particulars of diſparking, are onely that the Deer were utterly de⸗ 
ffroyed, and the ground turned to arable and paſture, ſo the pale map ſtaud and 
\ the liberty perfect, and fo may be reſto2ev th -»regroat anp time, fAidther grote 
"fault is, that he kat the uifparking to be by the occupiers and pol Hos, and not 


by kde owners. 
Een , va  " 
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5 IN caſe of Quare Imped. brought by Sir Marmiduke Wivel, this wis the poent. 3 
7 Jem in tafle of an.Advowſon, and his ſoa and heire joyned in a gra nt of ind bj p as 
the next avoidance, T2nant in tatle died, 4d it was adjudged, that the grant joyned ns 
Was uſterly void againck the ſon and heire that japned in the grant, becagſe ve rant of gu A- 
' Yab/nvthirix in the Asvobton, netther in poſſefſion oz right, noz in agual yorti- votdance. 
_btlty at the time of the grant, 'Yoreupon 4 wit of err92 was brought, but the 


"theerro! was afſigiedontly in n viſcontinuance , to; the judgemeat was given Error 
JJC N 
Hay verſus Dustin, Paſc. 13 Fac, „ 


: Han Attoꝛney Monght an agton upon the cale Nan, one Dicktin | and Irnuendo. 
= **5"08c>#r2d/5 that whereas ons White has mave him x Bil of forty pounds bebt 
19 und had ſealed and delivered the fame, the Metendant fpake- theſe flanoerons Action of the 


words of him; that he had ſhewed him a Bill of fozty pounds ( meaning that 124 ele 


ſeale, 


Bll ) unſealed, and after hewen tt him ſealed, And that he had foꝛged the lata 
ſeal to the ſaid writing, the defendant by inducement of other woꝛds traverſe 
theſe woꝛds. And it wis kound fo2 the Plafntiff, and yet Judgement was given 
againlt him, foz the Ianuendo was of no iſe, fotſince the woꝛds were onely a 
watting, which is utterly untertain, an Innuendo will not change the matter 
ok the wo2vs , ko2 that is to make the woꝛds otherwiſe then theÞ were by an 


 Tunnenado, © 


Out of the Court of Wards came this Cafe, © — 1 Cheguer, 5 
Eu wrs ny ; „ —_ e ChE a CC * 3 x | | . V 
Td Sir William Fleetwoods, and Sir Roger Aftons Caſe. 


Þ QT William Fleetwood, late Receiver there, being indebted to the King fo2 The k. takes 
Ocrrerages of his receits, and: being ſeifed in f& of the Wanhozvf:Granford lands of his 
'  Saint-] ohn, and Cranford le Mote in Mid. did convey the ſame fo Sit Roger debtor, & puts 
þ Alion in ter and he conveyen it tothe King, hisheires anpfacceſods, any pie, * 2") again, 
5 lently tok it again from the Bing ta him and his beirs, Reddends. dnruatin pro = ** . 
 Manerio de Cranford Saint- John 34 ſhillings, & pro Cranford .le Mote 205. pro mm 
omnibus aliis redditibus ſervitiis, exactionibus & dem andis quibsſcarigue. And 
after Hir William Fleetwocd becangp farther indebted upon his account. to the 
King. The queſtion hereupon made by Paſter Attomep of the Wards was; 
| Whether the ſaid Panno2s wereextendible, and lyable to anꝝ ot the debt atoze⸗ 
; laid. Py Lozd Coke & A were of clear opinton, that they were not chargeable ; 
x fo2 the land it ſelfe, was never chargeable fo it ſelfe but in reſpect of the perſon 
which was debtoꝛ , as in the caſe of a Statue, So us when the Ring takes the 
land, the debt is not thereby diſcharged, but may be recoveredagainft the debto⸗ 
bimmſelfe, but the land it ſelfe in the Rings hand is not chargeable, And then 
when the King conveys the land over, he cannot againſt bis own convey; 
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charge his land, although the debt be of ſuch a nature that it gives no right in 
the land, and therefo2e a releaſe made by the King to the Tenant of the land of 
all rights and titles doth not diſcharge tt. Yet agatnſt his own con vepance 
(the) connſce of a Dtatate in ſuch a caſe, cannot require contribution, which ts 
p reaſon of the bokes, that all other lands in the hands ol other Feoffes , are by 
that occaſion diſcharged , thꝛugh ſuch as be in the hands of the debto2 himſelfe 
are ſtill chargeable, and we made no regard of the reddend⸗ here, as of no ule in 
this caſe, TENT 
But ( my Lo2y Chief Baron] made a doubt of * in reſpec ( as he ſafo ) 
That he tok the ute of the Exchequer to be otherwtſe , except the Kings Paten⸗ 
ter had the oꝛdinar p clauſe of covenant and grant to be dilcharged of all duties, 
debts andemands. | 6 4 
And therefo2e we all agred , that our opinion in this caſe ſhould be made np 7. 
in the decree fo? the diſcharge of this land, without pꝛejudice to the uſe of the 5 
_ Exchequer koꝛ the Kings debt there, | 


The Kings '] Þe Attoꝛney of the Wards asked another queſtion by wo2d of mouth, which 

Ward knight- . © was: If the King Knights his Ward within age after the death of his Fac 

ed. ther, whether thereby he loſt the wardſhip of the land, ſo as thereby the Marr 
may pꝛeſently require ltvery though he be within age. | Cath 

And we were of opinion, that though the value of the marriage remain due, 

not withſtanding ſach Knighting, becauſe the ſaid marriage was veſted in the 

King befoze ; as it was reſol ved in Drewries caſe ; yet the reaſon of that caſe 

win guide this: foz by the making him a Knight, the King allows him to be of 

full age, and ſo ko the time palt the p2ofits are well received; bat from thence: 

koꝛth the wardſhip is to ceaſe, and ſo conſequently the-p2ofits , and he to ſue his 


tvety p2eſently, 
_—— The Earle of Clanrichard, & uror verſus 
eſſoine. | Robert Viſcount Liſle. 


He Earle of Clanrickard and his Wife , bꝛought a Formedo» in Reverter a- 
_gainff Robert Uiſcount Lifle, ur ſ#pr a, wherein he was eſfofned after the 
For the day of view, and then pleaded in abatement of the w2it «: ſupra, which wis adjudged 
appearance m3 A. ſupra, and then vouched two, whereof one was firſt elloined, and then the 
for youches. ther with an Idem dies always to the demandant, tenant and vouche, Anynow 
Ouindena Paſc, which Was the laſt dap of the efloin; both the vouches appeared, 
and at the ſame day my Loꝛd Liſle Tenant, caft an efſoine both fo2 himlſelfe 
and his Attourney. And it was excepted unto, that this eſſoine lap not accoz- = 
ding unto the bok 3 Hl. 7. 13. which being ſpoken to at the barre twice o2 thiuice, _ 
was at laſt ſpoken'to by the Court, and agreed ana voce dy my ſelfe ] [Winch] 125 
Land Nichols ] that the eſſoine did lye. Foz firll there is no Statute that takes 
away the eſſoine in this caſe, ſo then it is to be judged by reaſon; bo ks, and p2e- 
dents of Court. 5 . | 
Pow, fo books, that of 22 H. 6. is direcly the pzincipal caſe, and the effofre 
excepted unto there, as it is here, and it wag allowed cleerly by the Court with 
this reaſon. That the Tenant may ſay: that the vouchee is not the ſame perfon, 
and may hare divers other pleas againſt the veache: And 5 E. 2. efotng gy, 
is the like; where the fir vouchee was effofned after an efſoine of his vouchee. ” 
And 13 E. 3. eſſoine 6. " apc Om | 
Pop the pꝛeſidents are clear and tommon to the ſame purpoſe > and a roll of 
that bake 22 H. 6. which is the very caſe was, found accoꝛding to the boke 
betwe&ne Crulle and Manſell, Mich. 22 H. 6. in the eſſoine ron. And ſo Hull, 24 
H. 6. between Belgrave and Harding, and vivers others; but the boke of 3 H. 7. 
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wie not Werren dp a any roll, * 7 tau ae acer, et I 
Now the reaſon of the kale is this; that toon th kenant hay un vteine bel 
fore, that was in another reſpec , that iStdſay, deren bim And ehe 8ther De: 
mandants: : but now he was in another er and begt# bf ple between him and 
the vouchck, who being not pet entred into the warranty mighr (A detbze ) eli 
ther himſelf vouch o the tenant; but fk he were once atnatly dAttes into th 
warranty, then he could de no moze eMined, noz ths tenant, wis hid Raw von 
with the douche, and was allo out ob pending agäinkt the demandünts, becauſe 
bis plea was put into the mouth of the vouche, T3 5 
And therkt oe the bol 29 E. 3. 481 Simkin Simoiis cafot ts reſolves; what the 
vouche and tenant infap\have either of them one Etzint eren into 
the warranty. But now though the efſ6the be wikinted in reſpeck of the plexs 
that nay xriſe bet wen the vouche and teitant as bath ben [al J pet 
entre b kwern the N demanvänte und not pit wen the't yo d voll; 
che, as the tatb bok is 29 E. 3. 48. * dies is thi to de giben'ts the par 
ties not elolged, And ge e effine here were caftboth ko ſtare ant 
Attourney per t was gad enongh! ay «ol . 1 ge lo the sn. 

"Ho the 34 was #dfldged and a bhete don „And 1940s he möſt 
e tserro:t6bgity the vi Hb hen Wit e 601 be nate, an tot 
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IX thers f63 bzeaking ves Elte at Bran Fon 5 Webijidant up⸗ 
um ihe new. edt veer Hof ot > 9555 ary fours a'ſyottal 
-berdic thus + that Barnſſ y the defendant is letter 18 latibin *tidh:, and 
held the ſirtte k the Panno? bf Bromſgrove: "whth t nie areal; am that 
Cox recovered againſt him 45 pomivetnth# Comm „and tobe ont an 
Elegit, bp'fozce whereof the Sheriffe velivered hin aſſt 7 on and he 
entred, upon whom Barnſly 3 and the reſt entred. wee Cox bid dal 
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on of treſpaſſe, & / &c. Ms - 2 
So the whole queſtion Was: whether the lands in anttent demo tip 
Utrered in execution by the Sheriffe-bp fo2co of an Elegit gut r. a 
Court. And tt was adjudged by the Court [ Warberron Keble abfert "tour 
ſicknelke this terme] thut the execution was welt done. Bee it wits grid, 
 Firff, that no fre hold holven in antient demelne told be recove ot 
Court of the King. _- 
| | Decondly, that though the fre- bolt were not to be recovered by the altion vet 
tf the paſſeſſton was to be recovered by the gdion bzought in the Kings Court, 
anctent demplne is a god plex; and that 18 Aldens cafy Cd. lib.5; thon ngh ta 
jectione firme be baoughtby the leiter againt- the leſo2, and . 46 E.3.fol Ito "watt 
of ward lyeth not in the Kings Court, non a writ of wake, thongh Kbe vf a teafe 
fo2 years, 7 & 8 H. 6. 1 
: Thirdly, ſome actions lye-not at the Common law, "thou gh they twuchr h 
poſſeſſfon, fo2 the pꝛelumptton that they wo uld bzing the title of the tre 
queftfort, becauſe ttey commonly do ſo; asa Replevingny an action e Face 
of profits of lands, 40 E.3.40. 46 E. 3. 1. 21 E. 4. Fitz. amtſent bem! it & 
treſpaſſe vi & arms, 02 upon the Stat. 5 R. z. though the fre: bold eiStivebItt, 
pet ancient demeſae is no plea, 46 E. 2 1. & 2 H.7.17. the cauſe is, as one books 
te pes, that the iſſue is upon the wꝛong. And the other book ſaith, , Court of an- 
cient demelne hath no juriſafcion, 
Another point conſiderable is this; 5 
That ifa new ation be given by Statute which lpeth in the Kings Court; 

and Will not lye in anctent demelne, pet if that anton medvle directly with the 
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Trefj paſſe, 


Co, B. Wi- . 


gorn. Hill. 10. 
Jac, Rot. 2541. 
Ancient de- 
mean barres 
not execution 
by Elegit. 


poſſeſſfon, vou ſhall rather loſe pour action then have it in the Kings Court, to 


the pꝛejudice of the pꝛiviledge of ancient demelne. And that is the cale 4 tn 
ation 
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Cox: ve 1 
© Barnſly. $ 
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action of waſte, 7 H.6.-351&8,H.6. 34. But the reaſon is given in boks , that 
the tenant; #n-anciont-vemefae ond not be ſubject to ſtatute laws, becauſe 
they do not-contribute to tes of Knights of Parliament, and ſo may ſem to have 
no voice there: J hold that conceit vatne , fo2 that is but an eaſe granted them 
in tavouwagt⸗thotx labours of the earth, as many otherg ove fredome from ſer; 
Hing in Jurisg, Pontage, Purage, and many luch, and E ' 


lains of Lozngof Parliament are fre: from contributton to the fees of Knights, 


ag well as they, and we ſee that they are ſabjec to all other ſtatutes nat concer- 
ning their free-hold as well as others. A TE OPTI 


* 


Againr adlons at Common la wupon which no remedy could he had in anci⸗ 
ent vemeſys , do lye in the Kings Gourt though thep ſtirre the poſſeſſion, as 
Qaare Im d, 7 H. 6.3 5. hecauſe they cannot wꝛite to the Biſhep, whereok the 
reaſon i becauſe the Common law being as ancient as their pꝛibiledge is, may 
not indurg chat by pꝛetence of pꝛiviledges there be a katler of oztgjnal right, as 
that cafe is, But of new rights oꝛ remedies bꝛought in by ſtatutes (which are 


not pzeſumey to intend-their-p2ejuvice ) it is otherwiſe, 


Now ta thecaſe in.queſtion, Though it be true that the poſſeſſion cf la 
ancient demelne be gained by the. Pheriffes ac.following upon award of the 
Kings Counts, yet theland it ſelfe was never put in. plea virecly in the Kings 
Court, « therefoze viffers rom all other caſes befoze mentioned, and therefoze 
touching that there is 2 E. 2. Fita. execution 118 expꝛeſſe, that the cogniz# of a 
ſtatute having taken land in worum f gen in execution, had an allize of it in 
the Kings Court, and had judgement, And 7 H. 7. 10. it is admitted that ſuch 
an execution is good, {p3otber wile tha diſputation were vaine to preſerve tt a- 
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the pollettlon cf land fn 
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_. + Sainl therecovery-hanbpcovin againlt the kr. holder. And Allens caſe igof 
' -- .againll the heite inthe Kings Court. 


£ 


14. it ia rulg>., that upon an acton of debt bꝛonght 
. ok his anceſtoz, lands in anct- 
ent demieln hereende ; Wal be lpable.to the execution. Agatnſt which books 
there ig onelp 8 E. 2. Fitz. execution.136,exp2eſip, and 15 E. 3. Fitz. executiou 62. 


wöhien ig fleight; fgz;2 Allize 45, ts no other but that an Allize yes not foz 


him that hath luch an gxecytion in the Kings Court, Whercupon the Repozter 
inferrs his fingle opinion that therefoze execution cannot be of ſuch lands, which 
is no conſequent, foz a man m:y-take a leaſe of ſach lands though he cannot 
bavean/eQ:0ve firme pt them, And the Chief Juſtice ſaid, he was of opinfon, 


that though an Allize in this caſe could not lye in the Kings Court fo; him that 


Hath ſuch anexecution, pet he may have an Aſtizeta the Ceurt of the Panoz by 
wit of right slole and pꝛoteſtation to ſue it in the nature of an Allize, though 

the Aﬀize in this caſe be given by. atute like to the caſe 14H, 4. 20. where 
Hanktord is of opinton, that if a man have cogntzance of pleas, it ſhall not ſerve 

him ſoz a yew aclon.created atterwaras by a ſtatute : but it an old acioa be af- 
terwards gipen by ffdtute, in a new caſe it will ſerve, and ſo here. And the 

Chief Juſtice furth-r.ſatd, foꝛ another reaſon he held this tale cler, that fnce 
the jy2gment was goo, that Cox ſhould recover the debt, and that the Elegit did 
warrant the extending and delivering halfe his land, and the ancient demelne is 
his land, as well as other, ſo as he had war rant to deliver it: and is not to dif: 


pute What is lpable, and what not; neither is the Sheriffe, noꝛ he thit receives 
bjec to an ad ion of treſpaſſe, as if it were a vullitie in the act, but per⸗ 


tt of htm lubſec to an a. ſpa 
hapo lt were relievabe, the way to relieve it were by Audita Querela, becauſe 


there was no time to plead tt befoze, - 
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god enough, eſpectally if it were added as.executo?, as here it is. And inte p 
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Keble verſ.) Nichols verſ. N 49 
Osbaſton. F  Grunnion, | | 

william Keble Executor of Robert Keble PDPiebt. 
againſt Oxbaſtoz, „ 


Illiam Keble executor of Robert Keble bꝛought an adfon of debt upon a London. 

VV Bill obligato p FE I 3 pounds 13 ſhih iy gs 4 pence, againſt Francis'Oſ- Waller. 
baſton executoꝛ of th? Weltament of another William Keble, The defendant: ad: Trin. 12 J 125 
£3 thit the ſafy William Keble the ſuppoſed teftato3 dped intelfate, and that orig in | © 
befoze this wiit purchaſed, the adminiſt ration of his goods was committed to dis junctive. 
one Edward Kerle who admfafftred and til doth. The plaintife replieth, : 

that William Keble dyed inteſtate, and that after:his death, and befo2e the ad⸗ 

miniſkrat fon afo2eſaid granted, divers goads of his (and names them particu⸗ 

larly ) to the value of this debt, came to the hands of this defendant, which 

goods the defendan t as executoz to the ſatd Keble Adminiſtravit ſeu aliter ad 

#ſum. ſuum proprium diſpoſuit & convertit, & hoc, Cc. Whereupon iſſue was 

taken and found it againſt the defendant in the dis jung ive as afozeſaid; and it 

was adjudcedfoz the plaintlfe, toꝛ the point in iNae is directly found, and lo it is 

within the ſtatute of Jeofatles, and the ie alſo is not impꝛoper, fo2 though the 

veryid be true ik either he did adminiſter, 02 otherwiſe convert it to his uſe, vet 

both mult be as executo2, foyſo ts the pleading and the vecdic,. and then it is 

but the ſame thing ſpoken two wayes,one acco2ving to the-pzoper ſtile of Law, 

the other atcoꝛding to common ſpeech ; and therefo2e.#filne han been taken. 

only that he had converted the gods to his own aſe, perhaps ft wouldhave been 


0 N. 


5 OY Ren Excunornby 
there was an execution in w2ong befoze the adminiſtration eranfy* the wrong and 


plaintite had cauſe of action veſted in him, which ſhatl not be taken away by then, admivi- 


the adminiCration, granted after though it be beloꝛe the agfon bzought, thera: ſtration 


ther becauſe thoſe goods taken away by w2ong befoze the adminiftration ſhall ken. 


notbagſcts in the hands of the admintſtratoꝛ till they be converted, 02 damages 
foz them. 


ö Nichols verſus Grunnion. „„ 


Thomas Nichols b2cught an action of debt upon an obligation of 40 poands Hill. 3zJzc. 
** éagainſt Joane Grunnion, the condition was, to peꝛtoꝛme an Award to be Rot. 3027. 
„made and delivered in welting. The defendant pleaded that they made no A⸗ 
„ward. The plaintife ſhꝛwed the A ward made De & ſuper præmiſſis in conditine, 
e. in wꝛiting, which was, that the delendant Joane ſhogls depart from the 
© houſe wherein ſhe dwelt, and gther things which appeared not to concexn the 
<« plaintife, and ſhould pay the plaintife th2s pounds ten ſhillings, and allignes 
Ithe b2each in that. The delendant re joyned that the wary\men made no luch 
Award, whereupon ie was taken and found ko; the plaintife,andpet it ass 
adjudged againſt him, becayſe it was an arbitrement but onely on one five, AT 
and ſo void, and none in law acco2ving to / ĩ˙⅛Äo»»ĩjvA i 6 the — 
Foz, though as Baſpooles caſe ſayes, an Award map be made by parts, the onely void 
tupmiüton being by word, and though it be upon bond in the common fozme, 
{02 all cauſes, ſo as the ſame Award, {c, it hill not be extended further then the 
cautes made known to the wardlmaa pet it maſt in that caſe end all tontrover⸗ 
ſtes appearing to the Court, 62 elſe it ſatisfies not the condition of the Mblt- 
gation; whereof it followes that becauſe e ecy controverſte is between two 
parties at the leaſt, it appearcsto the Court the controverſt>. cannot be en⸗ 
ded, ertept it be ended inreſpec of them both, and that may be either expzeſlen 
or implped. Expꝛeſſed, as if an Awird be, that an Obligoz ina ſingle Nbliga- 
tion (hail pay the debt, this is no Award, except it be piovided that he be-diſchare. 
ced becauſe payment is no niſcharge in that caſe ; but if the Award be, thathe 
ſhall pay ten pounds foz treſpaſs;ft is goov,foz ate implyes a diſcharge. - 


any 


Inche verſ. 
Koll. 
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And that is the reaſon of the judgement in Baſpools Caſe, Now here in the 
p2incipal Caſe there is nothing awarded fo2 the Dekendant, and the th2& pounds 
ten ſhillings appointed to be paid is not ſaid fo2 what; ſo it can imply nothing, 
neither can it be holpen by any averment ; fo2 the arbitrament ts condittoned to 
be in wziting, and pet indeed there was no averment that the thꝛe pounds ten 
ſhillings was awarded fo2 any cauſe certain: But if another action were bꝛought 


koꝛ the treſpaſs, no doubt this award may be plead d with an averment. 


There was no judgement in this caſe , fo2 though J was cler, and am cler 


of that opinion, and the reſt concurred, vet there was ſome varying after; and ſo 


it hung, and J think was compouaded, ioz J heard no moꝛe ol it. 


e Inche verſus Roll. 


- Ut of the Court of Wards came this cauſe between the Attourney curia 


Melius Inqui- 
rend. at the 
Common Law 
is but addirio- 
nal to che firſt 
Om: 


Wardorum at the relation of William Inche Committee of William French 
the Kings Ward Plaintiff, and Andrew Roll Defendant, 


Upon a Diem clauſit extremum , after the death of John French, father of the 


Ward „it was found that he held one Peſſaacge and twenty Acres of A and in 


Kittiſham in Cornwal of the fame vefenvant in Knicht Service; and that the ſaiv 
John French did likewiſe hold one Meſſuage and eight Acres of Wand in Wharp- 
ſtone in Cornwall ok the late Musen Elizabeth, as of her Pano2 of Entergen in 
Cornwall by fealty, and thze ſhillings rent per annum, & per que alis ſer vitia 
Jaraiores ignorant. | Fon TED e 
Afterward a Adelivs Inquirend. was awarded upon ſuppoſal, that the Ram 
was holden of the King by Knights Service; upon which Melius [nqgrirend. tt 
wasfound that he held the ſaiv Peflaage and eight Acres of Land in Wharpſton 
of theQueen by Knights Service, The queſtion is, whether the Lands are hol⸗ 
den of the King by Unights Service in Capite 02 not. At was ſatd fo2 the King, 
that an oꝛiginal Dffice found, as this Office is upon the Melius tqurrend. would 
have made a tenure in Chiet. And it was alſoſatd, that Trin. 12 Eliz. Dier. 292. 
it was reſolved; That where an Office was kound that Lands were ald az 
Domina Regina, ſed per que ſervitia uratores ignorant, and thereupon a MelLiue 
Inquirend. was awarded, whereby the Tenure was found to be of a ſubjed. That 


now the it ritt Dffice was void, and the Melius Inquirend. was in the nature of 
_thefirff Wit of Diem clauſit ertremum. | 


But it was now reſolved by [Hobart] and. Tanfield] Coke being abſent, that 
in this caſe, the tenure by Knights Service or the Queen > found by the Melius 
Inqurrend. all be taken to be found of the Mano? of Entergen, whereof the 
reafon ts that the Melius Inquirend. is in his own nature at the Common Law 
but aſupplement-toa defec oꝛ uncertaiaty of a fozmer Dfftce >-and ſo here the 
Tenare being firſt found certainly ok the Quan, as of a Mano and by ſome 


fervice certain, and the uncertaintp only foz ſome other part. when the Aelus 


Inquirend, comes it perfeas that, and ſo both make but one Office , and mult be 


- fopyed together, Now koꝛ the caſe of the 12th of the Nucen, it was nothing to 


the purpoſe; fo2 that is a Melius Inquirend. not at common Law , but grounded 
upon the Statute of 2 E.6. and taking his nature and fo2ce from thence, Tiere⸗ 


oe the reſolution is expꝛeſly, that the Melius Inquirend: there, is as the firſt 


oFice, and abſolute of it ſelf by ſenſe ol that Stetate, which is bat in two Caſes 
menttoned in the Statute, Peng 
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2 verüin 7 viſt. 


Homas Holmes bought an Adlumplit againſt John Tilt, and W that . 
T was polleſled of a heap of woa d conteining ten tonnes, and that Twilt Trin. 112. 
in conſtderation that Holmes would ſell and deltver him one tunne of the laid Jac, Rot. 13 58. 
woad, he would pay him fo} it within x moneths, after the rate that he ould 
ſell the reſt; and ſhewed that he ſold and delivered unto Twiſt the tunne of woad, 
and after ſold unto one Collins the reſidue after the rate of 23 pounds a tunne, 
and the defenvant paid him not the 23 pounds acco2dfng to the pzomife, and 
therenpon judgement was given fo2 the plaintife in the Kings Bench, and 
now upon wꝛit of Exroz in the Exchequer Chamber, the judgement was re- 
verſed, becauſe the plaintife had not alledged that he had given notice to the de- 
kendant of the ſale and p2iceof the reſt, being a thing of his pꝛivate knowledge, Nome, 
and not like the caſe of a Bond to perfo2me the award. And ſome Judges ol 42885 0 be 
the Kings Bench allowed of the — and took no » R 


judgement. 
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Merifields Caſe. 


Dward See fold the Panoz of Buckland fn Kent, being holden in chief. to cin N 
Thomas Merifield and Dorothy his Wife, and to the heires of the ſat 14m, 7 5 
Thomas to the ſame uſe, thon R and Dorouby levied a fine of the ſatv Panoz Wife not ad- 
to A. and B. to the ule of them during their — the remainder to the ule ok vanced 4 
Thomas in tail, the rem, to the uſe of a ranger in tail, Thomas died. It was in 32 H. 83. 
reſolved by L Hobart. and [ Tanfield I that Dorothy was not to ſue ltvery of 

any part of the land, fo2 it was no advancement to her from her husband cf his 


lands within the Statute. = 
Freak & Mabel l xor gala FORE Bin of wad. „„ Co. B. Bevon. 


Brownlow 
Oh Freak and Mabell his Mike, bzought a Fozmedon in Remaind: ragainit . J 4 wa 


1 Edward Binford of 3 Pcſuages, dc. in Altringron, Which Roger Linley did A brief vary - 
give to Elizabeth Coxton, and the hetres of her body, the rem, to John Piſing and ing from the 4 
his hetres, Er qua puſt mortem predictorum Elia. & Johan. Piſing] præfat. Tohanni | Regiſter but 
Freak &. Mabell il. & hered. Robert Piling gen, fratris & hered. Hugonis Piſing edalent. 
gen. fil. & hæredis pred, Johan, Piſing remanere debent per formam donationis pred, | 
, co quod pred, Eliz. 'obiit fine hered, de 74 orpore ſus exeunte, & c. Phe tenant plead: 
ed in Abatement of the wit; that the dem indant ſhould by the fo2me of the 
Regiſter have ſuppoſed that the Peſuages, 4c. pſt mortem pred. Eliz. G- John.“ 
Piſing præfat. Johani Freak & Mabell 4. Conſanguin. & hered. prædict. Joh. 
Piſing remanere debet per formum donationis pred, which concluſion he hath not 
5 made. And it was ſaid, that the wiits of Fozmedon in Remainder to the 
Regiſter fo. 26 244. and 246 were all ſo contluded: And of that opinton was 
Jultice [ Warburton but | my lelfe] and | Winch] and [ Nichols] held the 
wit good enough} in as much as it appeares to the Court, by the pedigree as 
it is ſet dobon, that the is and needs mult be Coſen, and heite uuto John Piſing, 
lo as it is bat palma pro pu gno, the ſame thing mote largely ſpoken, and the - 
fozme of the Regiffer may bear ſuch an Alteration, and therefoze 5 E. 3. 35 | 
& 7 E. 3. 47, 48, cited in the Regiſter, 15 
5 Fo2medoa in rem. upon an eſtate taile, limited to p. and K. the rem. to F. 
# in fee, & que poſt mortem P. and K. to T. Donand here of F. oucht to remain; 
1 And the Wit was adjudged god without laping expꝛelly the death of F. though 
it were urged, that the koꝛme of the Regiſter was ſo, becauſe the laying of T. to 
be heire of F. doth impozt as much, . 
And 11 H, 6. 20. in Fozmedon in veſcender the deminvant made himfelfe - 


4 heirs unto voerp one that had been inheritable to the Ws though by the 
4 3 B 2 : e, 


hetre fo all that was ſefſed, but he muff not fatle to make himſelfe hetre to all 
that were ſeiſed. And 2. H 6. 11. an Action cf waſte was bought, and the wait 

was vaſtum in domibus & hominibus and allowed god though it wanted the woꝛd 
exilium Which ts the woꝛd of the Regiſter, and pꝛoper. | 


Trin. 10. Jac. 


| — ——__ — A — — x 
| $2 Foſter verſ. Þ Wo 
Regiſter, he would make himſelfe .hcire onely unto them that were ſeiled by 
| kodce ok the intatte, but pet the w2it was holden god, fo2 now we muff needs be 

. 

| 


Rot. 38. 14. Richard Foſter Doctor of Phyſick plaintife, . 
Sci. fac. Anne Jackſon widom defendant. 
Crompton ; 


"ogra 4 R Ichard Foſter bꝛings a Sci. fac againſt Anne Jackſon widow, and Miles 
j dged againſt Jackſon, executors of the laſt will and Teſtament of Thomas Jackſont on- 
dee un. geln the bun Thomas in de Common pleasas wells certain det rte 
plaintitfe, Trin. gain e laid Ihomas in non pleas à a certain debt ok 23 00. 

13. Jac. upon. pounds as 16 pound; foꝛ damages, why he chould not have execution again 
Week them of the ſame ju>gement : the defendants plead that the plaintife ought not 

HA Bench, by to have exccution agaiaſt them of the gods and Cattclls of the dead, Foz they 
Hobart, ſay that the ſatd plaintife after judgement tn the life of the Leſtatoꝛ, ſcilicet the 
3 E 13 BY of Feb. 141 125 Nen pear 9 e bre. ipſi us domini 
Warburton, Regis de Capias 4d ſati if aciendum àgàinſt the ſatd Thomas upon the ſatd judge⸗ 
Winch to the ma, fo * then Sheriffes of London directed returnable xv. Paſch. by 2 of 
Contrary. which wꝛit the ſame Sheritkes, betoꝛe the returne thereof, that is to ſap, the 11 
A late cafe 4e Marti tak the laid Thomas, and had him in Priſon, and kept him fo2 the 
Ka chat a debt, and damages akoꝛeſaid. And the latd Thomas ſo being in execution after 

man dying in ànd bekoze the returne of the ſatd wait, died in execution, and that the Sheriffe 


execut on the returned the wꝛit ſo, and demanded judgement and the plaintite ſaith, that the 


party his ſame Sheritfes of London, did not take the ſafo Thomas Jackſon and him in 
erccucors &, Polſon and under cuſtody in executton to2 the debt and damages afozeſaiv had 


are no further AND deteined by vertue of the laid wett of Capias ad ſatisfac. prout, & c. where: 

chargeable upon iſſue was taken and the Jury find that the Sherfffes virtute brevis de Cap. 

And of execu- ad. ſatisfac. infra ſpecificat. non ceperunt, &c. ſed dicunt quod ceperunt, Gc. virture 

tion generally cx, juſdam brevis Capias ad [ atisfacrend, in recordo predifto minime ſpecificat, in qua- 

at large. dam exemplificatione inde confett. et jurator often cujus tenor, &c. ſpecificat, And 
ſo ſet down the wzit of Alias Capias at large of the ſame Teſte, the ſame returu 
and al things, onelp it had not any aterment, that the pcrſons and judgement 

Exccurons & ànd all things are the ſame, and conclude, / ſuper iota materia, the Court ſhall 

\heinarures think thit the Sheriffe toke him by koꝛte cf the Capias wiihin meationed, then 

arlarge. they find the vefenvants ; if otherwiſe, then koꝛ the plctatife, 

| The caſe depends upon tw? points. 

Firſt point. #F irff, whether the vorviabe found fo? the plaintife, 02 the defendant, 

Second point The Second, whether the death of Thomas Jackſon in executton be an abſo- 
lute diſcharge of the debt, againſt him. his hefres.executors and Adminiſtratozs, 
ſo as one new adton oꝛ execution, can be had aaainſt them oz any of them. 

Touching the firlt point there ariſeth thꝛer QAueſtions. 
Feirſt, whether the foꝛmer part of the verdic be perempto2y, which findes that 
the Syerifftok not Jackſon, by tertue of the wait of Capias mentioned in the 

- plea, o2 whether the reſt that followes, that he tok him hp vertue of an Alia 
Capias not mentioned in the Reco2d, and ſets, fo2th that ſpectally with con⸗ 
coor ff upon the whole matter, «c, and leave i: tothe Court, vo cozred the 

f | fir park. 3 | 

16 2. Next whether the Alias Capias, being under ſtood of the lame tauſe, perſons, 

Ji: xc. will maintain the vefenvants plea, 5 : f 

110 | Laftlp, whether this Alias Capias ſhall be underſtood of the ſame judgement F 

In _ mentioned in the defendants plea, becauſe the vervic hath no averment expꝛel⸗ 4 

I {1 ſed, noꝛ by the woꝛd pred. it. | 

Wii And to the firſt queſtion upon the firſt point. 
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At the terdia had pꝛocceded no ofurther, then fo the general negative, that the Te the firſt; 
Sheriffes did not take him by vertue of that wiit, it had ben l — 7 1 175 4 
dekendant. | | 

But whereſoever a Jurp doth begin with a ſpecial matter, and after makes a 1 
general conluſton upon it, contrary to thit which the Lam and the Court do 
judge upon the ſpectal matter found by them, oꝛ on the other ſide when they be⸗ 
gin with a direct verdict and pet after deduce a ſpecial matter which is cont rarp: 
to their direct verdict, 02 in law pꝛoves the truth contrary toth*ir generall 
ver dict p2emiſed, and cloſed them up, with ſubmitting the whole to the judge⸗ 
ment ofthe Court, as in this cafe it is; in both theſe. caſes the lpectal matter 
makes the verdic and over-rules the general, As foꝛ example. 

20 Eliz, Dier 362. in debt againſt erecuto2s the defendant pleaded 1 
adminiſter, whersupon iſſue was taken, the Jury find that the teſtatoꝛ had made 
a leaſe foꝛ peares of a houſe and implements of houſehold rend ing rent and died, 
and that the executoꝛs had received the rent and concluded int aſſets, pet the: 
Court Judged upon ſpecial matter it was no aſſets, becauſe the rent ran with 
the reverſion, and ſo belonged not to the executoz, 

Do Paſch. 22 Eliz, Dier. 370, One bꝛought a w2it de plegirs acquietandis, 
and the Jury kound that the plaintife wis bound foz the vefenvant, as his ſurety 
in an obligation with htm joyntly and ſe verally, and that being impleave> he 

pꝛaped a plea, cc. and pet judgement was given againſt the plaintif; fo2 as this 
tale is they were both pꝛincip il, and neither pledge nod Figejulſdꝛ to the other. 
And this aaton lies net but where one is named erpreſſely as ſarety in the 
bond. which weis not ſo in this bond. 

And Paſch. 2 & 3. Ph. & Mar. Dier. 115. debt i apon an Obligation fo nerfo2s 

mance of covenants whereof one was that he ſhould do no waſte, and iſſue taken 

tvhether he felled 10 Dakes, it was found that he hid not felled 20 Ozkes but 

he had felled 10, and it was adjudged fo2 the platntife, yet if upon the firft — 

ft had reſted there, it had been found fo2 the defendant. 

Note, that 10 did not pꝛove the iſſue of 20 litcrally, but it pꝛoved the bieach 

tleare within the ill ie. Quere, ff it hid ben Dakes koꝛ Aſhes 02 the like, koz 
either had been wafte, and the very ill ie in contemplation of law is waſte, 
oz no waſte, and the reit is a certainty of kozme „ lo in Towneſends caſe 
Plo, 111. 

As the ſecond bꝛanch of tho firlt point, wezther the Alias Capias can be * The ſecond: 

within the illue. Firf, lay this fo2 a ground, that if the Jury find any thing queſtion * 

that is mee rely out of the ine, that ſach a verdia, foz ſomuch is utterip votd che firſt point. 

and of no fozce though tt conclu ne in geaeral, fo2 o2 agat iſt tye.plaintife 62 the Verdict our of 

. defendant, whereof the reaſon is plain, which is, thit the Juroꝛs are tryozs. the hos Yau. 

of matters of fac put in, iſlue bet ween the parties, and thetr oath which con- | 

teines their commiCion is, that they ſhall traly try the iue between party 

and party, And fo iz the ven. fac. ad triand. exitum non ad triandum jus, as in. 

a wit of right, lo that whatſoever they do try beſides the iſſue is per non jura- 

tos, 43 à caule judged by the Court that hath no juriſotaton of the cauſe: teram 

uon Judice,and utterly void, foꝛ a verdia mult not be to the adion that might 

habe been pleaded, but to the (Mae which is pleaded, and in their charge, And 

that other point had been pleaded it might hace hay another anſwer and evi⸗ 

dente. And therefoze the eatry of the verdic in the r:co2d ts, Qzid ad veritatens 

de infra content, furati dicunt ſuper ſacramentum ſuum, &c. And ſo upon the. 

matter, if that extravagant part of the verdict be falſe. it is no perjury, neither- 

doth any attatat lie upon it koꝛ there is no party grieveo noi any thing to be re. 

Tozed, neither can tt be uſcd, as in evidence in any other tr fall, becauſe there is 

no redꝛẽſle if it be falſe, . 

And J hold it plain, vou cannot juſt ifie to call him perjured upon tuch Aa point 
being faiſe, And ſo it is concerning a paint of diſcourſe by Judges out of the 

point of judgement it map be a judicious and ſtudied opinion, and of ſome , 

n but it is no part ok the judgement ) ten no wait ol erroꝛ lios upon it. 
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and therefo2c it ought not to pꝛeoccupate no? ejinicate a judgement. And 
therekoꝛe 39 E.3. 38. a Wilt of annuity was bought upon a preſcription, the 
defendant traverſed the p2eſcriptfon, wherenpon iſae was taken and'founy foz 


tre p:eſcription. But further, the Jury found that there was nothing of annuity 


behind, yet fudgement was given fo2 the plaintite, 

Do 43 Aſſ. P. 1. in Allize the defendant pleads himſelfe a villaine, the plainiffe 
1 that be was free and iſſue taken upon it; the Jury found him a villaine, 
and added that the plaintiffe was ſeiſed and diſſeiled by the dekend ant as the 
wit impozted and that the Lo2d of the villaine had not entred. And pet it 
was adjudged againeſt the plaintiffe, fo2 juroꝛs are bound to their ities, but 
Judges have power over the whole matter, and that hath alſo his bounds, all 
the matter within the reco2d not at large 

But howſoever the verdickt ſeem to ffray and conclude not formerly 02 pundu⸗ 
ally unto the iſ1c ſo as you cannot find the woꝛds of the iſſue in the verdict, vet 
if a verdict may be concluded out ok it to the point in 1.5 the Court ſhall 
wozk it into fo2me, and make it ſerve. And therefo2e 47 E. 3. fo. 19. in a precipe 
one came in and ſaid, that the tenant was tenant tos life, and pꝛaped to be 
received foꝛ reverſton. The defendant on the other ſide pleaded that the tenant 
in the action had fee, whereupon iſſue was taken that he had not fee, and it was 
found that neither the tenant no2 he in reverfion had ever anp thing, 
which is clean beſides the iNae, and againſt the reaſon ol the recett. And it 
was adjudged that he ſhould be received, fo2 by this verdict it was found, that 
the tenant had not fe, which was all that was put in iſtue, fo2 both the 


demandant and the party pꝛaping receit allowed tentant to the ad ion, which 


One takes 
benefit of 


- verdict 


for another 0 


mult be at leaſt a frœ⸗hold, and that being agred by the parties, the Juro2s 
tould not falfifie. And therefoze the Bok 19 E. 2. F. — 178, being ad⸗ 
judged contrary I do tondemne. 
But ona contrary where an iſſue is wel found it ſhall ſome time relieve 
a ſtranger: as in the caſe of Tilly and Woody 7 E. 31. where an action of trefpaſs 
was bꝛought againſt two fo2 taking of goods, the one pleaded not guilty, and it 
was found againſt him, and the other pleaded, that the plaintiffe had given him 
the gods, whereupon idue was taken, and that found againſt the plairttiffe, and 


therefoze judgement was given againſt him, fo2 the illue was well found' 


and the adion being the ſame and both the dekendants parties to it, and the 


Court being that the tittle was ageinſt the plaintiffe, np judgement could be 


given fo2 him againft the other. E ut if the platntiff has bzought his autons ſeve. 


Verdict fines 
in Al. cap that 


Cap. general. 


rally againſt either dekendant ( as he mi ) he would hare had his judgement 


though perhaps the defendant might have deen relieved hy Audita * 
upon the other judgement, tamen quere of that. 

Now admitting that a meer fozeine matter is void, pet in this caſe to the 
ſecond bzanch of the firſt point, J ani of opinion that Alias C apias doth maintain 


the plea of the defendant which is but thus. That whereas the plaintiffe had ſet 
fozth his jud gement and demands why he ſhould not have execution againſt the 
executoz, the defendant ewes that the p:aintiffe had ſued fo2th aginſt the laid 
FT. Jackion in his life quddam breve de ¶ apias, &c. a certain wait of C apias ad 


ſatisfaciendum ſuper Judicium prediftunn &c. virtute cu us brevis, the Sher iffes 


toke him and had him in executton fo2 the ſame debt and damage and that he 


died in execution, c. And the plaintiſte ſayes that the Shcriffes verrure brevis 


pred. de cap. ad ſatisfaciendum prædictum I ho. Jackſon non ceperunt, and theres 
was pleaded a upon =o ts taken, lo he denies that he was t aken, dirtute Ou; u ſdam brevis de 


er N 
In rs ac there is a ſubſfance, a body, a pꝛinct pal, and thert are certain 


accefſaries,02 actidents: And conterning this, it is a true Axiome UDnumquodꝗ; 
maximè eſt id quod eſt principalius in ipſo, and therefore things are nominated 


ex eo quod ſunt per ſe, non per accidens. Now then the ſubſtance is Capias 
whether it be the firff Alias, or pluries; thoſe are but diſtinctions of number 


in ozder, there might have been moze colour, ik he had pleaded it an Al. Cap. 


. 
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Law, as to this Execution. 
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Foſter verſ. 
Jacitſon. 
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where it was the firſt, fo2 that had not ben true in the ods though in ſab; 


ffance, and to the effec of the executfon, it had ben all one: But here as it 


is is full to the ſubſtance, o it is not untrue, noꝛ fo much as miſtaken in a woꝛd, 
fo2 it is a Capias with à little additton , that map be ſpared. And Capias is the 
Genus, and Genus continet plura quam ſpecies, ſed ſpecies non cant iver plus quam Ge» 
nus. 26 H. 6. 2. A recogntzance pleaded, the iffne, vl tie! Recozd,and the Recon 
nizance which was certified was upon condition, and pet god, 36 E. 3. 5. In an 
Account the Defendant pleaved, that he Accounted bekoꝛe R. and W. upon 
which, iſſue was joyned; aud it was found, that he Accounted befoze Ronely, 
and it was adjudgas fo2 the defendant, 16 Aſſ. 19. In Allize the tenant vouched, 
the Uouch& pleads , that heretofoze the Plaintiff bzought an Atze again 
bis Father who pleaded that the Platntiff did inkeoff him by his Dd , and it 
was ſofoun3 by the Aſſze, and he demanded ſu2gement, and upon iſlue 2 tiel 
Recozd, the Recozd was, that the ſaid Aſſize was againſt the Father any 
Mother, and pet adjudged no katler, but the vervi« maſt not wholly depart from 


the wozd of the iſſue 40 Aſſ. 31. In an Aſſ. the Defendant pleaded the Dd of 


the bother of the Plaintiff with Warcanty, and the Plaintiff denied the Deed; 


and ft was found not to be the deed of the bꝛother, but the Dev of the father, and 
ft was adjudged by god avviſe, as the Bok faith, againſt theDefenvant, ; 
And Jamof ler opfnion, that if the Jury had found, that he had ben ta- 


Ken with a Capia pro fine, 02 by a Capias utlegat. after judgement, and the 


Plaintiff had pꝛaped that he would remain for his ſatisfaction, that pet this 
had bien again the Defeirvant;” foz thoxgh he were taken by A Capius, and 


were alta holden 44 fatis faciend. pet it was not quoddam bre. de (ap. ad ſutiſ- 


Faciend. which is a Rinde of a W2it certain, y2t it amounts to ſd much in effec; 
and the pꝛaper koꝛ his remanding fs a kinde of taking of charge of the nature of 


the Matt. On the other ſide, if the Sheriff hay had this Jackion in Execution 


bg one Cap. at another mans ſuit, and then thts Cap. had ben delivered unto 


him, and he had alſo charged him with that, J hold that that would have-main- 
tained his iNue; fo2 though he were taken befoe, yet this is anew taking in the 
As to the third bꝛanch concerning the faults of aterment , to apply the Capi 
that is found to the caſe in queſtion, if this uncertainty had ben in the Pleagf 
the Dekendant, it would no doubt have made it vicious, but being in a fpectal 
Verdict, it muſt be taken acco2ving ts their intention which is atcoꝛding to the 
common intent: therefoze when the queſtion is whether he were taken by foꝛce 


of the C apias mentioned in the Plea, which is named without addition, and they 


give their verdict that he was not taken by vertue of the Capias ad ſatù faciendum 


within mentioned, but that he was taken by fozce of an Alias ¶ apias ad ſaticfa- 


ciendum, not mentioned in the Record at the ſuit: ot the ſame perſon againſt 
the lame perſon of the ſame teſte and return of the ſame ſumme of debt, dam. 
ges and judgement ; It appears platnly, that they nnverſtand it to be the ſame; 
koꝛ it is againſt ſenſe, that either the Jury would have made, oꝛ the Court have 
ſaffcreda ſpectal Aerdic, as a doubt, if this Alias Cap. had been upon another 
judgement, oꝛ between other partfe*, og i Co. 
If a Plea of Capias may be maintained by an Alias ¶ apias which being the 
onely doubt, the Court muſt make no moꝛe doubts; the ſi nding and trial of the 
matter of fac, being onely the Jaries Office , and not the Courts, upon which 
point, ſis Goodales caſe, Co.5,fo.97, where in an Fjeftione firme per Goodile 
aͤgainſt Wyar upon not guilty the Jury concluded their doubt upon perfozmanice 
of a Condition by payment of moncy by Str J ohn Packington to one Woodclifts, 
but pet in making up their Uerdig they had given the poſfeion to the Plaintiff 
by Leaſe, and laid the Entiy upon him by Wyat, without any title under Pack- 
ingt on, but that was included, and ſo not regarded. _— 
And Fulwoods Caſe, Co. lib. 4. fol,6 5. where it was found, that one Necegno⸗ 
vit coram Recordatore & IM ajore ſtapulæ ſe debere to another 200 pounds, with⸗ 


out ſaying; per ſcriptum Obligatoriam, 02 ſecundum formani ſtatuti, ànd et holpen 
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56 | Foſter verſ.) 
Jackſon, & 


gbod and effectuall accoꝛding to common ſpeech any intent, and the Earle of 
Shrewsburies caſe, Co. lib. 9. fol. 51, where the verdict ſad, acceſit ad locum 

uſualem to hold Court Baron; Jt was found that Sterne as Depyty to the 

Earl of Rutland acceſſit ad Villam de Mansfield ad uſualem locum ubi Car, 

Barons Manerii de © Mansfi:ld communiter tent a fuit ad cuſtod, il, Cur, and that 

he was diſturbed 4c. by Woodward Steward to the Earl of Shrewsbury. And 

holden well; fo2 though this would not have ſerted in pleading, fo2 it muff 

have been pl eaded that the place was part of the Panoz, oz holden of jt at leaſt, 

where the Court was tobe holden, yet it was allowed in verdia, But now, 
Demurrer {ff this were in a Demurrer upon matter in Law, though the parties will 
rpon a point joyn upon ſome one point, upon which if it Kod alone, judgement ſhouls be 
* giwen fo2 the one party, pet if upon the whole Rec oꝛd matter in Law appear 
why judgement ſhould be given againſt the laid party, the Court muſt judge 

lo, fo2 it ts the office ck the Court to judge the law upon the whole Reco2y, 

and the tonſent of parties cannot pꝛejudice their opinions, no2 -qait them of 

their office in that point. 5 


And thcrefoze though Mountague in Dive and Mannirgams caſe does ſtagger ö 
a little in that point, upon the book of 34 H. 6. pet in concluſion he reſo | 
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that the Court muſt of cffice judge upon the whole Rec d. 
The verdice Hob, though the ine in this caſe be, whether the Sheriffe took him by fo:ce 
Pre ts ok the wꝛit and had him in execution fo2 the debt and damages, andthe verdig 
1 my onelp findes, that the Sheriffes took him ly vertue of the AZ. Cap. andſap 
of the wite, nothing: to the having and holding in executton, pet it is well enough, ko2 the 
not adding Conſequencets necefſary, becauſe they could not take him by the w2it, but he 
chat they had muſt be in-execution, - And alſo, becauſe they conlude their verdict, that if the 
himin Sheriffes took him by fozce of the. (ap. within mentioned, then they tooke 


execution. him in fozme as the delendants plead which runs to the Whole, as well koz 
the taking as the deteining, keeping and holding in exetut ion. 
Nota. That the dying in exetutton was not put in iſſue, but admitted, any 


therefo2e of that there is no verdict ſo that there is no cauſe to argue it. But 125 
in reſpec that if the deach be not a diltherge, but a reviver of a new executt⸗ 1 8 


1 on, then was tie plea a kind of conkelling the adion, and as the plaintife 
feſſed notwitk- might then hate demurred, ſo the Ccurt ought now to judge fo2 him, hows 
Randing the . * ſoever the verdia be, except the Stat. of Jeofailes help the defenvant, like 
Verdict. to 9 fl. 6. 37. Ik in debt the dekendant plead that he delivered the deed as his 
deed to be delivered upon condition perfo; med. 8nd ict cife; fc it was net his 
: Bred, upon which iſſue being joyned, and found net his der d, pet it ſhall 
be judged foz the plaintile upon the matter appearing to the Court to be con⸗ 
r 5 „ 5 = 
The ſecond © Now, upon the ſecond great point, which is the maine queſtton of the caſe, 
great point. Whether a man taken in execution fc2 debt and dying in execution, the debt be 
abſolutely diſcharced by his death as agaii ft him; We would ſpeak a little 
largelp, becanſe it is a great conſequence, - execution being the life of Juſtfce; 
and neceſſary to be, determined. An) ſtrange it is, that it hath not been hither - 

to bꝛought to certainty, being a caſc that mult needs often happen. 7 


Of exertion And therekoꝛe, firſt of executions in cenerall, J mean of cxecutfons perſo⸗ 
perſona]. nall, as Jay call them, fo2 debt and dame ee, foꝛ ofexccutions upon real acts 3 
ons, whereby tand1is'recatcrev,. and damages ſometimes withall, o2 of execu⸗ Þ: 


ttons upon Ejc#ione ſirme; J will not ſpeak, | 3 
Executions therefore as I call the perſonell ere Levari fac. or fieri fac. by 
common Law; Elegis by the Stat, of Weftm, 2. cap. 18. and ( apias ad ſatis+ 
fac iend. hy tte common. Law in treſ. = & arm being a direc and wilful 
wong. And bythe Dtatute of 25 E. 2, in other caſes, | 

F02, at thilW@nmon Kap, upon an acton cf the caſe cgainff an Peſt fog 
goods loſt in the Inne, oꝛ againſt the Sheriffe fo2 an eſcape, no Capias lap, 32 
E. 3. 11. &. 42 all. Pl. 17. foꝛ it. was but cala ſometime I: v¹, fometine lata, a 


negligence, but not a wilkul wrong. my | There 


gee! 
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tozrefpondener | 


| bars* 
an Ceza and enter it of Retoꝛd und it be turned Nabil without effec, Nod cher ercemi- 
the queſtion ts, whether A be utterly tsmevileſle; And in this vivers bokgare on. 
peremptozy, that A am without remonte, becanſe J have made (dap tber) W 
election, and that enterev upon Recozv, and theretoze tan never reſo2t to ang 
other; and to thts effec are the boks of 19 H. 6, 4. Newton, 5 E. 4. 41. a great 


opinton againſt two Judges that had granted ft, And it is cited 5 E. 4. 41. fo 


have bern lo judged 30 E. 3. and 15 H. 7. 15. Fairefax attozdeth, but alſo ſafth, 
4 that after a Capias, you ſhall not have an Elegit. But an 4. Elegit, oz an Elegic 
. in divers Counties one after another, the Plaintiff may have, as the boks are, 21 
1 H. 7. 19, 4 & 5 Phil. & Mar. Dier. 162. batt theſe boks not withſtanving (where-. 
ok there is never a judgement but one, /c:licce 30 E. 3. cited, which A finvenot) 
I hold the law to be clean contrary, And that where the party takes an Elegit,, 
and can have no fruit of it, that he may reſo2t to another execution, though 
the election be entred of Recozd, pet 18 B. 2. F. Execution 40. Dne had an £ 
Elegit into Hoꝛff. the Dheriff returned execution of halte 24 acres , the Plains, 
UE a new Elegit into Duifolk, and was venyedall but Nozfolk, which 
is an Ex kes. . 77... no A RONR" 
And firſt fo2 authozities directly to the point, 17 E. 4.4. per ur iam, adjudged: 
after E/egir taken fozth, the peare expired befoze * 8 — n. 
A Scire facias was ſuęd out, and upon that a ( mias by judgement „ noktdith⸗ 
ſcanding the exception taken t ſupra, fo2 it was fate that Weltm. 2. being af- 


35 firmative, take not away the execution at Common Law, And it muſt be an- 
5 derſtod ol an Elegit entred ol Recozd, foz otherwiſe there were no queſtion 07: 
* ground koz it. And 47 Edw. 3. Fitz. execution 41. the opinion of Piercey and 
5 Finchden ts, that where an Elegit is taken out and not ſerved, the Platatiſt ma 
NB have another execution. And 50 E. 3. 4. when Kirton ſafd, that becauſe an E. 
E. legit was awarded, and was returned Nihil pet no Cap. could be awarded, noz | 
S pockets to hide and return Ke 
„ law in this caſe, there is none whp a ber 
a tgnozance ; 


— — — —!:!. —.. ORE —— L 
58 | Foſter verſ.7 
1 3 r 


—— — —ä—m — — 


8 


— tstroꝛance aliens fall. 02 esſas, and therefoze if A 


= I'muſt ſbewof whoſe feoment, 
| Ic. is a captious © ext, ft is miſtaken it᷑ it be co 

| in juſtice to 

ſtick ſo in a 

word to de- 

pr ive a man of 

his due, 


in 


141 > 


eh Wit, but 


1 T- 


Fupis eſt part 

744 % con. © 
vanit cum 5 1 
ints, | 
Now the ge- Santo: died, 
neral rule of Gzantoz, who 
election is difcontinned, 


clearly a- 


turned the! 

the Gꝛantoꝛ. 
Annuity, foz 
it is in being. 
In Raviſh 


Adjudged in 
47 E. 3. 16. 
& 36 H. 6. 3. 


that have their eſfec in part. 5 
he debt be latisũied in part, the rot may be ter bed either 
E. 41 1. 47 E. 3. 26. &. 14. H. . 28. But in that caſe one had 
-And hetoge the return he pꝛaped a Cæpiu, but tt was denied 
Ppear ugan the return st the Feri fac. whether he had erecu⸗ 
Re en ry al it ol Recozd. Mo there is 
Eieri fac. il it may be ſerved, fo2 there 
ens out at ones. 5 
cuttan bat upen gmda, becauſe there is 
a, A am of opinton he may have a Capias, 
though the woe leg it. 7 
g other wile, and vet £0017; 5000000 be 40 
pound 
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oy and 10 mithin extenven, but a leaſe fo2 th2& years at t five end A pear; £9 
the like; fo2 then as to hit that remains, the . kalls, as in the other cafe, 
where nothing at all is te be had. 
But ff a Capi be executed that is in Law tutkicient fo2 the whole debt i i 
Corpus hum anum non recipit FOO fo as if. eee it all,  bdi may täte it 
ko the whole debt. 3 
Now. to the main Nueſtfon : by 1 
Firſt; it is agrerd! on all ſides, that whereas thi 5 Blegi it 02 Fieri fa. are both 
executions and ſatisfajtions to all pürpoles, and again all perſons, th Capi. 
ts a kun execution, as ths bote 22 All. 43.ſaves ; 5. put it is 2 8 betten attofs 
L tion in nature to all pirpfes, and again all pertons. 
6 ow hew, and to what purpoſe, aid in what kätes t is not i ratisfuitjon 2 i 
- the o ueſtfori, - 
5 5 "Fit, A agree arty, Hat it is hoy an aun tat tgfhction;” no not between 
85 the parties accowfnk to Hilliries caſe; 2:2 Hl. 6. 4): Where one "vas boynd k 
55 Tatisfle fo2 goods that he had uber and in debt üßon an Obligation, 58 
"pleaded; that upon a tut toz thote goods, he was taken in executiont, the d da⸗ 
5 mage, and it was adjudged no plea, Put this is nothing to the kale in g queitt/ 
= ; fo2-without doubt it 1s no fatisfartfori! fo tommon kherch; > Hoy ko a foyraing 
'plea, * - 


Bat the duese! ts; whether tt be not 7. fatiptiction , 00 fatofagton in 
law to that verp ſaft;-- 


Foꝛ if an Executo? ! releaſe a debt, 02 viſchargeo one fn execution, 2. 1 e bi 
accounted in law affets as receive. - 


Adatnz et ts no ſatisfaction clearly; us to barte dir tate a Kittifnaion fs 

55 ainſt another, lyable to the ſame debt oꝛ damages. And therefoze, 29 H. 8. 

a Brooke execution 132. 4 H. 7. 21. 20H26. 11. 33 H. 6. 47. 14 H 4. Tc. and Blom: 

1 fields caſe pꝛincipally, Co. lib. 5. fol. 86. B. and Jones and Williams cafe cite 

4 oe are all cleare law, and yet make nothing to the caſs in queiFton, Hoꝛ 4 

E. 4. 38. 5 E. 4. 4. being all tdoneeffect; * + 

Again, J am of opinion , that if two be bound jopitly a and ſeverally to me, 

and A ſue them jopntip, A may have a C apias anatalt them both; and the death 

o eſcape of the one ſhall not diſcharge the other. 

But A cannot have a'Capiac againſt the one, and another kinde ol execution Seyerall kind 
againf the other,becauſe though thep be two ſeveral perſons , vet they make of executions 
dut one debtoz when J ſae them jopntly ; bat if J ſne them teverallp, may ſc- _ one ob- 
ver them in their kinds ok execution, fo2 thaugh the Obligation be hut one, pet 3 * 
the oziginals, the ſuit, pleadings, judgements, and executions are fo divers, another ck 
as if they were upon ſeveral Obligations, But pet ſo as if once à very ſatif- 


they are nor 


faction be hay of one, oꝛ againf the Sheriff upon an elcape of vie, the ref may ſucd joyntly. , 
be relieved upon an Audits Qucrela. 2 e 
Wut now, ſingling out the very point, J hold that a Capi a ſarisfacignd. ts hang = 
againſt that party as not onelp an erecutio 1, but a full ſatisfaction by kozce and ral recipes, 
ac and judgement of Law; ſo as againſt him he can have no other; noz agalntt | 
hts heire oꝛ executoꝛ, fo theſe make but one perſon in law. 
Foꝛ where the law gives th o2 foure kinds of executions not al together, I Reaſon, 
but by way of choice, whereof the Ca pias ad ſatitfaciend. is one; and when the 
body is taken, it is a fallerecutioa; * cannot be ko: part, (as a Feri fac. map 
be) At is an eleaion of it ſelfe of that kinde of execution, any ſo a renon ncing. 
of the reſt as well as an Elegit. though it uſe not the very wozd, fc. Fox if the 
Defendant had lands and gods when the Plaintiff twke the bodp „ he made a 
plain p2eferment of that execution befo2? the other and if they came after, he 
| ey his choice by haſte, which expedition alone is f greaf"apvantage in 
execu 
And it is eſpecially to be noted . that the gbto2 hath not the choice to jut the 


tresitoꝛ upon the execution; fozt n ic hat {ome coloyr * n, bat | 
cholce ts taken by the creditoꝛ. * * ns 
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1 Mop in the principal caſe, all theſe cenſiderattons move mainip, and are 
13 1 Ang to ſatisſie the Plaintiffby his own choice, whereof he hath had the full teu 
1 | _ diredly, that is, bis body. 3 | 
N | 3 Reaſon,  -_ At is a Pꝛerogative fo the R ing, to have execution of body, lands and goods, 
vl e und cOmmUnLe red to the Pubjeg, but jgcaſe of Stat. Perchant and Staple: 
| and Recognizances of that nature, which is by the Ptatute law, And therefoze 


1 | — the cafe put in Blomfields cafe ; That where the party was taken in erecntton 

|| up ma @tatute and died, and yet execution was had againſt gods anp lands 
aſter, is nothing ta this cafe, fq2 they were all due at the firtk, and thereloze 
might be taken at ence oz ſeperally. But if this opinion Would hold, a man, 
beginning with a Capias, map be ſure upon death, to end wich a. Fiers fac. oz 


_ And if ſo many bꝛ hound, and all taken in execution, upon the death ol every 
arr execution may be againſt the Execute; which is ablurd and full of 
b | milc 1 


J Reaſon, Mhen the Plat tiff ton kim in gxecation, as he choſe that his beſt remedy,ſo 


Statutum ef he could not hut fo ꝛeſer that he might die under his hand, ſo it was his folly to 
omnibus ſeme! choſe that Kinpe of execution which was erecutio caduc a. | Ws | 
mori. The herighbp Waw ts immun animal in roi veritate, but if the Loꝛd will, hee 


may take the woꝛſt. And as it was laid by a fxther that loſt his ſon in battel, 


New me garwiſßßt mort alem, fo here Foſter may (ap, oi me cepiſſe mortalem. 5 
5 Reaſen. Now, ncstheerocution gf the body ſtanys a a fattatagten betwen the ſame : 
parties while the party lives, there is noſenſe but thai the party pelding * Fe 
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fs to the nn and ending his lte tn " and the Get ancopting 8 It. and ſo 
15 wings upon * tt. 81 make a final diſcharge touching yimott 0 koz it 
tannot be truly ſatd, that the Defenvaut is tn kault, when being wet ane to pay 
his debt inſtantly, he pelv3 his body and lands and gods, tf he have uny, to the 


dtourſe of Law and his cxedito2s choice, and endures with pattence without 


flight oꝛ cſcape after the credttoz rhoſe his body : Fo2, it ts a phancie, to ſap, 
the debto2 _ to pay his vebt; fo? the law muſt be the ſame, whether he were 


1 75 55 of engen, that of the bodp tn law is ets æmed the beft , as Alto in 
law ok nature the beſt, an Mol forcible, and therefoze, 7 H. 6: 6. by the opint⸗ 


dn of Coriſmore, Af two Feutozs have judgement, and the one p20 Ca 


ave mt 


Capias thalil by awatden as beſt foꝛ the Tefatoz, 

not that eretutton, as being ts hard lind heary, 

af onel p caſe of wilful wong, 97, 471%, to; which none was thought 

top —  theref02e Barons were not ſabject to it, but upon great con- 

Feats 3 N02 Pets Ie the aßen 25 Edw. 3. thongh they be not ſpertally ey 
d. 


ol hongh the Ja iti h he no dire fiteret in the body, a3 fn his ward en 
21175 6 buy 03 in it, hath inferpit in it fo2 liberty oz reſtraint by ward, 
em zu Hanem in ſalva & arffa cuſtodia. Read the caſt in the 


4 Chap. ofthe 22 boke of King, , the crebttoz would take the two fonnes fox 
bond men. | 
Although i in ante, vi & armic qt the Common Law againſt a Baron a 
Capias lyeth abt after by theequity ofthe Common aw upon the Statuts, 
of a Baron is intended ſuff ſuficjeat: 8 ; pet 11 H. 4. 15, n homine 
replegiand, Aga int Dame Spencer à Peer of the 


grand, becauſe it was an bigb injury to the perſon whom ide 
law boldeth the body the greateſt p in and higheſt coercion, | 


Allo the com 


And the reals 
raiment. And as it is ſaid in Job, Pellzs pro pelle, and all that a man hath, he will 


give for hislife, but touch his fle ch oꝛ his bones, Kc. N 6 * touch» 


eth both, i ſalva & ardta cuſtodig. 
Now touching the caſe that is agræd, 14 H. 4. 4. 15 E. FF 10. That where a 
man takes diſtreſſe foz a rent, and upon avow2y hath return trrep:eviſable, 
that if a Beaſt die in the pound, that now he may diſtratn a new, and that this 
thould much convince the caſe in queſtion: Be that loks ner unto it chan finde 
it nothing like; koꝛ beſides that, there is no compariſon between the body of a 
m an and a beaff, touching valuation, and fo touching ſatisfagion , it is to be 
noted that the ſumme of rent, oz the valuation of the damage tis not 43juvged to 
101 Avowant in the Replevin, and then the beaſt taken by him in execution as. 
tn the caſe in queſtion but where be had taken the beaſt by diſtrelle, and that is 
replevied from him. Now upon the right of diſtrataing appearing, the beats 
are reſtoꝛed unto him, in that ſtate as they were befo2e , to remain witz him as 
a ditreſſelawfuly taken by ju3gement of the Court, and not to be replevied, ſo 
this hath no colour of an execution, but is onelp the etkea of the agreement ot 
the parties, oꝛ act of Law; be it in reat-ſervice „o) rent⸗charge, op damage⸗ke⸗ 
fant, that he may diſtrain and retain, till the rent oꝛ damage be ſatigfiev. fo that 
even as if the beaſt had died befoze judgement, he might have diſtratn ed again, 
lo after judgement, fo? it ts alike in both tales. 

But the body of a fre- man cannot be made ſubject to dig rette 02 tmpzifon-/ 
ment by Contract, bat onely by juvgement, 

But in this caſe the debt is adjudged, and the body taken by a warrant of the 
Court, and of the law in executfon fo2 it. ; 

Paſch. 43 Eliz, Rot. 88. Anne Williams bzings a Scire fac. agatnſt Edmond 
Cuttryes, and Conſtance his Wife , Adminiſtratrix of Richard Lamb, to habe 
execution of 88 pound debt and damages recovered againſt Lamb. The Defend: 
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eee 
of tho fellojs 
ſerrant that 
made his fen, 
Have pat icht 
with me, and i 
will 7 thee 
all, 


6 Beaſts. 


api, 


calm, VIz. a Baronnete bb241; | | 
eloined. 1 


on is apparent, foz as Chꝛiſt ſaith, The body is of more worth then 


It is a more fit 
compariſon to 


ſpe ak of beaſts 
rake in execy- 


tion by fer. fac. 
and dying, 


25 ue of a 
freeman, 


gere efac, 


ants pleaved that the Plaintiff by Capias ad ſatisfaciendum, had taken Lamb: 


bf 


piſelty | 


— — — — — — — — — = —— 
Spicer verſ.“ Parke and Percival 2 Barrow verſ.) 
Reade, verſ. Evans, Lewellin. 


—— 


A man dies in 


18 execution: his 

| | | a duiiniſtratots 

nl ate no further 
| | | . chargeable, 


Starchamber, 
Per jury not le- 
gal, yet puni- 
ſhed in Star- 
chamber. 


Breaking an 
houſe upon 
private proces. 


Sheriff fined 
for outrage in 
executing 
proceſs, 


Starchamber, 
Libel by privy 
letter to the 

party himſelf. 


M Aſter William Spicer was ſentenced in Star :chamb er, at the f 
h ve 


tance, ik his Pajeffies title hinder not 


ofthe Statute of 32 H. 8. cap..g. whereby men are fo 
Plaintiff had bene fusv and troubled by colour of his new Patent, 10 marks 


( 
An 


 himſelfe in execution. fn which execution he died, and demanded judgment, and 
the Plaintiff demurred, Hill. 4. Jac, Jt was adjunged againſt the Plaintiff in 


-. 


the Rings Bench, which was long alter Blomfields caſe either arguev os piibli 


weed, it heing argued 38, 39 Eliz. and publiſhed Tertio Jacobi. 


Slicer and Read. Trin. Terme: 
Ao 13 Jac. Regis. 


. 
„ * , 
, . . 
. 0 * , Fe * 


t of Thomas 
de Baron 


Read C ſquire to 300 pound fine, fo2 that he had taken Dat 


That John Spicer his Father was ſeiſed of a Palio r of ſome effate of tnhett- 


tle hinder not, whereas in. truth the Panoz was then 
the laid Reads, and ſq obtained the letters Patents from the King ; but this was 


nig, according tothe onder, taken upon the. Commiſſion fo2 vefeitive titles, 


- puniſhed, not as a virec and ſudictal 5 ſary, but as a miſdemeanoj in abuſe ot 
the Kings gractous Cammiſſion to th 


5 Cammillion to the diltarbance of poſſeſſions,” which was 
inſtituted and intended fo2 the quieting of poſfeCions , in ſupply and imitatfort 
2 p. 9. whe! Lat amen to buy and fell Ti- 
tles, ſaving to ſuch. as are in poſteſtlon of the lands. And becayte Read the 


damages was given to him, and the ſentence o2dered to be publitheythiough 
the kingdome. n as os aaa 


|= Parke and Percival veiſus Euans Under bailif. 


Hue: Evans an under⸗bailiſf of Scepney and others, were ſined at the ſuit of 


Starchamber. 


Parke and Percival in two hundꝛed pound a pece,fo2 that they upon a pꝛivate 
pꝛoces at the ſuit of one Brocklesbury againſt one Porter, who lap in the houſe of 
Parke, came and knockt at Parkes dooꝛ, whereupon Parkes Wife tame to the 
doe, and opened it a little to l who was there, and they p2eſently with their 
ſwo2vs d2zawn, rucht in upon her whether ſhe would o2 no, and bare her down 
and bake open the Chamber doz, where Porter lap, and b2ake alſo Perciyals 


houſe adjopning to it. to get inſfruments to bꝛeak dwzs withal, and div huxt di- 


vers in the houſe, And my Lozd (Chief Baron] and L my ſelfe] held thefirft 
entry unlawful; to2 the opening of the do wis occaſioned by them by craft, and 
then uſev to the violence which they intended. OM OO OY 


Burrem againſt Lewellin. 


| PAul Barrow p2eferred a Bill tn the @tar-chamber againff Maurice Lewellin, 


fo2 waiting unto him a deſpightful and repzoachful letter, which fo2 ought 
appeared to the Court, was ſealed and delivered to his own hands, and never 
other wiſe publiched. And it was reſolved that though the Platntiff in this cabꝛ 
could not have an acton of the caſe ; becauſe it was not publiſhed, and therefore 
could not be to his defamation, without his own fault ot divulging of it. And all 
Acttons of that kinde do ſappole in audits quam plurimorum propalavit, &c. Vet 
the Star-chainber fo2 the King, doth take knowledge of ſuchcaſes and pantſh 
them, whereof the reaſon is, that ſach quarrellous letters tend to the bzeach of 
the peace, and to the ſkirring of Challenges and quarrels, and therefoze the 
means of luch evils as well as the end are to bepzevented, © 4 
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Mantia verſus 115 tid Pt 
N 1 Min büpebt an action bf faiſe tmppſtenment againſt Wedrtsgere gu Fall e 


Winners and laid that Tore was a Titts by: p2eſcription e by Le. : 
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4 Jong 28 | 
fabltance ol the plea was fadlty, toꝛ he arquev that a Curt t 25 


lie in Nack, Wb tefſe in pieteription Reben, A J 15 I the gt oo 
Crown, and ſo he laid it was reſolve by Popham, Andeuſouy Gawd Walms 


ley, that the Ring could not grant to the now Queen to hold a Todt For 'E Raalte, 
and that alſo it could not be by p2eſcription,foz the Ring cannot grant any thing EY 
in derogation of the Common law, but cexere ylacita, -areevtng to the courſe oft © 
law may be granted and p!eſeribed , am the Chancery in Cheſter and Durham ; 

are incidents to a County Wet Pat , which had Jara regalia. And London and 

the Cinque Po2ts have Ads ol Parliament ko them. Am {m6 


to be a greater gueftfon, and of Front 1 be admitted, 7 | 
of Equity ſhould ſtand upon grant oꝛ pzefcriptfon onely. Fo e „ 


- that the Court of Chancery hath alwaps ben, and ſo in 
ſcription, pet that is not well reaſoned: fo} in pleading of. any. ne 18 
Chancery, pon do not begin your plea with a pꝛeſeriptton, as in thels e Ms 1 wi. _ 
pꝛetended durts, but you pleav a thing done in the Court of: 0 7 . 

do all things done in the Courts ot Common Pleas, oz Rings 21 

the reaſon is, that they are lundamontat Caurts, as ancient as the Ati rnie 

it ſelfe, and known to the Law, foz all Aingdomes in their conſtitution are £ 

with the powet of Juſtics both accoing to the tule of; law anngg j ith -» by 2 ATED 

which being in the Kingas Soveraign-, were alter f tn. ſeug i . 

as 5s the tight "being firſt mave by God, wasaiter ſetled in n 6 

San and Pau. But that part ofequitp being oppoſite te 44 Mk 
manner an arbitrary diſpoſition tz till avminiftrevbe th 1 e fy [ 

His Chancelioz , in his name ab init, ag a 3 Toole 6 by, 7 ee 2 

King, and not by him to be committed to anp pe tha 

the one is bound to rules, the other abſolute: eee, dy Uo 9 It. 07 Vit 

cretion they . ſome — , 2 they _ 1 les 4 1 2 
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— Caſe, Treg, 
Aras Ce Ha 15 
to oo. in 12 in Southwarke, one of the Melendants pleaded non cepit, whereupon 
reſpeet of ce iſſas was taken, tho other pleaded that tte place where, xc. lay in the Pariſh.of 
"of . Olives, and lo made cognizance, The Plaintifreplyed , clatming a wap 
ober the place; to another place inthe-ſame Patich, and iſſue taken upon that 
Southwarke, and the: Pariſh of . Olaves. Jt was excepted-that it aud habt 
— den dne 

"teh gde to have been lo il both the Defendants had jopned in the 

1 een 1 — * = —＋ had both agreed that 1 . lien in ED 


1 nſon dea der.. : ebb, I 

12 F 
vi Nu Replevin by Arundel againſt to tos taking his Beats at a place tale 
gelegene . Ulives in Southwark; and Was e Governonrs of the Schal 
9 pioſevſpejon,” ad ons e g He n trpal of both Maes from 
; 555 . tho nexteſt vense to the fan. But the Court ruled the venue well, 
de laid in South- 


out — 4 | 
the ereation Hed 
of it, v. 9 E. 3 4 one 7 
hep, ſans dead ee 3 02 the ike 8 Hot (peck in lau to 
2 Af. ref n, reit in one —— as wen foz Chattels as Jnheritances, tos otherwite Bic 2 


8, Mikars, ( the like cannot take obligations to them and theft 
Idattbe yep win go to the Executeꝛzs. And Liſney in the Habeas corgue 
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alty ſans ma- iis 


Jon 7 — iar aun to agyte with the ven. * ſheogh the true name was "_ 
Dn 982 ; e 3 f 
| Replevio. |; - vn verſus T ER Trin. 12. 
Celdborou t. * * 
1 N A Reptevin by- Johnſon againſt Throughgood, tue was taken e one 
and all whoſe eſtate he has in a Panoꝛ, had uſed to tether theic hozles to 
Ele&ion in if- takes in a place called the Brook, ab & poſt feſtum Pent. annuatim; and the vere 
ſue for ſundry dict toind that they had uſed to do lo in vigil. Pentecaſtes in feſts Pentecoſtes die lu 
— | 2 4in fern Penteco tes, aut poſtea ad ſuum kbitum annnatim. And it was ad: 


co tether Hor- Jadged rst dhe Parton that did preſcribe, and that the verdic dio maintain the 


les, 


— id 
Y = : Webb. 


rilon was bzonghtby A. B. agatnit Webb: and ifſne — , and then the 


Award proceſs A. 
to the Cor 2 80 ktötutitt made ſurmile , that he was Bailitk and ſervant unto Grimſtone, 
neror Sheriffe "the (YETI 4785 and theretoꝛe pꝛayed pocefle, it. to the Cozoners, which 
crofle, nfeſſed; the entry was & ei conceditur. And pet afterwards the ver. fac. 


went to he where; and \the Jary paſt toꝛ the Platntiff. And this wag moved 
in atreik 4 — ement by Her jeant Towſe, and the gueſtion was whether this 

0 Co) oners being me&riy in favour to the Plaintiff to avoid his delay 
I 2 not as wen be left Alter it is granted, as befoze hive ben re⸗ 


gutred at the firſt, 
4 n this be not a mit: awarding of pzocefle remedied by the fatate 


Green 


4. vicenets P4roc bie, beranſe the _ appears to lie there, any there⸗ 


| pion as tt was pleaved, becauſe {t was mode large, and allo gave a 
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8 Green verl., 5 65 
Armſteed. GC 
Greene verſus Armſteed. Trin! 12. Norfolk. 
Jac. Rot. 1703. Jol dsbo- 
0 N | | rough, 


1 e treſpaſſe by Robert Green againſt V Vill jam Armſteed fo? lands fn Clay 1 the Deviſe land | 
caſe-was thus, that Ralph Green had iſlue VVilliam, and VVilliam had tue do A. except E. 
Robert the Plaintiff, and Thomas his pounger ſonne, and being ſeiled of theſe purchaſe as 


33 ks ah 5 wa: | | | . 1 
lands in Clay, and of tertain lands in Stukey, did make his Will concerning the and r 


ſame as followeth. Atem, A will that William Green my fonne ſhall have my ell che other. 
houſe and land in Clay fo2 the term of his natural life , and then to rema in to 

Thomas Green his ſonne, except the ſaid VVilliam Green doe purchaſe another 

houſe with ſo much land; and lo god in Hal1e as the ſaf3 honſe and land in 


* 1 bi 


Clay, fo; the ſafo Thomas hi fonne, and then the ſafo'V Villam ſhall fell the 


” 
* 
. 
* * 
. 


ſaid houſe and lanös in Clay as his own, Aud the fals Thomas Green ſhall paß 
or cauſe to be pay to his ſt ter, io pound of god Englich money in koꝛm follow: 


ings that is to ſay, to each of them 20 ſhillings bythe vear, until the fato ſym 


. 
* 


of 10 pꝛund be fully contented and paid to the ſiters. 3 j 
Item, I give nip land and houſe in Stukey and elfe-where to Richard Mänſet 
fo2 term of his lite, and then to remain to Robert Green and. the heires' males of 
bis body, and fo; default of ſach ifſue to Thomas, any he to pay 40 pound to the 
chfldzen of Robert. The 6nely queſtion was, whether Thomas, under-whom-the 
Dekendant claims, tOk'a Fe-ſimple in the lands of Clay, o buf fo2 te t᷑me of his 
life, foz V Villiam purchaſed no other lands fo2 him, and both VViliam and Tho- 
mas arb dend, and it Was ädjudged without vicktcutty that he tok a fer- mple 
after the death ot V Villian'; kor though the firſt woda taken by themſelves 
would have given him but an effate fo2 life, vet the won { purchaſe ] in the te⸗ 
cond clauſe impoꝛts in common ſp:ech an abſolute purchaſe in fe, though a pur⸗ 
chaſe may be alſo tos life ;'as tœ impdꝛts fe-fimple; any the feaſt of D, Michael 
the molt notaztous and eminent feaſt, except it be otherwiſe-ſpecified, And 
£ therefo2e if a man appofnt bis Executoꝛs to purchaſe 100 pound find fox a 
5 pounger tonne, no doubt it wil import a fe-ſtmple, Alſo he ſ:yes. that if William 
parchiſe,then he wan ſell the land in Clay as his own, that is, he wan hive pow- 
er to ſell thein then, and not befoyge : whereas if Thomas tak an eſtate but foꝛ 


- , 


lite. he might have ſold them befoze as his own, : coca 
Again, he was appointed fo purchaſe othet houſe and land of a; gon value 
(not yearly va lug) as the houſe and land fn Clay. Naw the value of the land is 
.accozding fo the flue of the whole eſtate. And ſo i; is apparent that the mean⸗ 
ing was, that he ſhould have the one land of ag god value and eſtate as the o⸗ 
ther. And thit appeared alſo in that he was to pay the 10 pound howſoever, And 
it was urged, that the payment of 10 pounds did alſo tnfo:ce a fee-imple, which 
were clear, if the Will be underſtod, that he ſhould pay his 20 ſhillings a year, 
from the death of the Teffatoz befoze his eſtate fell in poſſeCion,” But becauſe J 
rather take the meaning otherwiſe, the paying of 2c ſhillings pearly ,. cogid be 

no peril unto him, becaaſe if his eſtate ſhould ceaſe, he would ceafe his pay⸗ 


4 ment; other wiſe it he had been to pay his 20 pounds at once, but yet it would 
i yave made the legacies of 20 ſhillings a yeare unto the daughters uncertain, 
5 which the teſtato2 made certain, foz otherwiſe he would hape ſatd;,. that he 


Would hape pald it bp 20 ſhillings a year; if the 2Eate came to him, and they live 

folong, And koꝛ the other clauſe it was holden clearly, that although it.ſpake of 

the lands in Stukey, 02 f-where, that [elſ-where] can never extend tb the lans. Se ig cu 
in Clay upon al the parts ot the Min, as befo2e, though he have no lands but in ga ll nor be 
Clay and Stukey. But the woꝛd ULell⸗Where!] hall be rather ſarpluſage and vold, altered by 
then by tuch a loſe woꝛd to alter a large, plain, and particulat deviſe befoze, doubtful 
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66 Cocke verſ. Teaſbam verſ. 2 Aſton Pariſh verſ. 2 
Jennor. 4 Rowe and Muaye. Birmidge Chappel. 
Cecke verſus Jennor. Treſpaſſe. 
Releaſe te Homas Cocke bꝛought an action of treſpaſle agafnſt Kenelme Jennor fo2 
one tteſpalſor bꝛeaking his houſe at Dunmow , and beating him the laſt dap of October, 
dilchargerh in the tenth year of the King, The Defenvant pleads, that he together with 
all, one Robert Miloorne in the time of the treſpaſſe ſuppoſed, did joyntly bꝛeak the 
Plaintiffs houſe, and beat him, and that afterwards on the thtrtenth day of 
| June, 11 Jac. R. t;ePlaintiffoid releaſe unto the laid Milborne by his w2iting, 
which the WDekendant ſhewes in Court, all actons rexl and perſonal, cc. and 
averres, that the trefp ile whereof the plitatife tomplains, and which he and 
Milborne did jepntlp eſt una & eadem, & non alia neque diverſa. Whereapon 
the plaintife demurred, and it was adjudged foꝛ the Dekendant; foz though a 
treſpaſſe be joynt, and ſeveral to this purpoſe, that he map ſu? either one oꝛ all, 
pet when two joyne in a treſpaſſe, they ſo make one treſpaſſer, as either of them 
is as well enſwcrable foꝛ his fellows fac as foꝛ htmſelfe. And therefo:e a re- 
leaſe to one viſcharheth the whole treſpaſſe, And alſo a releaſe is as god a fatif- 
faction in law as a ſatistaa ion in dd: And therefoze it an Executoꝛ releaſe, the 
— debt releaſed is judged aſſets in his hand. Pow againſt jopnt trcſpaſſo2s, there 
can be but one ſatisfagion, and therefo2e if they be ſued in one ad ion, though 
they may ſever in pleas and ilues, pet one Jury ſhall aſſeſſe damages foꝛ all; 
And as to the damages, he that ts no party to the ine, ſhall have an at. 
taint as well as his fxllowes ; ana if they be ſued in ſeveral actons, though the 
plaintife make chotce of the beſt damage, pet when he hath taken one ſa- 
tisfaction , he can take no moze, and ik he requtre two, an Axdite Querels 
wil lie. 1 ee 1 ws 
Co. B. Ledſbam againſt Rave and Mudge. 
Treſpaſle. | _ E 1 
ot Jac, 3 mqHomas Ledſham bzought an action of treſpaſs againſt John Rowe amd Chri- 
vous ae ſtopher Mudge, foꝛ impziſoning of him five dapes, Jobn pleaded not guilty to 
uhere there Four dayes; whereupon iſſue, and to the other day juffification , and there- 
are divers upon another iſſue, And then Chriſtopher did divide his pleas in like manner 
iſſues. into two, whereof the latter was a juſtification, and thereupon iſſue taken, and 
then follows the Award of the Yen. fac in theſe woꝛds, Ideo quoad triandum t am 
exitum iſtum quam prediftum alium exitum inter predilt, Thomam & prefatum 
Johan. Rowe ſuperius mentionat. preceptum eſt Vic. &c, And it was excepted. 
that this Award was inſufficient, as being uncertain, and could not be applied 
to al, though the Jury had given verdict fo2 all, but it was ruled good, becauſe 
exitus map reſpectively ſerve foz all, readendo ſingula ſingulis. | 
6 Tariſb of Aſtor verſus Caſtle-Bermidge Chappel. J 
8 and He caſe was in the County of Warwicke, that there was a Pariſh caled 
Cha ppel the Aſton, any a Pariſh Church there; there was allo in the fame Par ich a 
3 nd Chapel called Caſtle-Birmidg Chappel, & a certain pꝛetintt called Caſtle- 


Birmidge. The inhabitants whereof did reſo2t tothe Cbappel, and there married, 


chaiſtned, and received Sacraments and ſacramentals., and had Church war⸗ 
s there, and a perambalation there ot tt ſeite, but fhep buried not there, 
but at Aſton, fo2 the Parſonage was appꝛopꝛiate, and the Atcar found them a 
Curate at his tharge ; to terve them at the Chappel. 
{ton being in decay, the pariſhioners of Caſtte-Brrmidoe were taxed towards 
the reparatton tbereof with the reft of the Parich ok Aſton, and obtained a Pro-. 
hibition aponTarmiſe, that there was a Cyappel parochial , and that they alone 
reaſon 
typreWChad ben viſch..rged of the reparation of Aſton Church, pet in their Pzc- 
bibttion they confeſſed they were within the Pariſh of Alton, and that they 
| buryed 


deng 


el. Now the Church of A- 


had uſed time out of minde, to repair that at their own charge, and 


, TOE? "Wo _ 
_ verſ,wilkins.F verſ. Garflone, / tt 


buryed there. Now motion was made fo? a conſultation, and day given to both 
parties, aud being heard ft appeared to be as befo2e, ſaving that there was ſhew, 
ed on the behalfe ol Aſton two ſentences in the Eccleſiaſtical Court, onein the 
16 of Eliz. whereby the parichtoners of the Chappel were ſentenced to pay to⸗ 


FI wards the reparation of the Church, and anofher fn the :o of Qagn Elizabeth; 
8 whereby they were ſentenred to beate the Office ot Church ⸗wardens, at the 
15 Church of Alton. And now where there were live ſentences on the contrary, on 
2 the behalke of the pariſhioners of the Chappel, they were all by appeale diſan⸗ 

A nulled; whereupon the Court awarded a contaltation; fo though the ſyrmiſe 


were matter of fact, and tryable by Jury, yet it is in the diſcretion of the Court 11 3 \ 15 5 
to deny a Pꝛohibition, when it appears unto them that the ſurmiſe is not t tue, 4 ae 7 
and eſpecially in a caſe of this nature, when the delay of reparation mayturne Court to deny 
do a final decap of the Church, and the intolerable charge of; the Pariſhioners: Prohibition. 
both in repairing and in ſuit , fo2 the ſuit in this caſe had coſt alreavp ( as (wass 
ſaid >the hundꝛed pound, Now it was apparent to the Court, that they were 
to all purpoſes part ofthe Par ich of Afton, and therefoze de communi. Jure, 
"= were liable to reparation with the reſt ; Fo2 though they had this Chappel foz 
Kee thetr eaſe, vet they might reſoꝛt if they would, to the Pother Church, and the 
; reſervation of burtal was a ſaving of tte old right, and no doubt but the Uicar 
might ſerve them inperſon at their Chappel, as well as his Curate. There⸗ 
koze, ſince the pꝛote lap on their ſide of theit diſcharge , and ſo m_y ſhewey to 
the contrary on the other ſide, and nothing of theirs, ſave onely an Acquittance 
in the 11 pear of the Nucen, that fo:ty ſhillings was receided of them as of 
Benevolence, and not of duty, made by two men Colleco3s foz the tepatati⸗ 
_ ous; which moved the Court nothing ,:becauſe-: the follp of two men could not 
change the right, noꝛ binde the Pariſh, And the ſame Acquittance appearen 
to have been pleaded and over-ruled in the ſentence, in the 16 year of the Qucen. 
Therekoꝛe the Conſultation was awarded as befoze, yet it was helden, that if 
two Churches parochtal be nnited, the reparation ſhall be ſeveral as befo2e. 
And in the pꝛinctpal caſe, it the men of Caltle Birmidge had ben time out of. 
3 the repair of the Church of Aſton, the P2ohibitton might 


Claadington verſus Wilkins; - Caſe. 
(24dington bought an action. of the caſe againſt. Wilkins, fo2 calling bim Calling a ws 
 —Thetfe; the Defendant juſtiſied, becauſe befo2e time be hav ſtolne lome⸗ Thief after a 
what: the Plaintifke replied, that ſince the ſuppoſed felony the general pardon ” . . 
tn the ſeventh pear ofthe King was made, and mikes the ulual aver rement = 2 ; pn al. 
to bring himſelke within the pardon. Whereupon the Defendant vemarres'; Rot. 33. 
ſ& Stamford Plac. Coronæ 180, What if a man arreſted foz felony, hꝛeak Pziſon; © 
he wall loſe his battaile ; but pet ff the Ring paroan htm that, it is reſtozed. 
. & 2 E. 3. E. C oronæ 154, Do hers the felony is by the pardon 
And in the end this caſe was avjuvged fo2 the Plaintiff. though it may be, he 
knew him not to be within the pardon ; fo2 there is no cauls to fayonr tole and 
injurious wo2ds : But perhaps if he hap arreſted htm fo2 the felonp after. par- 
don, it might have ben excuſed if he knew it not, becauſe it is an aa of Juſticp, 


vide refiduum infra fol, 


Worthington verſus Garſtone. 


4 Ich. 22 & 23 Eliz. B. R. Rot. 378. William W endes 1 i k 2 
| 1 ction of the Caſe in the Kings Bench againſt John Garſtone, and declared, Kings enth. 
that where he at the requeſt ofthe Defendant, did ſollicite and pzoſecute an à. 

gion of trelpalle between the ſaid Garſtene Plaintiff, and Jchm Saunders Des 


lendant : the fats Garltone did pzomily to pay to the ſaid Worchingten one, 
| Doe” ee eee 
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68 Richards verſ. Priddy verſ. Leiceſter * Lovelace 5 
Cartamel, | Maſe, F verl. Read, F verl. Cocket, 
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hund2ed pound ; the Defendant pleaded, that he made no ſuch pꝛomiſe, any it 

Solicitor was found foz the Plaintiff, and afleſſed damages toſeventy pound, and now 

brings an adi- jt was alleaged in Arreft cf judgement , that the ſoliciting and pꝛoſecuting of 

heh 8 12 another mans ſuit, is not lawful fo2 any, bat fo2 an Attoznep, oꝛ Counſelloꝛ at 
bolickin or Law; But the Court did aoree without argument (Wray being ablent) that . 
o it is la viful to be a'Solfci:o2, tf it be not foꝛ maintenance, oz that he lay not mo⸗ 5 

nep out foꝛ maintenance. 5 1 5 


co. ; TL Tohn Richards verſus Matth. Caruamel, . 
Aflumpfit. 1 . 


IIl. x 2:Jac. Rot. 790. John Richards bzought an Aſſumpſit againff Matth. Car- 
-*vamel an Attoꝛnt y of the Common pleas. And declared, that whereas he 
Notice when bad infozmed in the Exche quer againſt one Milton; fog ingrofiiagof Coꝛn; any 
necellary,, Was ready fo tryal, that the Dekendant in conſtderation, that the Plaintiffe 

Ghould nat pꝛoc ed to bis tryal, but ſhould deũſt from his p:ocading, and ſhouly 
alſo deliver him a not e of his coſts and charges expended in the ſuit, did pꝛomiſe 
to pep him ſuch charges expended in the ſuit at the Plaintiffs firſt coming into 
Somerſetihire, and then laid the perfo2mance of the conſideration on his part, 
and that ſuch a day after, and befo2e his ad ton he came firſt into Somerſetſhire, 
that is to ſay to Taunton, and pet the Defendant paid him not his charges, being 
6x pound odd money, which he han viſburſed and niade known to him, by his 

note delivered (as afozeſaid +) And upon Non Aſſumpſit, it mas feund foy the 
Wlaintiff; And it was fafv in Arreſt of javgement , that the Plaintick ought to 
have gi ven notice unto the Detendant of his firſt coming into Somerſetſhire, be: 

taule it was a thing hoiag beſt in his own notice, and that alfo becauſe the de⸗ 


fendant unvertGk not thapopment by bond, but by Aſamplſit onelp. And to 
this opinion Warburron gated, wy | 5 


Brownlowe. 


= = Pridy verſus Masſie. a | 
Ven, fac. form AR Eject :ane firms mas bzoucht by Priddy againſt Maſſie 5 Ja arreſt of jndge⸗ . 
amended. ment after a ver dict, it was che wed, that in the vez. fac. the concluſion was, 


. Et habe as ibi hoc bre. omitting nomina juratorum. Allo that where but one was 
amendment plit in by tales, the title of addition was nomina juratorum, & c. And pet judge⸗ 
cannot be of ment was given fo2 the Plaintiff, foz the vex. fac. is wart antes, and malt be a« 
the roll. mended by the roll, and the other exception is nothing. N 


Debt. 5 Il—.0ieceſter againſt Sir William Read. 


] Eiecetter bzoaght an adton of 500 pounds debt againſt Dir William Read, ag 
Exocutoꝛ, in London, de bonis teſta toric, and 5 paniids damages, de bonis pro- 

n priis, fi nom & c. upon Fieri fac. into London, the Sheriffs rotur tr chat he had wa⸗ 
quiſite upon ted the gods, and hat he had no gods of his own. Mhereupon Leieeſter twk a 
che roll. Fieri fac. againſt him into Durham de bonis proprizs , and the wꝛit was quod te- 
ſtat um eſt, that he had gods there, bu! inderd there was no teſtatum on the roll, 

no2 warrant fo2 the wit. Whereapon a / aper ſedeas was à warded , and an ex. 

etution upon that wait made by a ſale of a leaſe diſcharged. Andit was a ale 


- 


of greet extremity pꝛoſdcuted by Leiceſter againff-confcience, 


Brownlowe. Sir Richard Lovelace and his Wife 
againſt Arthur Coctet. 


New bond gi- , 
ven diſcharg- V 
eth not ano- 
ther, 


Ich. 6. Jac; Rot, 100 1. Sir Richard Lovelace and his Wife, bꝛought an-as 
4a-=*Tton of debt uppn an obligation of an 100 pounds, made to her, when ſhe 
was ſole, fo2 thepayment of 52 pounds ro ſhillings, by Arrhur C-cket the delen⸗ 
mt, who pleaded that at the day ol papment of the 52 pounds 10 Qhiflings , he 
and ſuch an one as his konne did make a new bond of another 100 pound, td tie 


Rn — k — — 
Kander) Boothe f Anſt in verſ. e 
r -{ - Jervſe. FF  --- - - - 


faid Wife being then alſoſole,' fo2 the papment of the ſame 52 pounds 10 tſhil- 
lings at another day then to come, in ful ſatfofacton ok the ſaid 52 pounds rv 
ſhil ings, and that ſhe ſo accepted it wherenpon ft was demarred and judged fo2 5 
Plaintiffe , fo: it was holden no latiskactton adu n and p2eſent as it onght 
to be. A - I : | | | . | | 


© * Randenverſus Strut. —— ] 
R. 17 Jac. Rot. 1011. Rawden b2ought an acton of debt againſt one Strut, Verdia that 
1 upon an Obligation fo: payment of a leſſe ſumme. And the Defendant new bond was 
© pleave3 a new bond gtven at the day in full ſatisfaction, and ſo accepted 87" for a 
as in the fozmer caſe, but the Plaintiff dio not demurre upon the plea, bit tal e ee 
flue that ft was not actepted, c. And byverdic ft was found agafi#the Plain mount to a 
tik. And pet Hutton fo2 the Plaintiff pꝛaped judgement , becante the bond confeſſion of 
whereupon ths action Was biought, and the action it ſelle was dented, Ink as gad che action. 
as confeſled, and the prea to diſcharge it was none in law. And relembled ſtrd 
the caſe 6f 9 H. 6. fol. 37. but it was ſatd on the other fide, that by the Stat. 6 
32 H. 8. of Jeoffafls,jtibgement onght ts be given fo2 the Dekendatit, acto wing 
to the verdic, Note, that the tate wis miſtaken by Hutton , ko; the Pläintike 
was non-ſutt befoze verbig. Te ym oo gg e 4 


Boothb) verſus Bail. 


Opthby an Executo? of Gilbert, bzought a Pꝛohtbitton againſt Baily, and his 
'ſurmiſe was, that wohreas Dix Bernard Whetſton was feiles bt the Pano; 
of Woodtord Hall, and that he and thoſe whoſe eſtate he hath in the ſame, had n- OT 
ſed time out of minde to have a pecultat Pew in the body of the Church, and pew in the bo- 
that the Defenvant by ſuit in the Eccleſtaſtical Court, ſought to diſpoſleſſe them dy of the 
oro, LE OE Tec 5 

And by the opinion of ths whole Court, this was noſafficient- ground of pro- 
hibitton- : fo2 thongb the Church and Church⸗pard be in law the fople and frx⸗ 
holy of the Par kon, pet ths uſe of the bovy of the Cyarch , and the repair and 
maintenance ol it is common to all ths partſhioters, And fo2 avotairig of con⸗ The Court 
fuſion. the diſtribution and diſpoſing of ſeats and charges of repair belong to the ball judge by 

2dfnary, and therefoꝛe no man can challenge a peculfar ſeat withont a ſpecial Abrede me 
reaſon. . But ff it had bn p2eſcribed, that Str Bernarck Whetſton, qc, had uſed of thing dun. 
time out of minde at their owne onelp coſts to maintaine that Pew, and had 5 og ; 
theretoze had the ſole uſe of it, the p2eſcerſption might have odd and hav bene 
Warrant f2 a P24hibition, though the Pew were in the body of the Church, 
And fo it is in the like tale ot an Ike oꝛ Chappel adjoyning to the dp bk the 

Church upon the lame dickerence, Whether it have bene maintained by the: 

2 oz by ſome particular perſotis, like unto the reatons of a Chap⸗ 


* 
** 
. 
= 


Auſtin verſus Jervoyſe. | 


Tin. 13 Jac. Rot. 2180; John Auſtir being within age, brought an I Campe. 
n Amy, againft Jervoyſe, and rechares, a of Aſlumpſic, ' 
Defendant a Ponte fo? a piece of gold of 22 ſhiltings paid in hand, and fob 11 e ne 
pounds more to be pats at the veach o; marriage of the fuld John, fo2 Which he 5x pound, not 
thould become bound with ſutkictent ſtirety by their writing obligatozy. The ſaying what 
Defendant in cooſivera: ion thereof pꝛomiles to deliver him the Boe when he um. 
Hould be required, and ſapes that afterwards he offered to betome bound to / ing. 
htm, but ſayes not by his witing obligatoꝛy, with a ſufficient [arety foz the 

payment of the [aid 1: pounds ( asafo2eſatd ) but pet he hath not delivered him 
the hoſe, though he were required, TOY PT 


= 


The iſſue non A ſſumpſit, and the verdid 


foz the Plaintiff, But he could not « 
' bave 
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70 Parker verſ. =" Plat verſ. Lambe = 
Newt and Wood, & Plummer. &. wiſemun. 
have judgement, fo2 he ſhould ha ve tendꝛed the Obligatton ſealed, he ſhould ſet 
down the ſumme that the Court might judge ik it were ſufficient foz the 11 
pounds, the lurety chould ha ve ben named. e R 
Patker verſus Sir John Laurence, & Nevil & Wood. © 
Checq. Cham. | 


H. Je 5 Ohn Parker bꝛought an action of treſpaſſe again d Ste nn. | R 
R. Rot. 1353. one Nevil and Wood, Lawrence pteaved not guilty , where upon illue, Nevil 


London, dna demurrer jopned, hanging the demurrer: the flue was tried againſt Law- 
= rence, and damages given, and judgement againſt him, And after judgement 

_ thePlatntiffertred a Nolle proſequi againſt Nevil and Wood, Whereupon this 

being in the Kings Bench, they all bzought a writ of-erro2 againft Parker, in 

the Exchequer Chamber, and alleaged fo2 erroz, that the Nolle proſequ; diſchar⸗ 

Led all the Pekendants, and it was agred by the Court, that if the Molle proſequs 

had ben befo2e judgement; it had diſcharged the whole actfon, and ſo had it, if 

— cnn proſequi againft p two as befoze, foꝛ non-ſait oꝛ releaſe oꝛ other diſcharge of on 
gainſt ane in [Diſcharges the reff, But becauſe in the pꝛincipal caſe the action was at an en 


. 


creſpaſſe, and againſt Lawrence, and no judgement had againſt the other two, ſoas they are 
nonſult a- divided from Lawrence, and are net ſubjea to the damage found üga init bim, tt 
N che o wis adjudged that he was not diſcharged, and ſo no erroz. 


Note alſo that it ſœms that Nevil and Wood ſhould not have jopned in this 


watt ot erroꝛ. Foz there was no judgement againft them, noꝛ they grievey* © 
Note the wait of erroꝛ is ad grave damnum, &-c, n e Sl _ 


SE ns i Lach Plat verſus Plummer, 


1 17 the Cxchequer Chamber in a wꝛit ot Erroꝛ by the Lady Plat againſt one 
Bal een © the Plummer, it was ruled by the p2aciſe of the Kings Bench, that though the Des 

50 c | | | 
Terme fendants baile be taken and entred but the laſt day ot the terme, and the bill be 
T. 11 Jac. R. put in befoze any time that terme, it is good — vet krom the time of the 
B. Rot. 358. baile the Defendant is anſwerable, as in cſtodia Mareſcalli, and not before in 

| {ricneſſe of law. 1 1 5 e 

5 Lambe verſus Miſeman. Errour. 
ven. fac. retur- „ 
ned by two of or 
4 Caroners, 


- Ambe bzought a walt of erro2 againſt Wiſcman upon a judgement given a- 


H.rr.JacRor, L-gainſt him in the Kings Bench upon un Obligation, (Cue taken upon 


1036. - payment, upon a god ſurmile the vexire fac. was Awarded to the Co2oners, 

and verdict found and judgment fo2 the Plaintiff, The erro2 aſſigned was, that 

Where the ven. fac. was returned by two Coꝛoners onelp, and the Nfring a; by 

thze Coꝛoners, there were at the time of the award and return of the ven. fac. 

and Diſtring as 4, and it was agreed thit this was at the Common law plain 

| erro?, {02 Cozoners as Piniſters muſt all.joyne, but as Judges they may di⸗ 

Verdict reme- vide, But by the Statute of Jeoffails it was made god by the woꝛds of imper- 

dileſſe. ſec and inſufficient returning of Pꝛoces by Dheriffs oz other Oiktcers; yet the 

Court was of opinion, that if one Sheriff of London make his return without 

his fellow, that this would not be holpen as being no return at all; oꝛ a return 

, Without the Sheriffs name ſabſcribed , becaule the Court knows that one 

Sheritke there is two perſons, but it appears not to the Court that there are 
— A | 
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and Wood made a juffification ; whereunto the platntife replied, and thereup⸗ 


Judgement had ben againſt them all, and then the plaintiff had entred the Volle 


Sir 
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vir e Bower againſt l, Wood «Widow. W 


Ar Jähn sberley Ktiight, and Dorothy bis Wite late mie a5 55 . 
Siehe, bꝛought a wit of Dower againft Bathars Wood wind it Hair Dürer. 


Stifſex H. f 
Baek en dorarione Bowyer quondam: viri ſi, the tenant plesded Wir det bh . Irs 
Bowyer being letſep of the Panoz ot Wilzorovgh'tn the ſame Ceuntp, did ak and Tr, ck 


A keotkment thereof to ih uſe of himtelte and the latd y hy t Jac. Rot. 1503. 
fo: terme of thetx lives, fo2 the oj h " by bh hen 1 bis Wife, 


yer, and then dyed. And that the bk D 
ber tao eſtate, and ſo demanded judgem 
foe the ſafo feoffment made, the 
Panaz, old covenant to fany 10 ed thereof 45 
0 ſueh as he had bevifen, o2 ſhould deviſe 


exnycthis plea Werres that he made 1 
himfettin tail, the rem, ti Seen 


1 
1 1 
n 7 
Co; 
6% 


that 
| 285 =o jud 
n ; Bt ane want Wen f 


ſelfe 6 and ſo are thoſe two eſt 


here Hendly was in the re || conveyance, and not ſob 
Y the ſe⸗ 

£ond, And therefo2e it would in his remainder (which role. 

together with th: firſt 3 and that = two together make but (as it 
one eſtate to ſome purpoſes ; foꝛ perhays upon n grant of rev erſt nett mig 

neger wle ) if the Law ſhould not judge her ti her, Lemitter at AE wot 

wolens, And ſo is the judgement e 2llely 41 E. 3.17 
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in ohn Sayes kale 

ku ol ue 275 ta th ſom wg nee, — foo a 4 1 8 
nee ofthe Fa 1 e Whois ene of 
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war fee 
21 daten 


ng 1115 
77750 lt it be 


ee ts peralit 

phe „And 5 ths tale . ted 
pleaded of any other eſtate that the. 
the title ol od wer, and thorstoze it was in vain to 


L Pr. = er joyNture, becauſe there ay 
e d of Wall dime are idle; 
ir u We we. And not tra- 
th tie, {fa 1 6 an anton upon xlable, 
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Fore veiſ 22 12 Pape ol 4 
Sandland, \ verſ. gy. Skinner. 
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was then n of ful ae, 02 piead a feoffment abſolute : and without condition, theſe 
avermentSaxe out ot theit plate, and therefoze void, and ſo the other party wall 
plead nonace 02 tonditton, and ſhall not traverſe , but- be traverſed, And this 


was the main point wherefo2e judgment was given koꝛ the Wemandant, be⸗ 
caute the Remitter and the claim by koꝛce of that amounted to a Refuſ:l of the 


Fxceptio FER 
croſſeth che 


grand. , 


Checq.chamb. _ . 


Error, 
One ric lieth 
not upon the 
ſereral judge. 
again 
Principal and 
Baile. 


Error out of 
the K ings 


Bench, uod fg 


coram vobis 
re ſidet. 


Checq, ham - 
ber. 

Norfolk T. 12 
Jac. Rot. 2 174. 
and H. 11 Jac, : 
Rot. 801. 
Coxenous wy 
conveyance, is 
no convey ace, 


ö 545 


judgement. 


Chequer 
chamber. 
Lincoln. Tr. 
Iz Jac. Rer. | 
7+. ths 
Brownlow. | 


Leaſe ww. P v9 
ted, & yet * . 8 


* « foun 


jopntur?, and therefo2e that ſhould hare been traverſed, 

Laſtly, the exception A held to be void, fo2 there could be no lands at that 
time devited, becauſe Bowyer was allve, and the exception of ſuch lands: as he 
fhould after deviſe was repugnant, vec uſe the covenant was to take effect from 
the making of the indenture. As ifa man would bargain and ſell all his land 
(except ſuch as he mould after deviſe,) And.beſtves, ſach an exception. unvoeth 
the whole grant, 02 pꝛetendeth to put it in his power to revoke all, and therefoze 
is void, as 18 Eliz. lib. A. If I. S. make a leaſe ot an his land in Dale, except the 
Manoꝛ 'of Dale, and he hath no lands there but the Panoz, the exception is voto, 


and all will paſſe. Xut here this point, of the caſe Was cleared, becauſe ft was 


aperred that this Panoz was not deviſed.So judgement was given fo2 the De- 


mandants, Warburton 10 to the „ and a wꝛit of _ we bag | 
in the Kings Bench, 


= i: 5 Foref oi Sir Jones Sandland Knight 


in Adumpfit againſt Sit "IK Gard: 
tle, and judgement was given in the 


ER Foreſt a F renchman, bzonght 
land, and ane Doctoz Tenant was bis. 


a Kings Bench againſt the pꝛincipal, and after by Scire fac. againf the Palle, 


and now the pꝛinci 1 5 jopned in one w2it of Erroz in the Exchequer; 
and it was. abated 
deſired, that the 20e ve a neu wzlt of Erroꝛ by himtelke, uod ora 
vo bes reſidet, but it was 25 him, both becauſe the Scire fac. is note of the as 
tion, 


becauſe. the Recozd.voth not abive befoze theſe Judges, but in the Kings 


Bench; yet it was otherwiſe tuled * in the caſe ok one Matchewes, but 


tt paſſed fel 5 lentio. 


„ dT 8 Los 
S Humberton verlus Howell, 


Klug recovered a debt agatnſt Thomas Howgil by * who 
dyep; and upon a Scire fac. againlt the Terretenants, the 'Sheriffe return 


« ed John Howgll Tenant of an houſe, that was his, at the time of jadgement fn 
ce Yaimo h: John Hoysil came in and pleaded that Thomas infeeffed him long 
« befozet 8 jadgement kia te abſque hoc, that he was ſeiſer at the time, of the 
c jüdgeinen pf 02 any time alter; Mhereupon (Cage was taken, and the Jury 
Ahe feaſt Font, bf t, bit arthet ſafo, that if was made by Covin, to defraud 
Lint ite « 1 95 redito2s, Tn it was judge) fo2 the Plaintiff, foz 
Thong xexMaingh ev, as tothe Treattozs, notwithſtanding the Feoff- 
ent. rife ue d bern takenvirealy infeotfen; oz 
en the Plaintiff , fo2 in that caſe he mut 
e tabed, fo2 it is a_Feoffmentt t. 
erally upoa the Statute of Uſary, o2 the Statute of 


put infeoffed, tt had 
7% the Feoffment 


cles ent the e Feoftment is gfven in evidence, .. 


Pope ve rſus Sinner. Repleiin. N | 


255 ; wi 'F. Re levin agatnft: Skinner, who gvowes the taking as 'a 


pri 11 Jie. The Platntiff in barre ſayes, That one Williams was 


ment, becauſe they could not jopne; and it wa) | 


eretn the wait pt Erroꝛ is gtven in the Exchequer Chambet; And al- 


I. As pou cannot 


tally” p 
1 toda 
ut herethe ine is aerial ſeiſe), 0z not Teiſed by the Feockment 
Ie an 1955 caſe, Co. lib. 5. fo. 60. And there koꝛe the Covin ay be . 


= bt ehe the Plaintiffs brafts were in ecru damage ke⸗ 
leite d 
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Teifen of an Neude and land; it. Whereunto he hav Ennis 6 6.2 


the tame unto htm, the 30 vay of March, in the lame 11 Pear, to h Wem 

he eaſt of the bee wh 0 . oz” 1 7 2M bo avolnant fraverſeth The Sits. - 
the teaſe modo ary lh: font found for or 
W illiams made a 


tt enſuing 3 


rom N 02. as an 
en tler aut of the ilſae; 
| that ff he had declared in 
Chin him == fd2 there he We 


==] 


155 ti, to that the wanne of law [ 
n K | 
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OR Tan  Curtice's Caſe; LS, 8 
the Courts Warns, this caſe; ore yartkioſice bai iy watt 


2 C, 6 947 


1 — 
Zet rip Curtice thathhs ders legte tertaty jr jor 0 75 paged vel 'd; TIS 


quibus vel per que fervitia 1 ignorant) wherenpon a 2 2 1 nquirind was: as * to beat 


Wardks, recitinethe place and time of the fozmer tnjaiſition, v tuf⸗ brevis. large, 
de Mandamns,and gat Ignorant of the tenure, and lay not that it wan ke 7 


befoze the Eſcheatoz, and then pzoceded & quia jam accipinus, that the tats 
lands o2 tome of them were holven of en ſervice in chief oz ofherwiſe. 
by Knights ſervice, Tab: yracipimu that you hall enquire whether the cad lands 

oz any ot them beſo holden. The chief Baron Tanfeild and J, (Coke abſent) 
were of opinion that the want of Ceram was well enough, both becauſe it was 

virtute brevis, which muſt be befo2e the Elcheatoꝛ, and becauſe there is a A.- 
lius Inquirendum in the Regifter lo and a Qa plura in Fitz. Na. Br. But ie holy: 


the wit vicious, becauſe im an Eu the -inquirit vt the Tenure c 


be free and at large, anvought not to be reftratiiedto the Kings Ti . y | 
which ts 83 Pzedverit and Mejubfctal to wu truth, 9 5 by nas 
5 Tredrches Caſe. 8 N 5 jt 5 . = 


3 Ii being the Kings wary of lands, holden of the am by This caſe was | | 
1 nnights cervice in chiek, dyed the Kings ward; and by Devenerunt after reſolved by 
85. h, it was found in the 13 pear ofthe King; that Lettice and r d. Kad ar 
Sifters and hetres, and both of tun age. And that Lertice the vjvix, | dend my elle 
the life ol her bꝛother the ward, departed the 1 ealme | Gout pete b, 

vent her religions education, and was and rema 1 U re ſhed and de- 


and that the p2ofits of all the lands.by the Statute «3. 3. nei cap. 5. belong unto. creedin the 


her other Wiſter Elizabeth. 


The Queſtion was, What ſhall become of the pert af Littice 7 15 0 wa | 
Chief Jultiee Mountague and J agreed clearly, that the moſty of Littice, as to end Cher 
the fate of the land was not fozfeited no? ſettled in Elizabeth, fog the wh ate 12 Baron conti 
that he wal take no benefif by deſcent; et. not that ſh? ſhonld'not. fag | 
ſcent:and then p2occeys to ſhew tie meaning the lat dÞ | 
her unconfozmity; Wall be receives by the next of* kin; a | 


8 12 Kt. 
2 tbe md tot 

nts oat ip be made, con. 
bo returning 


4 5 


kin ſhan receive the vrofits, whom 0 8 ver 
uſe of the hefres is all, oꝛ in pa 
— tyat he is but 2 418 


uſe in abey- TW 1 15 2 vat N 
i hall eng fercethe 1 . W. Gave e e 
* * tobe nanter. . Would be ſued after his death. 


into abey ang _ being — + the ac * of uſes) i in 4 the and 
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Roy verkts Kiſhop Norwich, 


1 8 a Onare ia pod in the Rings Bench, by the King acatnſt the Biſhop 

of Norwich, and one Sacre Incumbent; Jt was reſolved by the Court, that at D; wie 

ik an incumbent were gutity- of Himonp in obtaining a Benefice; „that he ſor 8 3 
was made incapable of that Benefice fo2 ever, by the woꝛds of tho#atate, 31 e Fn BG oy 
Eliz. which are largely to be expounded. And the: caſe of Sfr Arthur Ingram Was vy 17 * 
thereupon remembꝛed, who having bought the offige of Cofferer; being an olktcg wee 
handling the Bingstreaſure, was holden by Egerton Lo2d Chancettoyr, and any perſon 


55 Coke Chiefe Juſtite, not onely removeable fo2 the p2clent; but. Alco {02 ever diſabled, nor 
# uncapable of that office by foꝛte ot the ffatute of-5 E. 6. though he Now o an heirs 
| obſtante, fo), the es Muy: babies * the 0 could not be es by pts 
the King, * 
. . oe l 3b. 6. ; 
15 os ES. Eh Spot again The del. 25 ; 5 oo = Y 7 N Hil, II, Jac. 
, Rot 692. 


Kanc. 
Waller. 
5 
Deviſe. 
dentences 


4 Kober under whom rhepefenvant ane 


-  . mave theleaſe, upon whonithe vefefivant re-entred.” 1 
7 _* the plaintiff ſhould be barred ; foz, the an 3 at W. lam at eh EIS, 
3 ſhould be one anothers heires, was to be applied to the firft Claute of r 


ion ot twenty acres between them, (though the gift to James, and ſo to William ©. 
loꝛ the lands in queſtion came betwen,) and could dt be applpes to that rt, ETD 
. becauſe that laft clauſe was tecipꝛocal fo} lands, etther at. them m igt kale tie. 
from other, which fitted. wel the twenty acres, becanſe William: might take 
from Anthony by ſurvivoꝛ, as well as Anthony from William, which tould not be 
to in the lands given to James and ſo to William, fo W mm could takt 10 pare . 
of them from Anthony. 5 ä 
Thea teuching thoſe, ſince there was no effate talle given to Jai mes, aud that : 

fo deta;iit of iſſue William ſhould be his hetre, that gave William an ite 'of 
inheritance, either in fe ſimple,o2 ſach in tatle ag James hab. 

2 Foꝛ though none can be truly heire, but he that the law makes ſo, pet there | 
. is an beire by appellation and vulgar acceptance, which imitates the late of a 2 6 2 

7 true heire. And therefoze if by my will A appoint that ]. S. hall be hetre ok 
my land, he ſhall have it in fe, fo2 ſuch eſtate as the anceſto> hath, 152 de is 
totnherff, And therekoze the ſatd w32d| heirs} in the latter clanſe het wen n 
VVilliam and Anthony ſhall give him an eſtate fo; life to the ſurvivo2,. | 


> The word heire | | 


the bother to whom he ts made. heire, hay. bat an eltate aten of Ie kow it ſhall be 
fore, 1 5 ; taken in a 


Vernon verſus Onſlow 75 Debt. | E 5 Ht es 
LCD. Baakedec 
Yo bought an action of debt againt Onflow! upon an Dbligation, ar d . alias” . 


demande 80 pounds, and upon Oper oft e Obli atlon, it Rath rengrs 871 
4 * ter in 0 mo l bris. , a . ; _C ”m 7 fi he 
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76 Bray verſ.) Purter verſ.) Barks verſ.) 
Sf Hane. F Parker. Parker. 


Bray verſus. Hayne. Caſe. It 
An action for BY brought an action of the Cafe againff Hayne, and declared, that wherehe #7: 
words, fot ſay« ] D | ad deen Wafliff to Sir William M. Knight fo2 thꝛe peares laſt paſt, of his 1 
* {He no land in C, and had the ſelling of his cozne and grain, that the defenvant had 3 
er "bag fai theſe woꝛds unto him,[ Thou art a couſening knave, and thou haff couſened 1 
me in ſeling falſe meaſure in my barlp, and the Countrey is bound to curſe thee 5 
fo2 feliing with falle meaſures, and J wilt pꝛove it, « thou haft changed mp 8 

barly-] Upon not guilty a verdict was kound fo2 the plaintiff, - 


And pet judgement was given againff him that thoſe woꝛds beare no acton: 
fo2 every kalſehod charged upon a man in his pꝛivate dealings will not bear act- | 
on; But if a man of a publike occupation oꝛ trade be charged with veceit in that 1 

tit will bear an adton. And therefoze if this man had been a tommon Ridder ?:: 
Badger, and had been charged with ſelling by kalſe meaſure, it would have boꝛne 

action, and J was of opinion, and ſo J am. that N habe a Bailiffe, to whom 3 

commit the buying and ſelifng of my cozn and gyatn, and give him the greater 
wages, fn reſpect of that trat and employmeny, and then a man will charge 
blm to dave dererbed me in his office, by buying and ſeliing br falfe meaſure, 
tio my lots 02 damage, this will bear an action, fo2 this difcrevits him in his 
meanes of living; And this kind of offence mey not onlp be caule to pat him 

ont ol that ſer vice, but to be refuſed of all others, But that couto not be applyed to 


8 this tale, koꝛ ft doth not appear that theſe woꝛos were ſpoken of any fale of cope 
whileft he was BailtE,noz of his Palters corn, no to the damage of his Palter, 


M. 12. Jace N : 1 b ö Parker verſus Parker, | 
Rot. 547. N | | 


Ko! =_ TJ Arker bzought an adton of the caſe upon a Trover and converſion a nafnſt 
Amendment T Parker, and the Detlaxation upon the imparlance Roll had ſpaces foz the 


cannot be of dap and pear, of loſing, finding, and conperſton of the gods, bat the iſſue 


= 


an imparlance Roll, and all the reſt were perfec in this point. 5 
roll. And the Court was of opinion, that the imparlance Roll could not be amended, 
and made perfec by the iCue Rod, becauſe it was the oꝛigtnal, and was to wat⸗ 
rant the other, and not © converſo. But pet becauſe upon tffte not gutity, verdic. 
was given fo? the plaintiffe; this Court gave ju»gement foz him, becaufe the de⸗ 6 
claration,as it was found in the imparlance Koll, was god enough in matter, 4 
fo2 the Trover and converſion, was latd in the pꝛeterpertea tenſe, and ſo be. 5 


| n bzought, and ſo the fanit in the declaratton being bat in fozme, : : 


_ kozethe adio 
was holpen by the ſtatute of Jeofalles, 


| + Burks verſus Parker, Treſpaſſe. 


Ifue de injuria A N action of treſpaſs was bꝛought fo2 taking of a kettle at Weljowne, the 


— the A detendant ſuſt ned by reaſon of a Cuſtome in the Panoz of Tiddiſwell, 


g the plaintiffe jopned iſſue ö 

E bed de — 4 de Weſtowne & Manerio de Tiddeſwell by the Roll, and * 

a verdin to the plaintiff, and though the plaintiffe mould not have trauerſfes 

| the cauſe generally, bat the Cuſtome, yet that was juvgey holpen by the S | 
lc. akute of Jooffailes as matter of fozme, becauſe abſque tali cauſa contained 

© the Cuffome and moꝛe, but becauſe the @heriffe had returned his pannell de 

viſue me ij be vicineto de Weftowne only, that was incurable, though it were moved, that the 

neither foo. Award was by the Rol de vicineto de Weſtowne and Pane both, Alſo the ven. 


ne de injuria ſua propria ab ſque tali cauſa. The ven. fac. 


4 enge er too fac. might be ãmended accozving to the Roll. It was venyad, and refolvedfoz 
*. tworeaſons, Firſt, that it ought not to be from Weſtowne at all, becanſe the 


taking was confeſſed on both ſides, ſo that required no tryal, but the tauſe onely 
was controterted, which was the cuſtome; and other things ariüng fromthe 
-Panoz of Tiddeſwell. And though the Roll had been pertea krom the 3 


OS 


* 
' a \ * 
* 
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Auften "_ Sminfei is) Coote et  Omenverl. 1 7 


onely, ( as it ovight to habe bern) ſo that the va. fac. might have bern, 25 
by warrant of it (tt nothing had ben done upon it) vat now when it appears to 8 
the Court; that the ti all was not had by ſach a Jnry, as the Roll and the Law "add «= pr WM 


required, to the prejudice of the truth in ſhew, it ought not to be allowe, and duch, and doe 
therefore not to be amendeg. e - —— 


Auften vetſus Gervds. 


dn 


1 „ 0 — — ry .—_ - 
; . e. - 
0 * 
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T7 B the 4 ſumpſit befoze, by Auſten plaintiff againſt Gervas, fudgement was | 
given againft the plaintiff, becauſe he did not averre, that he did offer the 
Bond ready ſealed; and to delfver. the ſame to the ſafo- Gervas, neither did ſet. 
down the ſumme, in which he ſbould be bound fo2 the ſame ten pounds, to; 
though it were expꝛeſled in the conſideration latvoncly, that he ſhould be bound 
koꝛ the payment, yet the law required, that he ſhoulpbe-bound in a competent 
ſumme, which is under the Judgement. of the Court, and therefoze muff be 


- . . - 


pleaved exp2oſſelp, that the Court may judge ol it. 


At wasfntther moved, that the conũderation of the money payed in band by 


the plainticke, being an infant; was voto. But to that J anfwersd> that-becauſe 
it was delivered by his oma hands, tt wis but vold ble to be recovery again bx 


\ 


an Action of Account, > 
Swinfe.lds Caſe; 


Pon occaſton of a Prohibition ſued by Swinfeild executoꝛ of Swinfe ild as 

Ua Iveatt to the Conxt of Requecs. 5 

Brownloe temembzed the Court, that the Pꝛohibit tons did not uſe to ſtlle 
tt by the namt ot a Court, but did deliver it thus ; That the patty div-pzefexre Court of Re- 
a Bin to the Pacters ofRequeſts, and therefoze it was appointed that the 1 fot ſo 


fozme ſhouldbe fill obſerved. 
Ade Cote verſus Adrian Gilbert, Caſe. 


| A. Drian Coote bzought an action upon the Caſe againſt Adrian Gilbert, fo; 2 he 
AA taping, Thou art a Theef, andhath ſtolen a tre. ] Aue not guilty, aud 3 12 a . 
kound ko; the plaintiſke, and pet it was adjudged agatuft. him koz the ſpectal words for ſay- 
woꝛds, though they come under the woꝛdlans are in common ſenſe to be under ing, Thou arc 
fo, to be but a verifying and making god of the general won Theft Jans then 2 Theef, and 
[ a tre ] ſhall be niverfod rather-a tre ſtanding then felteo, which is wap, ba ſt fiollo 
andthe law Uratnes not to hurt bat to heale: Pet Towſecitey a juvgctyent. Expoſition of 
in the Kings Bench, 5 Jac. given fo2 the plaintiffe upon theſe wo os: Then . 
art a Ther, and haſt ſtellen trœs out of J. S. his Ozchard, and J habe ſpent one ing to the beſt 
hunv2ed pound, and J wil (pend another to hang thee. Which. caſe tweattow- ſenſe. 
ed not, though it were ſomewhat d ranger then the cauſe at the Bar, 1 
So note, w2vs are taken belt foz the ſpegker, pea, and though ſomg cannot 
fan with that conſtruction, as here the wozd l ollen J to thers is ont Rate fo2 


; D e 


deds, another foz ways, Nate that, es 


REES 4 5 „ * FY : 
Owen an Attorney verſus Mr. Holt 
of Grayes-Inne, | 


Wen an attorney of this Court ſaed Paſter Holt of Grayes Inne upon a Duchy Court 
Bond of etghty pounds, Palter Holt exhibited a Bil) againſt him in the. heir jucil- 
Duchy Court, to de relfeved in way ot equity, petending that it was maye Keen. 
concerning an extent ot land, lying within the County Palatine of Lancaſter 

and ſome cauſe of equity in it: whereaponthe Coart awarded a pꝛobibitton, ves? 
cauſe the Duchy Court hath no Jurtsvicion inreſpec of th perſon; as: becauſe p,qqvigon to 
the perſons ſutcozs dwell within the County Palatine of Lancaſter, fp the Duchy 


Court. 


Saint 1 verſ.) Don » Plots: Serviento 'F n . 
Saint John. 1 verſ. Jollif „Tucker, & Bingley. 


Action on che 
ſtatute 21 H. 6. 
for not return- 
ing one Bur- 


ge ſſe. 


Admiralty. - 


Prchibicor: to. 
the Admicalry' 
for cauſe nor 
done at Sea. 
Admiralty 
Court holds 


Plea of chings 


at land. | 


* 4 A 
aP 
4 » . 4 


lands of the Subject any v where, but upon the Binge own lands; and his own 
Revenue, and perhaps upon bonds and allurances given foz his revenue of the 
Dacky, 'Wherenpon Holt being pꝛeſent, finding the opinion ofthe Court, fafd 
he would ſarceaſe his ſaft there without wꝛit. And ſo the * — 
"ys Caule, 


Saint Jchn againſt Saint John, Debt. 


YAint John band an action dt debt fo? koꝛty pounds againft Saint John 
)Bailiffe of Stockbride, upon the ſtatute of 21 H. 6. fo; not returning him 
Burgeſle of the ſame Town, koꝛ the laſt intended Parliament. And where the 
woꝛds of the Statute are; that the Sheriffſhall ſend his pꝛecept to the Ma fol, if 
there be no.Pajc2,tkento the 2ailiffe:the platnt(ff declared.that-the Sheriff had 
made his 1 unto the Bailiff: without averring, thit there was no 
Majoꝛ. And now alter a verdic fo2 the plaintiff, this was moped in arreſt of 
judgement; Wut the Court was of opinion clearly, that it was gaod. fo2 we 
Wall not intend that there is a Pajo2 except it be wwe wed, and: if there were 
one, it hould come ꝑꝛoperiſ in the other fide, | 
And though the Parliament was as none, becauſs there was no Ad noꝛ Re: 
*co2d of it, yet this action may lye, (02 there was a returne of the — and 
many ſittings, | 


Ne 


Don n Diego Ser viento ia Aras ae ** for the 
OM of Spaine, againſt Jollff and Tucker, and 3 
_ Richard Bungl =. „ 
Tons Biege "WIPE 5 An. EtnbaCado2 Lieger fo2 the Alng of Spatle 
 Jivenen in the Admiral Court, as P2ocuratoz general fo2 all his Pakets 
ſubjeas, againſt one Jolliffe and Tucker, and againſt Sir Richard Bingley fo: 
two ſhips, and their lading of divers kinds of the gods of the ſubjects of the 
King of Spatne generally, and not naming them add»u&#* ad Port de Munſter, 
inthe p2eface of the libell generally againſt them all, and then pꝛocerds and 
charged them ſeverally thus: That Jolliffe, and Tucker Captain, Piratæ ix Alto 
mare, more hellice dict as naves aggreſſi ſunt; &. per vim & violentiam tak them 
and that they were adduct æ in partes Hibernie , and that they came to the hands 
ok Sir Richard Birigley, and he converted them to his own uſe ( not faytng 
where) and refuſeth to render them being reguired,xc. Yereupon Sir Richard 
Bingley p2ayed a P2ohibition, and two dapes were given to the Embattadezs 
Counſel: And now Mountague the Kings Serjeant foz the Embaſſavoz, 
laid, that he could not ſue fo thele gabs at Common ane he was not 
piepzekaty. 3 
. Decondly, that Piracy vid not chan ge property n6 mo2e then theft at land. 
Thirdlp; that the cauſe begun at Sea, and theretoze oztginallp-belonged to 
Appitralty. But all this ndtwithftanding, the Court with full and clear 
at, awarded a Pꝛohibttion koꝛ that part of theſuft onely'that, concerned 
Sir Richard Bingley,allowing clearely, that they might p2oced againſt }olliffe 
and Tucker fo? that part of the fuit, that did diſtinctly concern them, becauſe it 
was laid done upon the high "EY But becauſe Dir Richard Bingley is not 
tatd to have had any hand in the firſt taking at Sea, but apart by himſelfe, in 
that the gods came after to his hands, and were converted by him to his own 
>, Which ts his particular Charge; that part ot the ſait belongs not to the 
Admirals Tourt: becauſe it is not laid to be done at Sea. Pap, moe, it 
at; lafo'fii the libell, as it muſt needs be unverffod tobe done in the poꝛt of 
Munſter, o; at land fn Ireland; fo2 it is ſatd, that thry were bzonght ad partes 
Hibernis, ( not mars Eltbernici )ſo it muſt be underſtod upon the continent, 
and then kollowes, that they came to Bingleys hand, which mut * underſtor 
_ tets, nd other place being aint. * 1 
0 ; 
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Hon the whole Cant refolben cet of 
lo yo plea of auy contract, bat ſneb as rifeth en the ih —_ 
riſe upon any Eontinent, Bozt, oz! 3 ven in the Wo2lp,out of the g Dum 

_ 2 1 7 1 9 is limited by be on the Seas inns; 
o2 the Admiral ts ca; and the rt 

therefo2e if anp St ou dhe other Eilts Jubtt #2 Faritime ente Any 


te at the hands 
England, to2 wzongs done him out ot, his . ba Trek 1 roy: bo 


tit the Fans 


Coyrts that have 2 over the Cauſe. Now {| the .Cauſe-rif 
A0 5 5 a Pozt, (fot: no Pozt is part * 
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tp, but he malt fue in the Courts of 
wer in Aan e te. Auw en it malt de ve 
And this latt aint Bingley in other 
abb As f any others of the Ber 
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wy 


lie, which in it leite wi 5 
And note that the ſame day rant John, 
20htbi.ton in the. Sul 


«ip fee It Cape de Vert, whic TE hen fr n ep Ia. a 5 


8 


and at Guiney: But becauſe f 
ther had ſuffered it to Pocgn! to ſentence, ens, Ros, the; am 
2 he 'Statate there werscaule; 22% ane ther 


2 wks Poe, Amik, 


Put g zung, mirattyfo2an or@ment 
Eine 2 ut Pops, andthat then 
n Barbarie, and tat. ars were fy ph 
the — 41 
1 5 
ne 


05 12 0 was granted; bit 
myple 4510 fl of the 
EN B. 118. g. 10 H Temps 
| 5 H. 6. 2H. 4. 6 e. H. 6. And th Tt, yr 
bem, and Str John Watts hay a Pꝛobiblt 
do: of Spaine, ' fo attaching of Ln ati 
to the, Ning of Spa ine bzonght hither, and which | 


long to his Yaffer ag conififcated, as alt other e "21% 
of gods here at land mut be tryed by the Es bewere 


be guided. g 
Al 0, Jenniogs] libelled fn the Av mira 8 
layd to be made apud Malaga, inter diſtrittuns 
of: Gbralter 3 aff a fetal 2 mr itimius : 57 


Newmas verſ.) 
Moore. 


ih. ad — 4 


"Contract was made at the Illand of Malega, Pzohibition was granted; fo2 it 
was not regarded, that he added -»fa Jurisdiſtionem maritiman, which appeared 


* 


tontrarp. ide infa. 


Newman verſus Moore. Second deliverance. 


Southampton. Homas Newman b2onght a ſecond deliverante againft Nicholas Moore 
Waller. I foꝛz taking his Beafts at Froyle n quodam locs vocat. Brocks Cloſe : The 
dans 78 diekendant avowes the taking, and ſhewes that Str Pcxall Brocas was 
cr. 3392 feifcy of the place, inter «lis, in his demeſne as of Fe, and help the ſame of 
the late Quene in chief, and ſo ſeiſed, deviſed a rent of ten p 175 a pear, 
ont of the ſaid lands to theTafo Nicholas Moore foy terme of "his life with a 
kllanſe ot diſtreſſe, and likewiſe deviled two parts.of the land yntoth 
Deviſe of ben Pexall Brocas, and the heites of his body, and that he diſtrained. the Boat 
\ lden in d the plaint{Einthe two parts ofthe ſaid Cloſe,as o: the rent behind the plains 
chief, tiff confefſeth the ſeifin.tenure, and device, and conveted the third part to konte 
heires, whereef one Becker was one, and then conveped, the fanrt part being 
the twellfh part of the whole to one Jepſon, who nemiſed the twellth part unto 
bim, by fozce whereof be was of the.twelth part Fe and lo yoſlefled put 
in his beaſts into the-Taip{welth part Ea the delendant tok them 
© The avawgnt convene untothe ſais Jepſon as well the two pg q ebſſep 
as the ſaid twelfth parſ,,; Arm then Weines, that Jepſon did derne both. ths 
one aid theother to the plaintif}, up fozce whereof. he was poſſeſſed. of both, 
and ſa poſleiled. put in his bealts, 4h que hoc quod pradiſtus Thomas Newman 
de pred. 12, parge fenement. pr.2d. cum pertinentits in Frey pradict tantum poſſeſ- 


Lond 


42 — a * 9 ; . l SONS a 238 5 » 
ng fonat exiffes poſit Averia ſnapred.,in pred. trigints Aer paſture cum pertinen; 
Traverſe con- q 11s . 5 4 | ; P 


= 


ein quphm,& cfieut igem T hows ſuperixs alf gui. Peieripon the plaintiff 
benimmt fx Jaw, and foz-capls of demurrer, ewes that the avowant hav 


both confelled> avopded, and traverſed the platntiffs plea, amd alto that he had 


* 


leſſion and 
a voidance. 


traverſeß that which the plaintitk had riot alledged. e. the bent. And it was 
without argument ruled, that the veviſe of the Rent, by the name, out of all 
the lands, was god as aut of the two parts onelp, by the meaning of the ſtatute 


againft the.opinton bier in Butlers caſe any Bakers, as it ha been fozmerly 


Nicholas Moore avowant in the Common Pleas, Trin. s Jac, Reg: Rot. 707, 


o 


which ts the caſe repoꝛted by mp Lo2d Coke lib. 6. | | 

But fo2 the koꝛme of the traverſe it was argned to be naught, becauſe the 

- ._--z adowant had confeſſed: as much as the plaintiff had pleaded, that is to ſay, the 

Trayerſe;upon- leaſe of the twelfth part, and then added the leaſe of the two parts, which twp 
__ _*+-* refed theres and th 

leaſe of the two parts, 


f 


f 


and pet be- were not to be. charged, And pet the plea was holden good, and 
themes caſe betwen Barton and Moore ,. the pleading was altogether the 
lame with this, the ſame traverſs, aud demurrer, wfth the cante eſpecially 
_ aſſigned; aa it was here, and the, point; argued, and afterward by the oꝛder of 

the-Court.oyerruled and left, and commanded to argue onely the matter in law, 


4 «7 * 


which uns alto adjudged-fo2 Moare the avowant; though in the repo?t of the 

caſe there is no mention maveof this point of the traverſe. OY 
-Noip:foz the objection- made agaiuft this traverſe > which makes a ſhew 

A: declared my opinion , that if it had ben, found. upon ine taken upon the 


traverſe; that the plaintiff had bien poſſeſſe of moze then the twelfth part 
5 bt, | 9 5 ; ve 


adjuvged-ppan. the ſame. will bettzn, Eultace Baron plaintiff, andthe ame 


en the traverſe chould have come on the other ſideto that. 
ris, For now. it was ſaid, that the tine upon this traverſe | 
micht-pat the plaintiff to a miſchief, oz if be wer? vaſſeſſen of moze then of the 
bird partiſchargea, thenſo mach as he pleads if ſhould be found againft him, 


t given fo} the avowant. Foz it was ſhewed to the Court, that in 
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| with condition fo2 perfoztnance of covenants of a Dærd poll, and pieades that pleading of | 
he had #erfozmed them all, not ſhewing what they were, Whereuyon the Setzung in 
- plaint(fvemurred in Law, and the plea upon the demurrer was adjourned * — — 


— * * 1 
* 2 


e 
Gibſon, & verſ. Wilkes. 


of the land dilcharged as of the full third part, eꝛ the like, and of no part of the 
reſt of the land charged. that it had ber n found fo? the plaintifk. 

Foz upon the diſcloſing of the caſe it appears plainly, that the effec and end 
of the iſſue is, wh ther he were poſſeſſed onely of land viſcharged, oꝛ as wellof 
land chargev as diſcharged, and not of what part of thoſelands; fo; that is not 


the ſubſtance; though it be the letter of the iſſue, 


It was alfo ſad, that every man will be pꝛeſumed to know his own cafe, 


and ſo it ſhall be accounted his folly if he have miſtaken his part. But yet it 


was agred by the whole Court, that the Avowant might have reffed upon his 
plea, as a confeſſfon and avoivance without the traverſe ; and that the traverſe 


Pro 


Fo . 
* 


might better have come on the plaintiffs fide, 


And thrrekoꝛe J am of opinion, that fince the confeſſion and avoidance was 
of the lame effect and conſequence with the traverſe an d ſo ſurpiulage, thounhj 
tt were no juſt cauſe of demurrer, yet the platntiff might have waved that tra: 


4 F - 


verſe, and maintained his poſleſtton of the part diſcharged, que hoc, that he 
was poſſeſſov of the part charged, modo & forma proxt , and ſo the taue would 
bave rilen upon his traverſe matertal, not upon the others immater tal. 


Storer verlus Gilſan. Obligation: 


Toner Abmiiniſtiato?, platnt(.againt Gibſon Defendant ; in an nuten of Tem. iii 3 
Debt upon an Obligation; The Defendant pleaded that the obligation was Jac. Reg, 


from Octab. Mich. laft tothis Octab.Hillar:at which day the Defetivant plead © 


ed > that ſince the laft continuance, ſenpſtuce Octab. Mich. laſt, from which day 


the tald plea was coiſtfnuey till this Octab. Hillar. the platntiffs admin 
on was revoked and committed td the Defenvant, . | 


And it it was agre that upon thoſe avjoznments.+ continuanc es ofvemurs- | 


rers,the plaintit might be non⸗ſuit at y yay in another Term, whereunto it is 
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adjourned, and bythe fame reafon he map plead a plea puis dartein continuance, Plea puis dar- 


And it was alſo agrerd, that if he oz the plaintiff thouly here take iflue , oz bee gat nie 
marre upon this pleq, pet the Court mut conſider alfo upon the firſt demüt. mine: or üs 


rer;fo2 ft upon that ſtanding tontetked bp the demurrer, the platntiff could not 


* 


Have his adion, the Court cannot give judgment fo2 him, howſoeyer the latter 


iſae 02 demurret paſſe, But other mile it were if the firſt had bien an iNae; foz. 


- then nothing were confeſſed to his pzejudice, and then that had den utterly 


relinquiſhed by a ſecond iſſue oꝛ demurter ; Zyere: 


Caddington verſus Wilkins Caſe; 


#2 


| E Uadington b2ought an action ot the caſe again Wilkins, and declared that Trip. i Vac: 


i Marr, 10 Jac.the Defendant had ſpoken to him theſe woꝛds viz.Ye(mea# Ro. 9. 
ning the plaintick) is a thef, and why will you take his part: To which the Calling aan 
Defendant pleaded, that 1 Auguſti 26. Eliz. the plaintiffdid teal fx Shckp or chief alter a 
one J. S. by foxce whereof, ic. and ſo he jultifieth them. The plain titk by pzote- Pale ee. 
ſtat ion ſaith; that he ſtole not the Shep, and pleads the gensrol parvon 7 JIac. , 
and avers that he is none of the perſons exceed. Mhereupon the Wefendanrt 
demurred in law. And now this Term it was adjudged fo2 the plaintiff, to:: 

the whole Court were of opinton, that tyough he were a Thiel once, yet when | 
the pardon came, it tok away not onze nam, but reatum, fo; felonp is contra 


Coronam & dignitatem Regis. So when the u ing hath dilcharged it and par: 

doned him ot tt, he hath cle red the perſon of the crime and intamp, wherein 7 

no pꝛivate perſon is intereſſed but the Commonwealth, - whereof be is the © * 

Head, and in whom al general wzongs reitde, and to whom the ref0:mattorof 

au general wzongs belongs, And therefoze ſuits fo; vetamatten b 
3 DP | 


perſons 
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Grob ham verſ. 


1 boregh. 
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perſons in Spirſtnal Courts are paryenable by the King, even after * 
tence , becauſe though they be ſued ſometime by the party griebed, pet he is 
not but in the nature of an Inkoꝛmer, and the ſentence is not to gibe him amends 
but pro ſalute anime, fo2 rxamples ſake, And ſo are the ſuits in the Starre- 
Chamber. And to ſhew the fozce of the Kings pardon, the Chiefe Juſtice then 
cited two bookes, 1 & 2 E. 3. Fitz, Corone 281. 154. wherein it is ad judged, 
that it in an appeale of felot'p, the defendant doe offer triall by battel, the plain- 
tife may counterplead ft, by lavingthe dekendant being app2ehended, eſcaped 02 
bꝛake pꝛiſon, which pꝛelumes a guiltineſſe. And yet thoſe bookes are ruled, that 

ik the King pardon that bꝛeaking of p2iſon, the defendant fhall be reſtoꝛed to 
the bataile, and the counterplea taken away, And pet the reaſon of the pꝛe⸗ 
ſumption of the guiltineCe is the ſame after the pardon as it was befoze. But 
the reaſon of the caſe is, that the Kings pardon doth not only clear? the offence 
it ſelfe, but all the dependencies, penalties, and diſabilities incident unto it, and 
that againſt the appellant, Foz though the appellant hath an intereſt in the 
oꝛiginall fact , which the King would not diſcharge as againif him, yet in the 
b:eaking,of the p2iſon he had none but oblique, And it was ſatd that he could no 
mo2ecall him thiefe, in the p2eſent tenſe, then to ſay a man hath the pox, oꝛ is a 
villaine after he be tured oꝛmanumiſed, but that he had been a thiefe oꝛ villain 

he might ſay, And it was held no great difference , though this had been a 

- fpecialipardon and not knowne to the defendant , fo hee mult take heed at 
his perilt that he doe no man w2ong, And there is no neceſſity noꝛ uſe of flan- 
derous wozps to be allowed to ignoꝛants. But it may well be, that if a man had 
- - committed felony, and got a ſecret pardon, pet another man not knowing of the 
pardon map julkifie the appꝛehending ok him koꝛ the felony, becauſeft1 is Ads 


' Comms fame Hancement ef Juſtice; even as a common voice and fame ts a ſufficient war⸗ 


a ſufficient. pant to arreſt fo2 felony , though the ſame be not true: But ſo it is not to call 
1 bon thiefe, fo2 that is neither neceCarpy noꝛ advanceth no? tends to Juftice ; 
now _ Reſs duun ſupra, ſee foꝛ the fozce of a pardon in * lib. 6. 1 3, 14. 

and my diſcourſe upon it there, 


1 1 Sir Richard Grobham Knight 3 0 e 

HJ. 10. J ac. 5 

= = G Jr Richard Grovham bʒought an actfon of debt of 100 pounds againſt Thorn- 
4 — borough and others, and declared upon a leaſe made at London of the Panoꝛ 


upon a leaſe. of Leckford-Richards , fn the County of Southhampton, and of a capitall Peſuage 
in the ſame County of Southhampton, and foure Cloſes paſture to the ſame Pe: 
Nomine penæ [aage adjopning, lying in Lecktord in the ſame County of Souchhampton, ec, 
is not forfeired rend ing 120 pounds a peare, with a nomine pœnæ of 8 ſhillings a dap, fo2 non. 
* de- papment, and then ſhewes that 60 pound was behind fo2 halte the yeare, at ſuch 
= 5 feaſt , and ſo remained behind by the ſpace of a hundꝛed dayes, making foꝛty 
manded pat P2uMd, ſo together the 1oo pound, The defendant confeſſen the demiſe, and plea- 
for rent, part Ved 8 0 18 m_ 3 . „ upon a 1 __ ze the 
for pain, demiſe; hut ſhewes that the Lfberate was executed after the rent due, where: 
judgement. is upon the plaintife demurred, and judgement was given koz him fo2 the 60 pound 
. rent, becauſe it was due befo2e the Liberate executed. 
— ne And though the leaſe were ill latd in the declaration, in as much as the capitall 
till liberare. - E 5 12 no Towne, but 2 5 N at large, ER can be hol⸗ 
* want of viſme pen, by the Town ſet foz the fare Cloſes , fo2 ths ſentence is pertece> foz the 
hurts nor houſe and finiſhed befoꝛe, yet that fault being but want of a viſne'ts cured , be- 
where the ad- cauſe the defendant hath confified the leaſe, 
n * Bat foz the 40 pound paine, it was adjudged againſt the plaintife, becauſe 
— he laid no acuall demand of his rent at the day, without which a paine is not 
Sec infra fol. Co2feitev, Though a demurrer confeſle the fact well pleaded, yet il the defendant 
Riches caſe: here had demurred, he might have taken advantage of the ill laying, but here 
obſerve oe the defendant did both admit the leaſe by pleading the extent to defeat it, and pet 
. moꝛe did confeſle it direaly by a bene & verum, &c. And a leaſe ſo made 7 do. 
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Virel) verl. ? yore! 
Gunſtone. 5 Caſe. . 
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Thomas V. irely againſt Roger Gunſto e. - 


Homas V i::ly b2ou tht an ation of the c:fe-againf|-Roger Gunſtone Clerk 
| the Mings Bench, fo2 calltug him per jured fellow, and had j4dgement 
pp uthil dicit: And thereupon had a watt of enquiry of damages to the Dhe- 
riff of Norfolk, thus: Preceptum eſt Vic. quod per ſacramentum duodecim proborum 
& legalium hominum de Balliva ſua diligenter inq u rat J damna, & c. Where: 
upon the Sheriff returned, uod mandavit Jobaani Geſtingham Ballivo liberta- 
11s Rad. Hare mil, Hundredi de Blachęloſe cui execut. pred. brev, totaliter reſtat 
fienda, & quod alibi infra Com. pred, per ſe fiert non potuit. Qui quidem Ballivns fie 
ſbi reſpondit. And lo lets down an Jiquilition befoze the Bailiffe, and fozty 
pound damages. Hereupon a wꝛit of Exroꝛ was bꝛought in the Excheg. cham⸗ 
ber, and agreed by all the Judges, that the return was inlufkicient, fo it was 
arently untru?, and againſt law, becauſe the warrant was directed to the 
Sheriffe himſelf to be executed in any part i his Dhire, and no venue contain- 
ed in this Ingueſt ek office, as there is in other wꝛits which intitles the Watliffs 
of liberties, Bat pet the Couct would not reverſe the judgement, becauſe there 
were diverſe of the like, both in the Kings Bench and Common Pleas, eſpeci⸗ 
allp fn Suffolk and Norfolk in later times. 


Slawne;s Caſe. 


' NB the P2erogative Court, Sir John Bennet the Judge accoꝛding to the cu⸗ 
| fone „had taken bonds of one Slawney, upon granting of an adminiſtration 
upon the conditions uſual there; whereof one is, that the Adminiſtratoz wall 
diſpoſe the ſurpluſage of the gods after the debts and legacies paid accoꝛding to 
the direction of the Court. Whereupon, the inteſtate having left a wife, to 
whom the azminiſtration was committed, the Judge did now fins a ſurpluſage 
in her. hands, and did ſentence that ſhe Would give certain pozttons to certain of: 
the kindꝛed ok her husband, being not his childꝛen, whereupon a P2ohfbition 


Norfolk H, 
13 Jac. and 
T. 12 Jac. Rot. 
252. Checq. 
Cham. Per- 
jui'd fellow. 


Inquiry of da- 
mages by en- 
queſt of office 
by a Baily ot 
Liberty. 


Return of a- 
dheriffe falſe 


in law. 


Co. Ba. 


was pꝛaped in her behalk. And the Court wis of clear cpinton, that whereas 


the Stat. of 21 H. 8. appoints the aominiſtration to be granted, tc. And that the 
D2dfnary ſhall take ſureties fo2 the adminiſtr ation of the gods of the dead, that 
the Owinarp map not impole any other oꝛ further co dition upon the bond, and 
though the O22inarp will pzeteno that the true adminiſtration mentioned in the 


Statute is to be extended as well to the viſpaſitton ot the lurpiuſage, as ts debts 


The power of 
the Ordinary 

upon the ſur- - 
pluſage of the- 
goods of the 
inteſtate. . 
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Skeat verſ. 5 
bridge and his Wife. 
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| 84 Shendllom verſ. 9 855 
Smith. Oxei; 
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Spendlow againſt Sir William Smith. 


Pendlow Parſon of Skiton fn Norfolke, ſues Str V Villiam Smith of Eſſex Ex⸗ 

Decutoꝛ of one Smith the laſt Parſon there fo dilapidations, in the Arches. 

And among other thi: gs. t yers was a queſtion about a leaſe fo2 years, which 

was alteared to be taken by Sir William Smith in his own name, but cove- 

notifly in traſt, and fo2 the uſe of the ſaid Smich the Parſon , whereupon they 
Court Ecclefi- would put Sir William Smith to his Dath , to anſwer concerning the Covin ; 

aſtical cannot wheteupon the Court granted a P2ohibitton quoad examining of him upon his 

examine a de- Path concerning the Covin ; fo2 though the oꝛiginal canſe belong to their cog- 
1 upon fi inte, pet the Covin and kraud is criminal; and the avowiag of it to be bon 1 
; fade is puniſhable, both in the Star- chamber, and by the penal law of fraudulent i 
gikts, and therekoze not to be exto2ted ont ofhimſelfe by his Dath, Allo the ex- 85 

Court Eccleſi- pdſition of the Statute 13 Eliz. cap. 10. of Dilapidations, and what ſhall be Co- 


Dilapidatiös. 
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N vin oꝛ not within the Law, reſts not in them to judge, bat in the Courts of 5 
ſtatute. Common Law, | | | . 


Ed ard Skeat againſt Oxenbridge and 
Etheldred his Wife. 


* IP [Exact Skeat bʒought an action of waſte againſt Oxenbridge and Etheldred his 
"5 Repir, q Wife, and the wit was De omnibus terris & Gardinis in L. de quibus Edwar- 
Rot. 489. dus Skear gen. jam defunct us fuit ſeiſitus in dominio ſuo ut de feodo & ſic inde ſeiſi- 
Ius exiftens poſt: quartum diem Febr. An. 27 f. 8. inde feoffavit Edmundum Sli- Y 
field & al. ad #/jcm pred. Edwardi Skeat defuntti & pred. Etheldred pro termino vi- . 
tarum eorum; & corny alterins diutius vient is, & poſt deceſſum pred. Edwardi | 
Skeat defuntti, & Etheldred tanc ad nfum hæredum de corpore predifts Edwardi 
Skeat defantts procreand. ſuper cor pus pred, Etheldred. After a verdid upon ifſag 5 
zul waſt found fo2 the Plaintiſf, exteptton was taken to the w2it, becauſe he did ) 
not lay the feof ment to be made to the Feoffozs and their heirs, without which i 
there conld be no tnheritance in Ce que uſe, and by cirtumſtante and conſe: 
huerice no viſ-ftheriſon, as the Action of Maſte impoꝛts, which wis agrekd to ” 
be true, Pet it was juvged fo2 the Platntiff becaaſe the Clerks ofthe Chance⸗ 9 
tp affirmed and chewed their boks that they had uſed khis koꝛme always in that 
caſe ſince the maktag of the ftatute, And the veclaration pꝛot de furthec in - 
r that cafe, and laid the ſeifin in fee as it muſt. 85 1 
Wiirs of waſte ' Dy note a new watt in kozme alowed wanting ſabſfance, by the pꝛactice 
waning 50 late it tame in ule, though it be lite fo? the plaintiff in this caſe might have had 
el by realen his Wett general, and tden there had been noguettto of tt, tos the general watt 
of practice. hviftd have been matntafned with a ſpecial Dectaratton , as it ts common in 
Brief general, Many caſes, And the like pꝛeüdent with the pꝛinctpal, was ſhewed dy Brown- 
and Count low 7 E. 6. Ter. Paſch. Rot. 918. inter Gawhinm Carew mil: & Thomam Carew, & 
ſpecial. Flizaberham th en in waſs. 58 


Vide top the ſike upon a wit of Ci vita 39 H. 6. 38. Fitz. N. B. 193. M. 8 E. 
Taile by what Nn this chſe tit was holden clear, that Erheldred the wife had but an effate fo2 
words. life, and that the intaile and inheritance by the fozme ol limitation /#per , reſted 


bfibld in the husband Edward Skeat. It ts all one, as it tt had deen He redibus Ede 


* 


Warts Skedt de corpore ſm fuper corpus, & c. 
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502, Citizens, and Cemmonaltp had been bp all that time a coꝛpoꝛate bodp, and 
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Cumberland) Day ver., 85 
verſ. Domager. Savad ge. | 
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Earl of Cumbe [land againſt the Counteſſe Dowager, 


L Strepement f.nfctal was awarded out of th? Court to the Coꝛoners of the Egrepement 
County ok Weltmerland in the Action of waſte , brought by the Earl of Cum- of divers 
berland againft the Countefle Dowager, becauſe the Carle was Sheriffe of forms. 
the ſame Djtre, by which w2it the Coꝛonets were commanded to ſuffer no watt 
to be done in the lands, cc. | | . 
Now this terme Oath wis made in Court,, that the Ladies people had done 
w:fte after the wit pavitſhed 4 mave known unto them, yet the Court would 
not com nit them, becauſe it was not a wit directed immediately to the Lady 
and her lervants, tommaading them to do no waſte as it might have been, and 
then it had ben immediate contempt tothe Court, But here the Coꝛoner him⸗ 
ſelt is _— agatnlf the walt by taking poſe comitatus;if there be no remeay, 
oꝛ the like. . 


Day ver ſus Sauadoe. Treſ paſſe. Prownlow. T. 

: : - I Jac. Rot. 

\ FF Atthew Day bꝛought an adton of Treſp iſſe againſt John Savadge fo2 take⸗ 619. Cuſtome 
IVI ing away a bag ot Nutmegs, The defendant pleaded that the City of Lon- C7-0000n ts 
don is alt anctent City, and ſo had been time out of mind, & thit the Pa- een 


cuſtome upon 
che mouth of 


ſeiſed of a Bank oꝛ wharfe in London called Queen-Hithe, and by all that time the Recorder. 
had uſed to have and taket{o2 gods laid upon the ſame wharfe, to bz conveyed 
fromthence by water, of petſons not lawfully thereof diſcharged, wharfage , þ 
is to ſap, a hall-penny fo2 every Pozters bucthen there laid to be ſo conveyed, 
and fo2 default of payment, to diſtrain ſuch gods upon the laid wharf, by a per- 
ſon by the Pajoꝛ to be app5tated, fo the coleaion, and then chewes that two 
perſons unknown b:oagyt 2 Po2ters barthens of the gods ofthe latd Plaintiff, 
being no perſon lawfully diſcharged , whereof the bag of Nutmegs in queſtton 


was part, and laid them upon the [aid wharte to be condeped by water. And 


that the Defendant being appointed Toledo, cc. demands two half-pence, and 
becauſe they were not pid, diſtrained, dc. as was lawful fo2 him to do: The 
Plaintiff by way ot replication confeſſes all the barre ia general, and laid that 
within the ſaid Cttp there was, and time oat of miade had been a cuſtome, that 
all thefremen of the ſaid City, had ben, and cuzht to be diſcharged of the ſat 
papment of wharfage fo2 their gods, and averred, that he was a freeman of the 
ſafd City, æc. Tye laid Defendant ſaid, tht there wis noſuch cuſtome within 
the laid City, Et hoc paratus eſt verificare ubi & quando, & prout Curia conſide- 
raverit. und then addes a ſurmiſe thus: ſuper quo pred. fob. Savadge dicit quod in 
civitate pred. there is, and time dut of minde hath been a cuſtome, that when any 
illue, ac. upon any cuſtome of the ſaid City is jopned, though the Pajoꝛ, Com⸗ 
monalty, and Citizens be parties to the action , the Pa joꝛ and Aldermen of the 
City have uſed to certiſte to the Juſtices the truth ofſach cuſtome; and that the 
ſaid cuſtome an» all other cuſtoms of the ſaid City by authozity of Parliament 
in the ſeventh year of Richard the ſecond was conflrined, And pzayedthe Kings 
wut to the Bajo2 and Aldermen of the ſaid Ctty to certifie, dc. And the ſaid 
Plaintiff ſaith, that the ſaid iNue ought td be tried by Jury, and not by Certifi- 
cate, and that ſach cuſtome alleaged by the Defenvant foz the trial by Certifi» 
cate ut ſupra, ts againft the law and common reaſoa, and pꝛapeth judgement, 
and that the canſe Way be tried by Jurp, whereupon the dekendant demurreth. 
Atter ſome arguments at the barre pro & contra, wherein nothing was que⸗ 
ſtioned, but whether the cuſtom in this ſpectal caſe were god, that the Pajoz 
and Aldermen ſhould certiſie a cuſtome which concerned the intereft of the 
Coxpozation whereof they were a part, F 
The Court now being agreed determined to give judgment, 1 tatreated me 
to pꝛonounce it koꝛ them all. and ſo we gave jndgement that this cuſtome * ; 
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Cuſtome a- 
ga inſt law to 
try and judge 


their owne 


cauſe. 


Cuſtome and 
Preſcription 
their nature 
& difference. 


Cuſtomes in 


London. 


... 


not to be tryed by Certificate, but by the Aury, whereof J gave thee reaſons, 


» 
” Alt 


— ̃ —— 
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The firſt, that it was not pꝛoperly a cuſtome, but a kind of. pꝛeſcription, o2 
in the nature of a p2eſcription, and then clearly it was not within their cuſtom. 

Secondip, that it was ro ſuch cuſfome as was within the reaſon 02 meaning 
of that ſpecisl peculiar fozm of tryal by Certificate, that was granted and nſev 
in London. | | 

Thirdly, it was againſt right and Juſtice, and againſt natural cquity to al- 
low them their Certificate > wherein they are to trp, and judge their own 
Cauſe, x 


As to the firſt it is apparent, that as Savadge pleads it fo the Citte ; it is a 


mer pꝛeſcription in the Coꝛpoꝛation, and if he had joyned unto it (as he ought 
to hive vone) the point of vilcharge of Cittz'ns exp2eſſely, as he did generally, 
under the name of perſons diſcharged, it had been a mer intfre pꝛelcription 
thꝛoughout, and ſo pleaded, 3 Ee 
Now though he omitted that part, yet when it comes to be ſhewed on the o⸗ 
ther ſide, it ft be true, it appears to be a bꝛanch of the laid pꝛeſcription, and of the 


lame nature, and no cuſfome, 


And yet it is true, that being pleaded apart by it ſelfe by the inhabitants „ as 
to a diſcharge of Fr⸗ men, it muſt be pleaded by way of cuſtome, and not by 
way of pꝛelcription, not becauſe of the nature of the thing, but becauſe the Fre&- 


men cannot pꝛelcribe in their perſons,and therefo2c are allowed to lay a cuſtome 


ko their diſcharge, ſo that naturally a pꝛeſctiption oꝛ a thing p2eſcriptible is ſo 


to be laid, where by law it may be, « not by way of cuſtome, and where it cannot 


be by law, and therefoze is pleaded by way of cuſtome, the nature of the thing 
ts not changed, but remains ſtill a pꝛeſcription in his kind, though it be allowed 
to be pleaded by way of cuſtome foz neceſſities lake. And this learning appears 


well in Gatewards cafe, Co. lib. 6.59. b. where it appears, that a thing lying pꝛo⸗ 


perly in pꝛeſcription, as Common did in that caſe being an intereſt, which muſt 
tnhere in ſome body, cannot be pleaded by way ok cuſtome, no2 cannot tand by 


cuſtome where it cannot ſtand by p2eſcription, as there they would have made 


it fo2 inhabitants, that are not permanent to pꝛeſcribe; but yet common koꝛ co- 


pyholders in the Lo2ds ſoyle, is allo ed to be pleaded by cuſtome fo? neceſſities 
ſake, whereas in the loyl of another, it mult be laid by pꝛelcription in the Lo2d, 


and yet the nature of both is a pꝛeſcription. 

But a matter of diſcharge as the pꝛincipal caſe is, and diſcharge of tythes, as 
Gatewards caſe apes, map be laid by wap of cuſt ome, foꝛ that is not an intereſt, 
but an exempt ion, not Poſitive, but Privative of the general poſſeſſion. So it is 
inderd but an exception out of the intereſt, and in truth'ſhould be ſo pleaded as 
in the principal | 

To the ſecond point. This pꝛiviledge of London is to be underſtod of ſuch cu⸗ 
ſtomes, as are of the nature of local laws, peculiar laws fo2 that Citie, general 
to all the Citizens differing from the general law of the kingdome, ſuch as Lit- 
tleton calls in his chapter of Burgage, the cuſtomes and uſuages in many Wo⸗ 
roaghs;and ſamples them that the younger Son ſhall inherit, that the Wife 
ſhall have the whole land in Dower, and that their houſes and lands are devila⸗ 
ble, ſuch are the cuſtomes in London, of foꝛrain attachment, 7 E.6. Dier $5. & 3 
Eliz. Dier 196. and the cuſtome 5 E. 3. fo. 20. that if a Debtoz become fugitive, 
he map be arreffed befoze the day of payment. And Co. 5. lib. fol. 82. Snellings 
caſe, that if one Citizen be indebted to another in a ſingle contra; it ſhall be e- 
qual to an Obligation. And 21 E.4.16.74,75. And 21 E. 2.46. a good caſe to 
this very purpole, where ta an gllize of frety force, in the Court of Oxford, it 
was pleadeo that the cuſtome of tze Town was, that if a man had poſſeſſion of 
lands by 40 We ks, he could not be put cut but by the Kings witt , wherenpon 
the other would have taken ine no ſach tuſtome. Eut it was reſol ved that this 
being the law ofthe Citie , was not to be tryed by Jury, but by the Judges 
às a matter of law, and ſo indeed in nature of a Demurrer, 

And the rcaſon thereof is that the Judges of every place are ſuppoſed to have 

Y knowledge 
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knowledge of the lawes of the place whereby they vos Joo A e 
| ” ; ge, and to 3 
maries among them, And therefoꝛe ifrſuits in their owne Courts b 


them, as the Judges at the Common Law doe in the Rings 
gene rall cuſtomes of the whole Ringdom, being the . ee 
London by ſpectall pꝛtbiledge, they certiſle alſo thetr guſtomes of this nature into | 
the Kings Bench which other Townes doe not, But their cuſtomes, even thole | 
that are thefr-locall lawes,are trpable by Jury, if they come to iCae in theKings. gs 
Courts. And agreeing with this was found, and ſhewey a pꝛeſident = 
38. Eliz. Rotulo 418. in the Common Pleas Londop, between Bilford plainiite. 
and Lowe defendant in an Action upon the caſe fox tertalne parcetis bf Plate 
And the iCne was, whether the ruckante of London were, that there was a 
Common market in London, foz all goods in all open Shops, all dapes, except 
Sundayes and holy dayes, from the Dan:riſing to the Bun. letz and conclaven 
Et hoc parati ſunt verificare, ubi & quando ac prout Curia coofider averit: Ann ben 
the defendants made their furmile fo2 tho (rpg of their cuſtame by the magth Loud. 
of their Rexozder, and pzayey a watt acco2djngip; And it was gragtes retarga- Crab bott 
ble in Triftity Terme; and continued per xox miſe bra. $i Of bit, Mich. ine re. 


then it is entred, that the Concluffon of the defenvants Plea, ought to have been de „ 
And kurther in the pdincipall Cate it cannot p2operly be tal to he 
nature of 12 wg6 gre, and as the fozme of ſurmile, fox the tryall.noth impait, 


N Et de hoc ponit ſe ſuper patrigm,whexenpon the Alea waaſo made und (Cue t Ilan 
and upon venire fac. to the Shertfe of London found * plaintife. 2 

of the whole Gtr, nod fo2 all the Citizens pot ſonaup; a8. | 

cencernes anti the body.Cozpozate of the Citic;andthe place 

where the p26fit 3riſeth, and where the diſfrede is to be takey 0 
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London to 


wo - of 2 324 . 
Ar . 
- 
- 


* 
3 9 77 a 
93 2 8 — 


dtn 


judgement : which is a ſtronger caſe, then this at the barre. 3 
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As to the third point, the bookes are ful, that challenges are nbere 
; the iflue concernesa Citie; 0z Co2pozation, and they A ma 1 e: Tine 52 
my where any of their body be to goe on the Jurp, oz any of kin unto them, tha 


the bodp Coꝛpoꝛate be not diredly party to thts ſat, fo: which purpoſe ſs 1790 
4. 18.28. aſſ. T8. 21 E. 4. 11. where a Deane and [02 which grpol ee wa 
Juro? was challenged , becauſe he was bzother to one of the Prebendaries. 


Now tf ſuch challenges be allowed, where an attaint lpes fo a faite verdi, 


. 
* 


much moꝛe here where there is no wapes to reverſe a falſe Certificate , and 
it is tru? that the Certificate is no judicial Ac, but miniftertall, And therotes, 


{f the Certificate be falſe , the party wan have his temedie by acton of the cap, tn 
and that not againſt the Recozder, but againſt the Pajoꝛ and Alder 1 . _ „ 
is their Certificate by their Retozder, and ſos the pleaving and furyitſe, and 
the watt to Certibie ts a warrant to them z which takes away one defente Made 
agatntt their parttality to themſelves , that they did not certifte , but theit Re⸗ 
cozder, As where a grant is of a cogniſance of Pleas to beholven befoze the 
Steward of the Gzantee , lice the Gzantee faerit pars; but there the Steward 

— f — N yh che 802 zaͤntee, as the Kings Judges are between him 
a | he parties, but here the Recoꝛder is but their mon zake fo2 them 
rep command * ie | b nth to ſpeake fo? them, as 

Sy that that hath been ſat it appeares, that though in pleaving it were con 
kelled, that the tuſtome of Certificate of the cuſtomes of . e a 


* 


Parltanient, pet it made no change in this caſe, both becauſe it ts none of Stat. OY 
cuſtomes intended, and becauſe even an Act of Parliament, made _ = eſtabliſh Cy, 


. 


J tural equitte ; as to make a man Judge in his owne caſe; is void in it ſelfe;fo} W 


naturall equi- 


6 Jura nature [nit immutabili; ves lengny 
; 7 f #murabilia, And they are leges legant, 58 
. 8. 
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Laſilow verſ. 
- "= ml linſon. on, 


F 


Her renn | Nidol, verſ. Brinſle fleyverl. 
verſ. Pal; mer, 2 Rays bred: K 1 


— 


ze e 7 banliaſen Aſſumpſt. 
5 Hill, 11 Jac. Rot. 1484. 


Addon hꝛongbt an Allimof tagainſt Thomlinſon , decla ring that Thomlin- 
;ſon-ſold him ſo many Oats, as atcoꝛding to the rate ot 10 ſhillings 9 pence 


Lage which money the plaintiff pꝛomiſed to pay ſuch a time. And that the ſaid Oats 
alter luch a rate, tame to. 96 quarters, 4 6 buſhels, which the Defendant hath 

not deltvered to his damage, ec. Upon tfſac Nor Aſſumpſit it was found fo) the 

pleintifk. And upon judgement u wꝛit of Ertoꝛ and Erroz alligned, that 96 
quarters, and 6 puchels of Dats, after the rate afo2cſaiv, tame to 52 pound 

And three karthings, and ſo no bꝛeach, becauſe he was not bonnd to veliver fo 

„map. But the judgement was affirmed » both becauſe it was not certain, 


an, I 
v4 4 ET 8 © 


whether ft amounted to any moꝛe, the account was ſo buſie: and alſo becauſe 
The Jaw re- "ff was ndt poſſible in effect to mince the meaſure ſo, fo as it ſhall hit the juft 
9 ; fam, As * hourds' are not accounted fn the pear, . 
ſmall, 5 ; eee * Herrenden againſt Margaret Palmer, 3 
Eo 200 0 OT. 
London. ene echte an Aſſumpfi againſt Margaret Palmer, neten of 


Aſſumpſit. 1 8 
upon promiſe. 


Checq. Cham. 


Hüve, and peart, ärd was indebted unto him kos them 200 pound, and the af« 
ter his death, bad Ukewile bought of him pearl, foꝛ 27 pound, and that upon 
actompt, ſhe was found indebted both thoſe ſums unto him, and pꝛomiſed pays 
ment: Judgement fo2 the plaintiff; and aſſigned foz Erro2 , that the Deſen- 
dant was to be charged by two ſeveral actions, becauſe wee was charged in 
'* two manners, one in her own right, and the ether as Amt, and 
therefozs the judgemenc was reverſed, 


Nichols and * 

Hill. 12 Jac. Rot. 13 . © 
dns Nis Ichols bought an Aſſumpſit againſt Raynbred, veclaring that in conſidera: 
Suff. tion, that Nichols pꝛomiſed to deliver the defend intto his own uſe a Cow, 

the Defendant pꝛomiled to deliter him 50 ſhſuings: Adjudges foꝛ the Plain 
1 tif in both Courts, that the Plaintiff ned not to averre the delivery of the 
romiie tot 


Cow, becauſe it is pꝛomiſe fo2 pꝛomiſe. . here the is mult be at one 


Brinſle and Partridge, 
Trin. 9. Jac, Rot. 318. 


Checq Cham. PRivſley bꝛought an Action upon A ſumpſit againſt Partridge , declaring that 


Afſumpſir, ' be accounted fo2 divers ſums of money, due to the Plaintiff by the laid De. 
Fab. kendant, and upon the ſame account > the Defendant was found in arrerages 


to the Plaintff 7 pound, and that the Defendant ta conſiveratton thereof did 
pꝛomiſe to pay to the Plaintiff the laid 7 pound, at a certain de then to come, 
which he did not pay, to his damage, ic. The Defemant pleaded von A ſſumpſit, 
whereupon the Platntiff had Judgment: The Dekend ant aſſigned fo; Erroz, 
that the conſideratton was not ſufficient , becauſe the Plaintiff did not ew 

whether p monie upon the laid account was due, as fo2 monies received oz lent 
02 toꝛ wares bought xſl ; not withſtanding judgment was affirmed,becauſe 
by the accounts y debt was confefſed god e the pzomiſe mave thereupon oy. 

IcD, 


caſting — 
total. 


*Xo2 every quarter ſhall amount to 52 pound, to be delivered ſuch a time, 


F her husband, e that her husband had bought of him Gold, and 
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Kich * oxcroſt verſ. Boyle verſ. 
Shere. Lacy. Gird. 


Feoch againſt ere. Fijectione· 
Hill. 5 Jac. C. B. Rot.1284. RE YRS 


| I) Ich bꝛought an Ejectione Firme againſt Shere, and detlated that whereas 4 1 
1 R Richard Han and other, 9. Od ob. 5 Jac. Regis at ® Sent, Wits — 38 
* atozeſatd, did demiſe, grant and to Farm let the Defendant one Þefſnace, four our Tonn. 

1 Gardens, 200 Acres of land, 20 Acres of Peadom, 80 Acres of Paſture; 16 A Rr 
1 tres ol Mp. and 60 Acres ot Heath and Furſe, with the Appuxtenants, calen 

7, Taft Ditzard alias Dizard in the ſaiy County, To have and to hold, to the ſaid 

| defendant, foz five years ec, The defendant pleads not guilty , whereupon the 

4 plaintiff had judgment. The defenvant alligned fo2 Erroz ,' that the plaintiin 

{ bis Declaration, did not wew in what Town, Parth,Hamlet; oz place the fats 

ij Tenement, called the Caft Ditzard alia Dizard lay, bnt in the general County 

1 afo2eſaid, Foz that cauſe the javgement was reverſed in the Exchenuer Cham⸗ 

1. ber this Hillary Term 13 Jac _ LL EEE OTE Ty og 

* Note, here is a trial without a Y*/»e, if the Jury were from Saint Gynneys, W 4 rip 
and if it were de Corpore ( om. it was not gag fo2 that is not to be allowed, he 1 
| where a neter place may be but fo2. titles, emnight oꝛ not; oꝛ the like, which on hurts * 
| mreatings, „ nome. * 

1 e - 3 | „„ matte r is con- 
5 1 Fcsqscroſt verſus Lacy,  , felled by che 
|. Ten e. Net. % „„ 
F POxcroft bꝛought an acttou of the tale againft Lacy amm neclared; that whereas * for 

4 Lacy, and four others had a ſuit in the Star- chamber againft the plaintiff and ſlander to ma- 
4 ſixt@n others concerning Conſpiracies, t. and that communication was moved u not named 
1 bet wern John Walter and Rice Guyn Eſqutres, concerning the ſafd ſait, that the CS. 
1 Defendant: Lacy upon the ſaid communication in their pzeſence, ſpake thelte 4 
| wo2vs : Theſe Defenvants, Innuends the plaintiff and the other ſixteen Defens 
I vants are thoſe, that helped to murther Henry Farrer, meaning one Henry vecea: 

1 led, who was murthered by one Thomas Oldfeild, who was hanged fo? it, to the 

8 plaintiffs damage, tc. The Defendant denteth the woꝛds, and found koꝛ the plains 

5 tiff, and juvgemedt given, Etroꝛ was aſſigned generally, that the judgement 

5 ſhould have ben contrary; but judgement was affirmed, foꝛ it was holden, that 

: tt wasſufficientlylatv, to entttle every one of the defendants to & ſeveral action; 

28g it thephiybenſpecially namen.) 


V Bale verſus Girl. Aſſumpſi 
ät © 


t. Checa. Chai 


NM enen * D 
8 . * 2 . 195,27 WS INS. 4 * A 
*4 * . 1 52 * * 
WS * 4 2 


Ayle bꝛought on A fumpſit againſt Gird, veclaring that in conflveration he . 

ſhould die divers Clothes, called Devonſhire Kerftes, into ſeveral Colonts, Mt non 

| naming ſo many ſeverally as amounted in the whole to be 60; That the Defen: hints not. od 
dant did p2omiſe to pay him a certain lum , loꝛ thenping of every ſeveral Clothi ——— 

and avers , that he dis acco2vingly die the ſaid Clothes amounting in an to 59. 

Whereas inderd they were 60 «+ ſupra. And that the 2 tame to 19 pound, | 

which he hath not paid, Found and adjudged foꝛ the plaintitt, and Erroz afſighed; Aſſumpfit for 

in that tt appears he ſhould have died 60, and died but 59, Ativ fo the ſam a: dying Clothes, 

fozeſatd not due. Allo the Auty vid aſſeſſe damages occaſione. detention debit © 
pred, Whereas it ſhould have ben occaſone nun performationig eAſſumprionz;- 
&c. But the judgment was atkirmed, koz that it was frlt averres he did all. 
which appeared befoze to be 60, Ho the other was but a mil ſumming, and as te 

the other, it was a debt, and a pzomiſe impiyed upon ir. 
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Reere verſ. Spathurſts * ro aug 1 


Owen. Caſe. Caſe. 
checq · Cham. Keere verſus Gwen. Fo . Err or 
——— Mich. 3 Jac. Rot. 79. 
Etror. Kere recovered 400 pound debt, againſt Edward Owen who died, and upon a 
Elegit. A Scire fac into the County of Surrey the Sheriff returned Rebecca terretenant 
Error in exe: 5 ium terrar & tene mentorum in balliva ſua que fuerunt pred Edwardi, & c. And 
. judgement given, that Keere.ſhould have judge ment and execution againft the 
faid Rebecca; wbereupon the ſata Keere pꝛaped, the Elegit thus entred in the Ron. 
Elegit ſibi liberari medietatem omnium terrarum & tenementorum in Com Surre 
tene nd, & c. quouſque ; and left out, Que fuerunt predifti Edwardi, &c. And fo 
this judgement was reverſed uod adjudicationem executionis, upon the Elegit, 
am pet the wait of Elegit it ſelt, and the return of it, were well in that point. 
But where the Roll is faulty the Mit will not help. . 188 
It was alſo aſſigned foꝛ Erro2, that ſhe was returned Terre - tenant omnium 
terrarum , without afligning of what in certain, that was not allowed o 
i.  SpathidifſCaſe H. 1 Jace 
ber Cl. A Fter the death of John Spathurſt,by Aan dam in Sulſex, it was found that he 
_— 12 Ade ſeiſed of certain lands, Er quod tenentur de domino Rege ut de uno groſſo 
unt de uno groſ- per vigeſimam partem unins feods mil. This was ruled by the Chief Ba2on aud mp 
ſo. ſelf, my Lo2d Chief Juſtice being abſent,that it was a tenure by Knights Ser- 


vice in chlel. All tenures in chief are in groſs, and the woꝛds t de groſſo arg 


carte ot any ſenſe, but ofno certain ſenſe at all in Law,and ſo ſtand as void. 


5 ſervice, and that Str Thomas Puckering was his ſon and heir, of the age of f our 


Ward made 
Knight. 


Livery ſpecial 
what ir diſ- 


chargeth. 


Sir Thomas Puckerings Caſe. H.13 Jac. 


JT was found by Office takenat Barner fn the County of Henford,18. Alas, 

38 Elix. by Commillion, in the nature of a Diem ( lauſit Extremum, That Sit 

John Puckering x night, late Lozd R per of the great Beal of England, and the 
Lady Jane his wife, were joyntip ſeiſed to them, and the heirs of him of the pg. 
noz of Weſton, in the County of Hertford, and of the Panoz of Kingerby, in the. 
County ot Lincoln, by the oꝛiginal purchaſe of the ſaid Lozd Keeper > and that 
they being ſo leiled thereof,and that the ſaiv Str John Puckering being alſo ſeiſed 
in ler of the Panoz of Welton Algentine, in the County of Hertford, and of the Ma⸗ 
no2 of Kington, in the County of Warwick, he altimo eApril.38 Eliz. died fo ſciled, 
and that the Lady Puckering htm ſurvfved, and that the Panoz of ' Weſton onelp 
was held ol the late Queen in ¶ apite by Bnſghts. Service, And that the reit of 
the ſafo Panozs were held in \:ccage> and not of the Qnten in Capie 02 Knights 


years; Decemb. befoze the death ol his lad Father, 


The laid Lady Puckering 17 Mais Iac. died, Thomas the heir 3/{»»i; x0 lac. 
was made Knight, 3 Decemb. 1 c /ac. he attompliſhed hia true full age, and tend⸗ 


2ed dis livery, and within the time limited, he ſued fo2th a ſpecial libery, under 
the great Beal of England, no Office being then oꝛ pet found of the death of the 


laid Lay, noꝛ any charge they impoled upon the heir of his ſatd lands, 


of 
I 
„ 


An the tatd ſpecta livery, there is contained a Releaſe and pardon from his 
Ma jeſty to the heir ot all entries and intruſtons made bp the heir into any of the 
Panoꝛs and lands whereot᷑ his Father die dſeiſed, and allo a pardon and Releaſe 
of Atcommts, and of actions, ſuits, quarrels, tmpeachments, executions, and 
demands whatfoever ,' which his Pajeſty, at the time of the ſuing fozth of the 
ſatd livery by any means had oꝛ might have againſt the heir, not extending to diſ- 
charge him, oꝛ his lands of any debt, accompt oꝛ demand, by reafon ofany Dffice 
02 Receipt of any of his Ma jeſties Monies oꝛ Treaſure „ oz of the n 
N | the 


_ -. Whether the King beoz can be entituled to any mean rates, betw&n the *- 


 Lozdofthe Piinoz,whoſuppoſerh thelr' 


ä 


Howard verſ. 
Bell, GC. 
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the ſame, oꝛ of any debt then due, by Recognizance oz Obligation. he audi 0 
to2s, ſince the ſpectal liverp afo2eſatd ſued, have f npoſed ſeveral charges in 

dy, and the true full age of the their; And the ſecond Charge not of a ſumme in 
particular, but to baing the heir ad Computandum pro meliore valore, and upon a 
Demurrer to this lat Charge, to: the incertainty and inſuffictency thereof, * 


and a plea to the fo2mer Charge this caſe appeareth, wherefn thete Qneſtfons 


are. | | 4 ²˙ Te es FR DEA IE ION 1 Ee ; 3 5 
. Whether the lat Charge be lawfully impoſed upon the heir oz no, in tegary 1. 
the charge is general, ad computandum pro majore valore. And it is not ground: | 
ed upon the ſatd Office, noz warranted by any Pzeſident , 02 by the cotirſe of 


* 


vestb of tbe lad Lapy Puckering, and the Bnight-hod of the ſai Sir Thomas 
Puckeriug or between his Knight-hwd, and between his true full age, no'office | 
being found ok the death of the laid Ladp Puckering, noꝛ any charge fmpoſed, 
betoze the ſaid A night had, oz the ſaid ſpecial livery neon. —_—  : 
Whereupon we reſolved, that the Anditoꝛ can ſet no charge, noꝛ award pꝛo⸗ Courſe of the 
col to ante 0 Charge bat upon a Recozd, as an offfce, os the Ir, — Counof | 
But yet ff an. Office be foundonly in one Shire of an the lands, iping as wen Wards. 
in other 9hires as there, which in law is to office »bat fo2 the proper Shire, 
pet this by the courſe of the Court is altowey as an Dffice to ai to ground a - 
charge and pzocefle upon; and this is bepefficial to the Subject , who elle by di⸗ 
vers Dffices would be put to an intolerable charge. ———_—_— 
Again, where in thts caſe there was an Office, after the death of Sir John 
Puckering, of the lug of Welton, inthe proper County of Hereford where» 
by the eſtate hereof was found; Out of which it did appear, that no warvihip of 
the land could accrew during the life of p Lavy,becauſe it was but a Remainver 


to the heir, ſo that an Office ought- to be found of her death: vet becauſe the o3f- 


ginallcauſeof the wardſhip. is the Remafnder veltended « the veathofthe La. ogce gndec,/ 
dy, is but a removall of the impediment of the wardſhtp; it is therefoze allow- deſcent of 
ev by the cotirſeof the Court, and in eaſe of the Pubject, that the certificate ot Rem. chere 
the Feovary of the death of the Lavy, made in to the Court withont office, needs no new 
Wall ve ſufficient to put it in charge. eg 5 . 
Do herd it was reſolved, that if the Feodaries Certificdte of the veath of the the Tenant 
Lary were in Court; befoze the ſpectal livery granted, that the mean rates in- for life. 
curred from the death of the laid Lady, tin the Anighting of Sir Thomas Puck- 
eringwere , not diſcharged. by the conrſe of the Court, becaute they were by that 


, Lourle ot the Court adjudged in the King, veſted upon Certificate as wel as if it 
had bern upon Office; but thoſe that were incurred ſince his Knight-hod ( be. 


ing then made of full age in Law ) tin his tun age tnderd were perfectly diſchar⸗ 
ged by the ſpectal livery, 02 rather indeed by the Knighting of him, and tender 
ol his Uvery, which he might tender as ſon as he ts Bitighted, being then mans 
as to all caſes of wardſhip of his kun age, fo2 the warvihippf the bovy contimes 
not, as ite were ſtil under age, but the vale of his martiageye mutt anſwer; 
becauſe it was fully veſted in the King by his rionagy bete. 


KG 


Paſch. 14 Fac. 


bh age i - U 
Howard, againſt Chriſto, Bell, Tho, J#alkeld,; | 


The Lord william H 
1 Juohn Dacre, and others. | 
15 the Star- chamber, tn a cauſe between the Lozd William Howard platuttt, 
and Chriſtopher Bell, Thomas Salkeld, John Dacre, ad bther yefenvints 
was holnen by my Kom Coke, and my ſelf, that. the Tenants of the Pattc 


Gulſcland claiming tenant right, and being ne 
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Gold verſ. 
Death. 


—Q_ 


— 


Aſſemblies un- 
lawfull. 


Maintenance 
of a common 
cauſe by com- 
mon perſons. 


- Checq. 
Chamb. 
Action of debt 
upon an obli- 
gation, 


Paroll [proof ] 
how to be ta- 
len. 


tlainied, which ye denied, though the action. were betwen him and one of them 


— 


an jopn together ina quiet and peaseable manner, to defend the cauſe, being 
common to them al; and theretoꝛe though ſome particular perſons were ſued, 


pet they might defend the ſuit upon their common Charge. And the reaſon was, 


that finec the title was one againſt al, it was in effec but one defence, 


and one defenvant, fo2 the trial in one mans caſe tried all, And therefoze 
the Courts of Juſtice do every dap denp them to be witneſſes one fo2 another in 


ach general caſes, as in caſes of common Modus Decimandi, andthe like, 


wherein alſo it is many times o2verenfo2 avoiding of unneceſſary multiplicity 
of ſaits,that a trial be had in one mans caſe fozali, Now as they are acknow⸗ 
ledged parties to their pꝛejudite in vefence,ſo it is in reaſon that they be in like 
manner allowed foz their advantage. And fo it wasſaiv,that it had been ruled in 
that Court befoze in the caſe of the L. Grey of Groby; Pet the W. Chancelloz 
ſ@med to be of a contrary mind, and cited a pꝛeſtdent in 3 El. to that purpoſe, But 
pet in this caſe it was agreed, that they muſt not joyn themſelves together by 
Oath, which _ this caſe ſuſpectey,but not ſuffictentiy. p2oved, But Bell be⸗ 
ing a tenant was fined a 100 pounds fo2 aſſembling the tenants to the number 

of 200 inan open field, where Leonard Dacres had been in open rebel ion, and 
fought a battel with the Q. Fo2ces, divers of the ſaid tenants being weaponed 
'withſworvs and vaggers, abiding thre hours together, and yet nothing was 
pꝛoved done there by any of the defendants, but conference concerning the ve⸗ 


fence of their title by pzomiſe and waiting, and contributton of money to that 
purpoſe, And Hodſdn another tenant was alſo puniſhed fo2 being p:eſent at that 


aſſembly, and the event offuch aCembiyts in no mans power to moderate. And 
Salkeld any Dacres were fined a 1001. 4 man, becauſe that being no tenants, noz 
any ways intereſſed in the canſe oz title, and being men of ſtrength and counte⸗ 
nance, they did thruſt themſelves by way of maintenance into it, warranting 
the title, tirring the people to perſift in it to give occaſion of fits at the leaff, 


| where perhaps elle the cauſe had ten ended by way of agree ment, with ak, as tt 
bath done with many, But Salkeld and Dacres were not of the aſſembly, neither 
did it certainly appear that they were acquainted withall, And Mich. 14. Jac. 


Barkſhire in a caſe between Edmund Dunch Efqaire plaintiff, and Banneſter any 


others defendants, where the queſtion was between the plaintifes and the ve» 


femdants tenants of the 3,029 Norris of Dorcheſter Panoz foz a Common in effect 


only, upon 4 particular cuſtome laped fo2 his tenement only fo2 neceſſity of plea⸗ 


ding. It was reſolved by the moſt part, that they might all maintain with their 


pitſe. But becauſe Banneſter though he were a tenant had threatned ſome that 
that they ſbonls loſe their coptholvs fo2 not contributing to the Lozd Norris, he 
was finev at fozty pounds, e the two reſt quitted, but y L, Chancelloz differed, 

Gold verſus Death | Obligation, 


H ug Gold bzought an ad ion ot debt upon an Obligation againtt Henry 


Death, Executoꝛ of John Death, and the condition was, that where Gold. 


had taken Anthony Death as an Appzentice, that If he theſaiv Anthony Would 
waſte oꝛ conſume any of his gods, and that duly pꝛoved by the confelffon of the 
laid Anthony, oz otherwiſe.that then John Death and his Exetutoꝛs within th2& 


moneths: next after ſuch due p2of and notice thereof given unto him oz them, 


would render him recompence anvſatisfaction, The detendynt pleads, that there 


was no. p2Gf made, c. The plaintife replies, there came to the hands of his 


app2entice in Flemiſh money to the value of 3000 pounds of his, whereof the 
appꝛentice imbeziled « waſted as much as dame to 400 pound, and that he con⸗ 


that he gave notice ol it to the ſato Henry Death, and he di not make him retom⸗ 
pence twthin th moneths, whereppon the defendant demurred: And it was 


1 


te eee * 
in the Exchequer Chamber þ judgement was agreed to be conftrmev; foz though 


the 


feſſed it, and by a waiting under his hand did acknowledge and confeſs it. And 


2 the plaintiff in the Kings Bench, And now upon a witt of Erroz 
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certainly by whom ) be ſufficient to charge the Detfenvants od any of them with 


large, who are both moſt cun 


"Moore verſ. 92 
Huſſey: 


the wow [ [ p2of ] put conerally, ſhall be underſtod by Law. ſuch a 808 as is * 
gal, ſcil. pzof by Jury) yet whenthe party exp2eſſeth himſelf to mean and allow 
another fo2m of p.of, that ſhall p:evail againſt that that is but by conſttuctinn 
of law, And here it is referred to the diſcretion of the party which hall ben. 
derſtov a confeſſion voluntary accozving to the common acteptation, ar 
confeſſion in the Court ot Recoꝛd. Allo, though it be nat ſaid to whom he 
the conkellion in replication, yet by the greater opinion it wag rota | 
enough, becauſe it anſwered: the wo2ds of the condition, And it is not ks 
Halfepenies caſe of agreement 03 diſagreement toan fntereſt which muſt | 
to the party interefled. 5 Fe 
Pet afterwards it was bound and moped by Heneage Finch of Counſel with - 
the plaintiff, th:t the notice was laid to be given to Henry Death, which was tt 
Exetutoz. And it did no where appear that John Death the Teftatoz: 8 
at the time ol the nottce, which was a neceſſary part of the convition, * bo 
koze the javgement was reverſed, -- - — 


Aloore verſus Haſſe & 4. Fan 5 wohne 
Tr. 7 Jac. Rot. 7 ũ9. | 


Huck 


3 1 plaintiik againf James Huſſey Dots? of la and Katherine Waller 

Ahts Wife, Robert Wakeman and John Woodford, qud Cutbert Clifford de- | The ravith- 
kendants, aus counts that were Ralph Horniold deld ok the late Quan in went ef a 
chief, and dit d in the thirtieth year of. ay Nueen, leaving John Horniold bis fon Ward: 
and heir of two years of agen and that the Quan ev 35 Regt ſui did grant d chef 
the wardſhip to the plaintiff, "Wand wakes 

The defendants, A». 5 Iac, did raviſh and take away the ſafo Ward to his a feme JS. 
damage of 2000 pounds, The defendants plead not guilty, and are all founy. 
guflty ſaving James Huſſey, and Cutbert Clifford damages ten pounds « ten thil- 
lings coſts, And the Jury farther find, that the. Ward is married, and was at 
the time dt the marrtage 16 pears old and moze, and under 2T, and that his mars 
rfage was woꝛth eigbt hundꝛed pounds. 

Now this Term ( ſcil.) Paſch. 14 Iac. this caſe was argued by all the Judges 
of the Common Pleas, after divers arguments at the Barre, and the 5 — 
wire made two. | 

Firſt, whether the W ife of Doctos Huſſey y being a woman covert and found 
cuflty, and her husband not-guilty, be. withinthe Stat. of „eim. 2 cap. 35-03 
not, and her husband to pay the value and damages fot her. 

Secondly, whether the verdf finding that the Ward was married ( without 


the value of the marriage. 

But (as J ſatd) the Queſtion in grotle ta but one, Whether tbe Statute 
fall be made fn the whole el oz not / Foz toleabeall women covert at 
g and vigilant, and have mot opportunity to 
make theſe matches fo2 their daugbters oz friends, and next to put the Guar⸗ 
dian after raviſhment to hunt ont who marrtev the Ward, 07 elle to kail oł his 
value, is utterly to fruſtrate the Law. | 

Now to the firſt point, the woman is plainly within the words, but there are Fir 
two exceptions to exempt her in meaning, Ktrit, becaule the is a woman covert, int aride 
the other becauſe the Statute inflicts abjuration oz perpetual impziſonment; in into two. 
cale the Raviſher cannot ſatisfiefo2 the marriage. But here it is ſatd that 
the woman ts under a neceſtary viſabflity in Law to.ſatisfie, and therefoze as 
being out of the meaning ſhall not be puniſhed (foz not fatisfping ) with im⸗ 
pꝛiſonment o2abjuratton, | 

Now to the firlt part it is confeſſed, that a woman covert was at the common ge- of 
Law ſubject to an action of treſpaſsfoz taking away a ward, che was foz any. Een. 
other action of treſpaſs,and to be impꝛiloned n * a rs une, and her husband 
2 with her foz the damage. 5 


n 


may be taken an [oo fdop pꝛite, and was in anctent times uſed by the Lo2vs, as now it ia 


| Moore verſ. 
Haſſe * 


43 E. 3. 23. 0 be e aut 14. s then this Statute that ally acetve, that {t hath two 
Action of tref- aſpects; one cthil, a criminal. Foz ft pzovives that the Erecuto2 hall 
apts. may anfwer for the value, ſed non quoad pnam priſone,. quia quis pro alieno fatto non 
and wite, for f 1 which holds alſo fo2 the husband and wils, that he ſhall anſwer 
the wiſe of a- 8 

nother taken ten that is upon a wit ok execution, fo. the damages and valne he 
ch > bay = as in other treſpaſſes ; Fo? ik the made the exencto2 (which is but in 
husband. c 


which is one dy law ol nature. 
Now the adton at the common Law was in effec and ſabſtance the =__ 
that is new, onelp it hath received foine addons, and ſome moze diſtin 


fozmof Ning then Was before, 


e pertinebar, and ſometime without that clauſe.) vi & arms rapu- 
erunt abduxerunt & maritaverunt, withont ſaping within age ; -and pet judged 
god, oz tt if n be, not legal, 32 E. 3. Fitz. gard, 3 2. & Fitz. N. br. 9 r. 
& 143. & Repilt. 8, & 99. Amd the line fo2 the Guardian at Common law by 
the woꝛd of rapuit & abduxit, as appears 29 E. 3. 37. & 29 aſſ. 35, By which 


. — SARS. TE 


n bons andre. 4. 16. It is agred that both the Father and Guard ion Wan re⸗ 


toper in damage foz the value of marriage, 


0 


t was at the Common Lam, and the reſtitutton the ſame in effec by 


tin valuation of the marriage that was botote given confuledly tn the = 


„„ 


_ The. matter ta fo far the ſame, that it a man ene in the treſpaſsat te 


Common Law, it wan barre him in a Wait of Raviſhment & e comra, as in 
the treſpaſs of battery and 
trrtpaſs! upon the Statitte of 5 R: 2. 02 8 H. 6. 02 malefacteribus in parcis. 


law, but parictpates. And thereloze 17 E. 73. and 22 Rich 2. Damage 130. it 
was. excepted that no damage ought to be given in a W2it of Raviſh» 
went, betauſe the Sta tute gives none but that only the body and value of mar⸗ 
rfage, Jt is anſwered and refotved by the Court, that it he 
damage was by the Common law, and the marriage by 4 be Statute , and 
te ꝛlon it was to jon them ſo. 
Amd it was carther ſafd, that it was not the like reaſon wen the Elon 
fn Deſcender, any Mordanceſter, hecanſe both theſe are in the nature of treſpaſs. 
At the Common law a man ought to recover fo2 the marriage, though he were 
not married, foz the lols and hazard apparent. Alſo where a man doth arreſt 
his debtoz, and where he might have god bail, the @heriflets him eſcape be⸗ 


whole deht in effec; fo2 though the debt re 
and the Guardian at the Common law could n 


ing non:ſolvent, and not to be had again, the bin are to give damage ko the 


in law, pet it is loft in effec, 
have a new treſpaſs without a 


new bz and he could not have a conditional verdid t 02 marriage after 


hapning, as fhis Statute hath pzovived. And therefoze now the damages are 
ee ut in fs laboribus dilationibus & expenſis, as the Pefivents go 
t 


5 ' whre bal w was contutes to all befoze at Common law. 

. Lhe offence ol 2 then being not ſuffictenly pꝛovided foz, and re. 
rache * lat, as was percefved, Statutes were made foz other 
— the hutent of this piagtarp offence 02 tnjury, being much greater then the 

me exception gatures, in as much as the body of man is moze honourable 


for awompg 


cover to er. the Kings. Committees foz- advancement of their own chilvzen by way of: 
empt her du,ỹ,ẽj⁶ är „ 02othertnfle, . 1 
> this Startite,* ? 8FIEQTAN by the Statute of Merton, c. 6. it was p2ovided fo2 wards under 
: NG * contra pacem vi adult ic vel derentis ſen maritatis, quicunque laicms inde convi- 
MY ns Born qui pues aliquens fic detinnerity abiuxerir vel 1 er- 
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not the pimtiſhment or immedtate impꝛitonment, but the mediate 


heſentation the tame perſon ) anſwerable, much moze the husband, 


nt at the Commn Law was, Q«are flinm & har. ( cuj us marita- 


nce theretoꝛe and the lac is the ſante in the very wow rapwit in the 


appeal of aibem, and in common treſpaſs, and the 
Again, thb watt upon this Statute hath not eftranged the watt at Common 


8 uſnal, and the 
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pear, and not to be deltvered without a great Ranfome, In 21 Aſſ. P. 28. An A 


2 


— 228 


in caſe of Ward as well as Raviſhment. 
And there 


* 


* o 


rgues the tare of re 


1 E. 3. 20. tempore E. 1. ff, gard, 133. Regilter 163. by equity of the Statute of 
Conſimili caſu. An Fitz. Nat, br. 139. ts recto de cuſtodia lay fo2 them both at 
Common law 7 e ON > 

nd that is yet Fronger both 23 E. 2. fo. 31. Gard. & Fitz, N. Br. 142. G. Age of Or- 
That the Committe dt an Oꝛphan, by the ga joꝛ and Aldermen of London, de- Phan arbi> 
claring upon their cuſtome ſhall hate the wait and the age, and nonage chan de 1 
limited by tem. EE ee IEC: 

And 47 E. 3. F. Gard. 30. the King ſhall maintain that attlon. This newre- 


mevp was given in caſe ol Raviſhment is dium ſpoliararis, © 3 
© "Upon the trelpals upon the Statute of m«/efatoridas in Parcit, it is confeſſey 
the wife is puniſhable, ſo in treſpaſs upon the Statute of 5 R. 2. and 8 H. 6. 1 
Df theſe, the reaſon is not becauſe the korm of the anions, and the Juvgemetits not at Com. 
and executions are the ſame, but becauſe the ground and ſybſtante of the guten mon Ja w «© 


ts one, and the aggravation of offence and puniſhment is an argament that far protect 

they never meant to exempt any offender, that was known in law befoze, © - r 
And in ſtronger caſes, women Covert are involved amon git others, where a her 

new offence is creates, that was not betbꝛe. And therefoze where the St; e 


I Ix . 2 N alan dy ties ¶Jeilitet q 
34 E. 1. is, that it in an Allie the Tenant plead jopntenancy with aff ung 


Nancy wii * Non ſans me- 
who being called in, maintains it, and it be foutto faiſe, be ſhall be fmpzifontd — 

| „ei- 
was bought againſt her husband, who pleaded joyntenancy with dis wite dy 1 7 FR 
ded, and ſhe being called in, maintained it, which being fon kalle, the was avs: Cl. 8.29 For 
judged to pꝛilon accoꝛding to that Law, Yet 36 E. 3. Fr. Af, 443. Am Saun- a woman co. 
ders 1. Uu 364. aud Hawes rr 2 71. ate upon the Wtatute of Weſt. 24 ver ba no 
cap. 21. That ff an infant tall in an Atze oba N | > hint pleaded, ws read, 22 


Moore verſ. 
H. uſ ey. 
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* 


David And be bimlelfe ercuſed by his impotencp, a tonle ation, and anunjuft 


| not be thereupon judged a viſteiſs2 upon that law, And where the Statute of 
Mert. cap. 3. gives a Wit of Rediſſeiſin, againſt one that being convicted of 


diſleiſtn, doth again viſſeiſe the ſame perſon;that thereupon he ſhall be taken and. 
fmp2ſſoned, till he be delivered by the Ring by ranſome oꝛ otherwiſe, 

9 H; 4, 5. If a woman commit a difletſin and be convicted, and then commits 
a Rediſleifin, and then marries, ſhe wal be charged in Rediletfin and her hul⸗ 
band named with her foꝛ confo2mity,bat he muſt not be charged as a pꝛincipal 


Aco).in the w2ong done, no moze then fo2 a treſpaſs done by his wife befoze 


be married her, yet he ſhall ſatisfie the damages. 


Now where it is in the ſecond place objened, that the womans diſabſlity to 
pay foz the marriage, ſhall excuſe her of the imp2iſonment and grempt her out 
of the meaning of the law, under that rule, Lex non cogit impoſſubilia,. ſed impo- 


tentia excuſat legem. 


A anſwer: That firff that point anſwers but one bꝛanch ot the Law, which 
is, þ heredem non reſtituerit vel poſt annos nubilies maritaverit, abjuret regnum vel 
babeat perpetuam Priſonam. But the clauſe betoze- that ts, S: ille qui rapuit poſt ? 
modum ers puerum non maritatum, vel de maritagio ſatisfecerit, puniatur 
tamen de traiſgreſſione per Priſonam duorum annorum. And then followes the os 
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ther Clauſe; ſo the ſame perſorts are underſtod in bothea fees. 
Now in the firff Clauſe, the. impzifonment lams abſolute, and hath no 
ſatisfaction required, to which a wife ts unable, no moze then the Dtatute of 
Merton, Whithin which the is conteſted to be, And therefoze the map be cons 
tained in that, and then in the other allo. And the textbefoze cited J allow, 
bat it hath no uſe to this caſe, tox it is to be underſtod impotency to excuſe the 
law, where the impotency is a neceCary 03 invinctble viability to perfozme the 
andato2y part ot the law, od to foꝛbear the p2ohtþitozy, - DD 


ow this law and the ſcope. of it; ts abſolutely anv fredly to tobi the Rae 
viſhment 6fa Ward, and the reſtitution of the valde, is but a pzoviſton-by wap 
of Condition, if the law be bzoken, But all laws, which be artificial creatures 


doe as well as natural creatures affec their own conſervation; And therefoze 


doe deſire and command that they be not violated, not that their wzong be re⸗ 


dermed, lo; as it is ſaid that pevirentia is but 7 abula poſt naufragium, ſo it may 


de tan at Kedenptie. Now then who win ſap, that the woman ts unable toobep 


to be the moꝛe carefull not to offend the law, which is in her 
ning of the law, is as p2oper as it ts poſſible,fo2 it ts not de Maritagio non ſatisfe- 
cerit as the common fozm of penning, tn ſach caſes is, but ji facere non potucrit, 
which is the caſe in queſtion, And therefoze where perſons able have a choice, 
when they offend to pap 02 ſuffer ; ſhe knowing we hath no means to pap, did by 
olkending voluntarily (as it were) pield her ſelfe to abjuration oz impꝛiſonment. 
It is trne, that all laws admit certain caſes of juſt excuſe, when they are offen- 
ved in letter, and where the offenner is under neceſſity, either of compulſion 02 


wer; and the pen⸗ 


_ fnconventence,oz elſe where he is in ignozance invincible ; o2 where the offence 


= 


is by a mer misfoztune, without wili oz purpoſe, Oꝛ where there is a mer im. 


potency to doe that that is required, 


; 3 5 7 


| By compalſon. As tn the caſe of Lacrra ug ears Tarquine, of whom 


'S, Auſtine ſaps, Duo fuerunt, & unus commit Adulierium, and thereupon he 
- makes the Dilemma: ſi caſta, quare trucidata; fin mins, quare laudata ? 


cellity of avoiding greater tnconventence, as where one kils a Thee 03 a 


Burglar, in defence of his perfon 03 houſe , 2a all. the binving and beating of a 


tique, removing of a perſon Lep2ous, 


Ji ignorance; as in the caſe of Jacob and Leah, * 


Buch is the excuſe of a Did, read amiſs to him that cannot teade, 02 repozs 
. -. Synacpinhim that'kils a man, | 


f tmpotency, as in the cale ol Mephiboſheth, accuſed by Ziba his ſervant to 


judge- 


Moore * 
Huſſey. 
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judgement ol David towards him. Feſtinatis fuſticiæ nover ca. 
In all which caſes, there is a jaſt ercuſe of the law not perfozmed, By thefe 
the diſtinction from the pꝛincipal caſe appears clear, but the pꝛincipal falls upon 
the rule, Lu non habet in ere, luùt in corpore, ne quid peccetur F. 
Upon the Statute of Weſtm. 1. cap. (3. whereby tt is enaded, That if a man 
raviſh a woman, he ſhall be puniſhed with two years impꝛiſonment, and finey 
at tye Kings will, And ifhe have not whereof to be fined, to be puniſhed by 
longer impꝛiſonment. Mil any man voubt if a Bonk, \ 
commit a Rape, but that he (hall nevertheleſs ſuffer impꝛiſonment . | 
Do upon the Stat. of Welim.. 1. cap. 20. 4e MalefaBioribus in parcs, it is en: 
acted, That if any be attainted at the ſuit of the party; he ſhall be fined, il he hav 
whereof; if not, he ſball be impꝛiſoned and finde furety no mo2e to offend, 
The Stat.; Elz. It any-perſon fe2oe, 4c. he ſhall pay double coſts and vas 
mages to the party grieved and ſuffer the coꝛpoꝛal puniſhments; thall none be 
puniſhed,” xcept he can doe both. Inde d the husband ſhall not upon india ment 
of his wile, koꝛ that is meerly in a crimimal courſe, and the husband not party 
to it, as he is to ſome actons, C 
5 Eliz Af anp perſon be tonvigev of perjury he ſhall koꝛfeit 40 pounds, and 
if he have not gods and chattels, oꝛ lands to the value, then to be impꝛiſoned by 


a year, J the penning had bern Vice verſa, the perſon ſhall be impzitoned, ex- 


cept he pap 40 pounds, oꝛ tuch as are able ſhall pay monep, ſuch as ate not able 
all be imp2ifoned;- could there have ben any doubt # and this is as much. At 
had been colour if it vad been thus: ſuch as will not pay, Foz the fault herg 
ts in her power, as the Stat. ſpeaks parpoſedlp, not in her wil. ; 
16 aſſ. 6. The wife imp2iſoned koꝛ force; 9 H. 4. 6. 
And upon the Stat, 1 Eliz. againff-hearing of Malle 


, > es, 2 Eli. Dier 2034 the 
judgement and ſtatute is, that the offender ſhall foꝛteit an hund zed marks, any 
if he pay it not within fix months, then to be-imp3iſoned;. Jt was never zoabted; 
but to extend to women covert; So it is in that Bw. ET 
And 1 El c. z. every perſon failing to go to Church, was enaced to foꝛfeit 12 d. f 
Sanvap to be levied by the Churchwardens, loꝛ the relief of the po, ot the gods; 
lands, x tenements of ſuch offenders by difireſs, This extended to women covert. 
yen 23 Elz. the 20 paund3 a moneth was given koꝛ this, and ik they were 
not able, oz fatled to pap, then: to be impꝛiſoned till they paid. The woman 
covert is within the Statute, Foſters Cale. Coz lib. 11. fo. 1. 
And 7 E. 3. 11. J hold to be a calc in the point; One bought a Wiit of Raz 
viſhment againſt the Paſter of Burton Lazar and two confreres, which were 
dead perſons in law, Thele two confreres, were apparently to the Court as 
unable as a woman covert, pet there was no challenge, they were not within 
the Statute, but exception was taken to the ctaule of the zit tommanding 


the @heriff to have the body to render, to which of the platntifes62 dekendants he 


did belong, whereas to the confreres he could not belong; Which was excuſed, 
that the fozm of the Wit was determined by the Statute, and added that in a 
(ost they migh ſem a litrle taterefled. 2 of the Poſpital, And if the 

platatiff were barred, the Ward Could net be adju>ged to the dekendants. Any 
if the Paſter had jopned his confreres with him; in an action of Raviſhment, tt 
had abated, fo2 they cannot demand without intereſt, but they map doe wzong 
without intereſt, NE | * BH 

And 14 H. 6. 17. A Wait of Raviſhment is bonght againft a husband and 
wife and admitted, and other matter pleaded in Varr, 5 
And if in this caſe Docoz Huſley had ben found guilty with his wife; no 
doubt they ſhould both have ben condemned; And yet fox her fingle perſon, the 
caſe had ben the ſame that now it is, that he could not by her felf ſatisfte, pet 
che would have been impꝛiloned, except het husband had ſatisfied, The caſe of 38 
Hl. S. Rot. 347. Comes Rut verſ. Savage & ſa fem. And Co. I. 5, 14. Eytrues tate ot 
Annuity recovered againſt a perſon, by conſent and ald of Patron Ordinary. 
It is a juſt Rule that Judges are to mike luch expoſition of Laws and 
Statutes, as ſuffer them not to be eluſoꝛp. C. I. 11. Magdalen Coll. Cale. 
Statutes that are made in imita 


* 


hich hath no fnbſtance 


tion, on ſapply of Common law, ſhall he ex: 
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pounded actoꝛding to the law, and ſuth a Statute fs this, An ik a woman ſole 
raviſh and then marry, the reaſon is all one, foꝛ there the fad is the wives, and 
muſt be to laid in her alone, and not updn her husband; And the rekoꝛe in that 
caſe if the husband pay not the value, ſhe muſt be impꝛiſoned. But it ſemeth 
that the dalue of the marriage being found, the husband mult anl wer it, and ſo 
it is out of the caſe of the Statute, and not like the;p2incipal,to2 the husband can 
 Fatisfie, pet the woꝛds are, S: ile qui rapnir de Maritagio ſatisfarere non potuerit. 
Now to the caſe 23 E. 3. F. Corone 276. that a Fonk 02 a woman covert be⸗ 
ing appealed malic ioully and found not gailty, Han pet have no danidge nod fn? 
The woman Huiry Againſt the abetto!, The wows of the law Welim. 2. cap, 23. Are that 
may take any þ perſort appealed (hal have damages, now they can have none, there is incapatt⸗ 
ching to the ty indeed in p every point, vet a woman may tale any thing to the benefit ol her 
— $2:iſonment and inkamp, which reach both to a woman covert, and ko; the like the 
th her husband, and ſhe alone after his deat) ſhall have action, and the dama⸗ 
ges recovered by and fot her, and therefoze that caſe may endure queſtion. 
And it is cf no weight that is ſaid, that where the baks of 8 E. 3. 52. am 
22 R. 2. -Jdgenquire of the ſufficiency of the detendants, which cannot be in 
this cafe; becauſe the woman cotect appears to the law inſufficient ; Foz theres 
to2e that point of enquiry is ſaved; and the juvgement peremptozy_apon the 
other. And'ſothvugh the Stat. of Welt. 2. c. 13. de an Appeaio) damages, 
ybu mult not interre thercot'that an appeal cannot be had, but where the Api 
pealo2- map have damage, fo2 the corifrary thereof appears 22 E. 3. Cor, 176. 
Queære of the pꝛeteverſt judgement agatnt hnisbahy and Wife 450d capiautur. 
EE ˙ A 
Second great 2s tothe ſecond great point, Whether the vetvic be ſaffictent oz not? A 
point. make two Mueſtions ct it. VV 
| Fitſt, whether theRavither ſhall be anſwerable fo2 the value of the marriage, 
though he were not the anthoz of the marriage, but ſome other without his act 
v2 conſent , 02 the Ward ol his own will marry himſelfe, foz if the law be ſo, 
then is there no want in the vervfce, © =” 7. 
Verdict taken The ſecond, ſuppoſing that he be not anfwerable, except he were Authoz of 
by intena- tt, whether the verdi as it ts, Wall be taken ſo by intenoment. 
To che ful To the firſt. At the Common law, and befoze the ®tatute of Goulceſter, ca. 
queſtion. r. At A were diſſeiſed by B. and B infeoffed C, oz were diſteiſed by him, A had 
0 no remedy fo2 damages age inſt the feoffee,o2 diſſeiſoꝛ of his viſſetſoꝛ, but was to 
bring his Akire againſt B which was the immedtate viſſetſo2, and therein 
he was to recorer the mean pꝛoſits by way of damage, not onely foz his own 
| time, but alſo foz the po2fit received by the Feoffe, oꝛ lecond diſletſo;, | 
Coke li. 1. Li- Andlikewiſe tf A the firft diſciſe had re-entred whereby he had loſt his aſſize, 
fords Caſe 51. he migbt by an action of treſpaſs v: & arms bzought againſt his villetſo;, reco- 
ver the mean p2ofits fo2 all the mean poſſeſſions, but neither at the Common 
law noꝛ now can he recover upon his re-entry damages againft the - Feoffee, 
tele, oꝛ ſecond diſeiſo2, by aa ion of treſpaſs vi & arms , fo2 that fits not his 
cale as to them who did no immediate treſpaſs, =» 8 mY 
And therein the Common law doth no w2ong fo charge the firik diſſeiſo2 foy 
the p2offts not received by him becauſe the firft viſſeiſee had no remedy fo2 them 
againſt the ſecond diſſetſo2, o2 the feoffœ. But the firſt diKeiſo2 had remedy by 
actton againſt the ſacond diſſeiſoꝛ 02 was ſuppoſed to have rccefved ſatfgfacion 
at the hands of the feoffe oꝛ leſſe, and ſo paid but where he received, | 
But now the reaſon is clean other in the caſe in queſtion, koꝛ the raviſher of 
a Ward by his raviſhment gains no tntereft in the body 03 cuſtovy of the Ward, 
neither doth the true Guardtan lole his poſfeſifon by the raviſhment. And there⸗ 
loꝛe if my tenant by Knights ſervice die, his heir within age, J am preſently in 
the poſſeſſion of the body without ſefſare; And therefo2e the treſpaſs at the Com» 
mdn Law, noz the W1it of Ravichment now, doth not as in other Actions of 
treſpaſs renounce the p2operty 92 poſſeſſion of the Ward, but doth only puniſh 
the Temeraria. occupatio, and gives the pjatntiff damages acco2ding to his hurt, 
by abuſe 92 nearrtage of the Marv. And in this caſe, ff another take away 
d Wes the 


- hy - 
— — — e 9 r — — : —_—_— x 3 a 
2 —_— Ky Ame 2 E 2 
4 7 . K * " ; 7 1 , * * a n * * eK. N 4 
D 28 5 3 3 r n * 9 x % 5 1 . 5 = - 8 6. 
2 n * > . « 8 3 "£0". Fo 5 l 2 Fg 5 3 N 2 9 8933 * © 
? 1 . * a ? 4a "Sy. - ” 


— — ..... 
Moare verſ.) 
„ 
the Ward from the raviſher, and marry, the firft ratucher can haue no acton 
againſt the lecond, brit th: very guardian may have actfon againſt them both, 


* 9 
. * — —_— 


* 3. * 
— 


— ——_—_ 


and ſhall recover againſt them both fo2 their ſevoral raviſhments, 8 E. z. 52. 
where it is ſatd that ſour taviſhed. and a woman knowing of it did marry him, 
and thep were all charged with the value ;- foz of the perſon of a man there can 
be no poſſeſſion without a right. And therefoze. Littleton in this chapter of Con⸗ 
firmation ſays, that it a man take away my villain in grole, and J confirme 
his eſtate in the villain, the Confirmation is void; but J may ofve my woꝛds 
Dedi & conceſſi to him that tok him away oꝛ to any other not withſtanding ſuch 


} 


wꝛongkull takings away of him; which win be clean contratyto the wꝛong⸗ 


full taking away of my Beaft oz any other like thing. 
And this by law of nature, by which all men are kre, and cannot be bzought 
under the dominton of any, but actcoꝛding to us gentium, vix. the tate of cap:tvitp, 


from which our villenage came. And the con kellton in the court of Recoꝛd is not 


do much a creation as it is in ſuppolal of law a veclaration of rightfun ville 


nage; befo:e,a5 a confeſſion of other ad ions, though it is true as Littleton ſaps, 
that it tall not bind his iues boꝛn befoꝛe, becauſe the favour ot liberty gives 
them leave to falſifle. They were called /erv not 4 ſerviendo, hut 4 ſervundo. 

But av this notwithſtanding J am clear ok opinion, that if one tavich my 


Ward, and take him out of my poſſeſſion kp wrong, and after that another 


takes him from him, and marries him, oꝛ he marries himſelfe daring bis nonage; 
that in this caſe J ſhall and may by a wꝛit of Raviſhment of Ward bꝛonght a⸗ 
gainf my firſt raviſher recover not only dam iges fo the taking ol him away,. 


* 


pꝛeſident, and authozity of boks. 


* 


Wy reaſon: foz he that obſerves well the nature of the caſe muſt contela, that 
if the value be not given againft the raviſher koꝛ the marriage hapning aftes 
(howſoever and by whomloe ver) he Wall make the la utterly eluſazy in point 
of marriage, fo2 there is no creature ſo moveable, ſo eaſily and cloſelp to be con⸗ 
veyed and kept as a man, fo as he may be toſſed from man to man to a hundꝛed 
in a Yozt time, his marriage map be clandeſtine out of the Church, and pet 
ſuch and ſo many at it, and ſo covertly handles, but it ſhall not be:poſſible ta 
allign the certain perſou that was autho2 cf the marriage, oꝛ elſe that offonce 
may be alligneꝛ to him that is unable to anſwer the value. As in the cale of a 
woman covert, if her husband were not anlwerable asbcfoze. And the rabt⸗ 
wer hath no 920ng ik he be made to anſwer the valne of the marriage, though 
had it not, koꝛ the true guardian loft it by his means. And J do 17 
what the wꝛong⸗doer gains by his w2ong, but what the owner lofeth bp it, when 
the law runs to repair the w2ong, Fo? if the ſtatute of Weſtm. 2. cap. 14. ſap 
well, ( veat emptor qui ignorare non debun quod jus alienum emit, much better 
may it be ſaid here, Reſpondeat raptor qui ignorare non petnit quod pupillum alienuni 
alduxit. And this is a juſt uſe of law in dium ſpoliatorit. Mee Conradius Lagus 
de plargiariis, It A. corrupt the ſervant of B. who thereupon purlopns from 
bis Paſter, the coꝛruptoꝛ ſh all anſwer the toſs in Duplo, whatſoever becomes 
of the gods. Upon the reaſonhere, ſe the like th re. 45. 
Foz pꝛeſidents: fa boks of Entry, in boks ol law, though ſometime the 
Queſtion to the Jury fn raviſhment of Ward be by whom he was married, 
which cannot be but well, as old bok of Entries in raviſhment 11. 17. & 18;the 
book 33 E. 3. ff. Judgement 251. found the marriage, but no vaine,nozby whom 
married, and ſo no judgement could be given : fo2 the value, but fo2 the mmages 
onely ; vet the moꝛe boks and pꝛeſidents by much are Par tied, qꝛ not generally, 
without asking by whom, And the ant wer of the Jury in moſt caſes ts, That 
they know not whether married oz not, (vet nate, that it was much harder to 
finy by whom married, then whether married at an; Jan) therefoze they make 
their verdie continually,if married, ſo much foz the marriage beſides damages: 
ik not maarrisd, the body, and ſo much koꝛ damages only, And therthe/fupge-. 


ment is conditional, but fo; the body and the damages, And if the Sher ſes, 
| D 2 | i 


but alto the value of the marriage, And this ts to be matntatned by reaſon, hy 
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ments, yet they could not have been condemnes in the value, being no parties 


8 turne that he is married, then the plaintiff hall have a /cire fac. lo; the value 


of the mar tiage found by the Jury, 35 UH. 6. 3. & 45 E. 3. 16. And 9 H. 6. 61, 
Babington asketh the Jury whether the Ward were marrted : generally, they 
anſwer, Po; vet the verdict is made condittonall, ſo much koꝛ the value ik he be 
married, nenerally. without faping by whom. Ts 

Note in theſe caſes where there fs no marriage found, and pet the verdi 
gives the value, ik he be married, oz ſhall be married belode he can come to the 
body unmarried, it followes that this muſt extend to marriage by whomſocyer, 
To the ſame cffea is 21 E. z. 44. & 19E. 3. ff. Judgement 123. & 19 E. . Fitz, 
Judgement 172. & 17 E. 3. fl. Judgement 116. 29 E. 3. 24. Coke lib. ent. pl. 8. 
ſcilicet ultimo in raviſhment, 5 * 

Au theſe boks and p2eſivents are of marriage found generally, not ſaping by 
whom. 3 ES 

It a Ward be raviſhed within age and a wꝛit of right of WM ard be brought, 
the defendant may plead that he is come to age, hanging the weit, koꝛ that is to 
demand the body as a Ward. But if it were a wait of ravichment of Ward, 
it would be otherwiſe, 9 E. 4- 50. 37 H 6,7. & 24 E. 3. 49- And the old bok of 
Entries warde en raviſhment 18. enquires whether the Ward were marrted, oz 
come to ful age, as fnferring, that though he were not married, vet ik during the 


raviſhment he were come to full age, the raviſher ſhould arſwer the value, be- 


cauſe the guardian could not now have his marriage. 
Alfo Coke, lib. Intr. Raviſhmenr ult. the raviſher was condemned in the va- 
lue, when the Ward died unmarried and within age after the raviſhment , fox 
the guardian loft the marriage. But note the Stat, of Wetim. 2. cap. 35. in 
queſtion, is cxp2eſs in that caſe, ſo that caſe may grow by foꝛte of the Stat. 
Another point is, that if the Guardian:gets the poſſeſſion of his Ward again 
unmarried after the ravichment, he may have damages fo2 the taking, but he 
ſhall not have the value aga inſt him upon the raviſhment : The reaſon is plain, 
and foz that ſ&, 27 H. 6. gard. fo. 118. Which is the p2eſident old book of Entries, 
gard. tit, Raviſnment pl. 12. and the olybok of entries, gard. in Raviſhment 11. 
where the Jury find ster alia, that the guardian could never have the poſſeſſion = } 
of the Ward after the raviſhment. EE 
Bat touching this p2incipal point how a raviſher ſhall be charged with the 
value though another marry the Ward: the two great caſes relied upon, and 
pꝛeſſed by me by way of diſtinction were 8 E. 3. 52. & 8 E. 3. 45. whereof the fir 
is: one bꝛought a wꝛit ofraviſhment againſt four men and a woman, they all 
plead not guflty, and the Jurp find that the tour men raviſht the Ward,and not. 
the woman. Bat they find withall, that the woman knowing of the ravichment 
did marry him to her daughter, and the Court condemned them all in the valne;. 
whereof the conſcquence muſt be, thit though the marriage by her might be 
holden of it ſelf a ravichment, and ſo they all gutlty as of ſeverall raviſh- 


to the marriage but that they were made liable, becauſe the martage was made 
whileſt the reſt ſtod deloꝛceoꝛs andraviſhers © ——  _ 
And note that the Statute bzands the ravtiyer with the title cj exricic ma- 
le fidei paſſeſſor. | 
But the other caſe 8E. 3.45.was,that one bꝛought a wait of ward againffAlice, 
Edemands R. ſon and heir of l. as his Ward ; Alice came in and ſhe laid, that 
ſhe claimed nothing in the ward bat nurture, and now in the Court ſhe tend ꝛed 
him to the plaintiff, who refuſed him bcc 1uſe he was married; the anſwered, he 
was not maried by her, the other teplied that ſhe was marted in her guary,after 
the became defo:ceo2, fo2 which time ſhe was to anſwer. Unto which it was 
ſafdfo2 her, th it in as much as ſhe came lawfully to the poſſeſſion of the Ward, 
and did tender him at the firſt day, ſhe could not be counted a defo2ceo2, and ſo 
che was not amerced, But there was judgement by agreement that ſhe ſhould 
peeld the Ward and 20 pounds, foz here ſhe wis clean contrary bons fidei 
poſſeſſor » and tberefoze was not to anſwer but foz her own ac; any Wor 
| es pollel⸗ 


* 


Digby verſ. 
Fitzharberl. 


poſieſion,being from the beginnin 
ſted to other mens wꝛongs. 


$ dantun and without tnonz, tannot be wie- 
| ſolemne and ſeveral arguments ok all the foure 


And fo in concluſton upon folemne-an ür gun 

Judges, judgement was given to2 the plaintfff, with a kun and unifozme con- 

ſent ofthe whole Court, Nichols, Winch, Warburton and mp ſelfe, which judge⸗ 
* uaced in the Cont, Paſch. 14. Reg, Jac. &c. any 


ment was given and p;ono 
— ᷣ . 5 
Ad quem diem hic venerunt tam præd. Franciſcu quam pred. Jac, & Katherina; 
Robertus, fo hannes Woodford & ( uthbertus per Atturnatos ſuos pred. Et ſuper hot 
viſis premaſſis, & per fuſticiarios hic plene intellectis, conſideratum eſt quod præ d. 
Franciſc. recuperet verſus præfat Jac. Kat her inam, Robert um, Johannem Woodford 
prædictꝰ octogint libr as pro valore Marit agii pred, & damna ſua pred. ad der em li- 
bras & decem ſolides per jurat præd in forma pred. aſſeſſa, nec non quadragiuta libr. 
decem ſolid eidem Franc ad requiſitionem ſuam pro miſis & cuſtagiis ſuis prædidt 
per Curiam hic de incremento ad judicut. Quæ quidem valor & damna'in toto fe at- 
tingunt ad oftogint' quinquaginta & unuam libr. Et prad Katherina, Robertus & 
johannes Woodford capiantur ad habenduni priſonani duorum annorum ju xta formani 
ſtatuti, & c. Et præd Franc in miſericordia pro falſo lamore ſuo ver ſus prafat ac & 
uthbertum de trauſgr & raptu pred. unde præd Jac & Cuthbertus per Jur pra- 


ſuperius Acquiet, exiſtunt . igitur idem Jac & Cnthbertia eant inde ſi ne die, & be. 


This judgement was reverſed in the Kings Bench, only; becauſe there were 
no plegii de proſequena» entred koꝛ the piaintiff, fox they tok it no: to be within the 
remedy of the Statute of Jeoffatls, becauſe they held it a penal Law, and ſo 
excepte v. But Haughton Juſtice, was of a contrary mind. The penalty muff 
be in the certain impꝛilonment of two years, foz the reſt is but as in treſpaſs at 
the Common law. 1 . 8 pts 
6. Digby againſt Martha Fit xharbert. 
Tr. 13 Jac. Rot. 2560. 


> 


(Torge Digby bꝛings a Dare impedit agatnfft Martha Eitzharbert, and declares 
that Thomas Fitzharbert Cſquire was ſeiſed of the Panoz of Narbury with 

the advowſon in fe, and pꝛeſented one Browa; and then granted the next a- 
voidance unto the plaintiff, and now Brown is dead, ec; Martha faps, that Tho- 
mas Fitzharbert Knight,:waslong-beſo2e, xc, ſeiſed of the Panoz, xc, fn fee; and 
pꝛeſented one Murrain any afterwards infeoffed one Richard Fitzharberr in fe- 
ſimple, who. conveyed the ſaiv Panoz unto the ſat Tho: Firzharbectfo2 the life 
of one Bamford the remainder to one Anthony Firzharberr ta fœ, 1» then Murrain 
died, and Thomas Fitzharbert pꝛeſented Brown and then granted the next a⸗ 

voidance unto the plaintiff, and then Bamford died ; and then Anthony Fitzhar- 
bert entred, and made his will, and gave the Pano, ac. unto Martha ko; her life, 
and died, and then Brown died; and then the pꝛeſented the Clerk, and traverſed. 
without that that the ald Thomas Fuzharbert at the time of the grant made to 
the laid George Digby was ſeiſed of the Pano in fee, dc. prout, &c. The plain⸗ 
tiff replies and maintains his Declaration, and trav:rſeth without that that the 
ſaid Thomas Fizharbert àt the time of the grant made by him unto the'platntiff,' 
was feiſed. of the laid Manoꝛ fo2 the terme of the life of Bamford, pront the de⸗ 
kendant allca7e2, and thereupon it is demurred in LW. 


8 


The cale in the argame nt J divided into four Queſtton ? 
The firſt Queſtton, whether the velendants plea had'been good without tra- 
verſe of the ſefin in kes? OT FFC 


Another Queſkton, whether the 
oꝛ not? bat to leave it as a cone lion and avoidanc 
come aptly, as it is on the other ſive, 


* 


e, and then the traverſe hath. 


A third; whether the now defenvant having taken a traverſe, hath not ſb lock⸗ 


ed up the plaintiff as he hath no cholce but to joyn upon that to avoid infiatty. * 


Laſtly, whether if the plaintiff hath power to reſozt to traverſe the a 4 
| _— 


delendant have not eleaton either to traverſe” 


This judge- 
ment * 
reverſed in the 
Kings Bench. 


f 


Derby, 
Waller. 


Quare in ped. 
declaicd upon 
leiſin and pre- 
lentment a - 
voyded, and 


.the ſeiſin alſo 


traverſed, 


To 


as — —— 


. 
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755 verſ. 


102 
Fitxharbert. 
05 induce ment to his traverſes pet he hath taken that traverſe right; 03 ought to 
have &fven it mote ſcope by a mode & forma. yy | * 
Tothefiſt To the firlt, 26 H. 8.4. bp the opinion of Fizharbert, is that upon ſachaccount 
volit, of ſeiſinin ker, ac. ina Quare imped, againſt Prior the defendant pleaded a 


grant to the plaintifk ot a Pꝛochein avoidance, the defendant nerds not traverſe 
the ſeiſin in k, becauſe it was a confeſſion and avotdante, Qod nullus negavit, 
which is lets then a conceſſum only, Qui tacet conſentire videtur. 

At is true alſo that Brook makes a mirum of it in the abʒiogement of it, and 
2 E. 4.11. is to the ſame purpole thus: | = 

Jn an aſſiſe if the zefendant plead that I. S. was ſeſſed in fe and infeoffed 
him, the plaintiff may ſap that himſelfe was ſeiſed in fe ans granted unto I. S. 
foz his life, who infeoffed I. D. upon whom he entred, without a traverſe as 
being confeſſed and avoided, ET 

And therefo2e I incline to hold the opinion of Fitzharbert, 26 H. 8. 4.fo2 law, 
becauſe at the pꝛelentment executed without moꝛe both makes a fe, and pzoves 
a f&, and therekoꝛe if the defendant ewes that the p;eſentment was ſuch as 
neither made noꝛ pꝛoved ker. it is a confeſſion and avoidance ſufficient, 

Fo2 a preſentment fs indifferent and wozks as the root ts from whence it 
grows, As fo? example, here as the plaintiff lays it, it is the fruit of an eſtate 
in kee, and ſo ſettles and p2oves a fœ ſimple in the plaintiff, oz in Thomas Fitz- 
harbert that granted the next avoidance to him; but as the defendant makes the 
caſe now, the ſame pꝛeſentment neither gave noꝛ p2oved fee imple in Thomas 
Fitzharbert, but was under his title fo2 the life of Bamford, and after made fo3 


the right of the defendant, accoꝛding to her eſtate. F 


15 H.8. H. Qua, Imp. 77. the platatiff in Quare Imp. declared that his anceſto3 
was ſeifed in f of the Panoz , to which, ec. and p2eſented, and then he 
b 2ought the Pano? tohimcelf, 


The dekendant ſaid, that lang after that he was ſeiſed of the advowſon in 


: fee and pꝛeſented, and now pꝛeſented again, and golden god clearly without tra⸗ 
- verfing the appendency, foz this latter pꝛeſentment had confeſſes and avolded 
the appendency. 


And now upon this J hold, that if the deſendant had not jopned the traverſe 

to his plea, that his plea hao bea go, and the plaintiff might pꝛoperly hate 
made the traverle that he makes, fo2 then the traverſe had fallen pꝛoperly to 
his turne upon an affirmative plea of the defendants, his traverſe not being 


pzevented by the defendants traverſe, 

But now to the ſecond point. ya: that the plea of the defendant 
might have ſt od withoat a traverſe, ſo J am clear of opinton that the traverſe 
added by the defendant is better and mo2e ſure then the other part of the plea 
without the traverſe would have ben, And note thut M. 26 H. 8. doth not lay 
in that cale that he might not traverſe, but (ve beſogue) he need not. 

 Nowfo? this know that though it be true that a pꝛeſentation may make a f 
without moze, that pou never have a declaration in a Quare Imped. that the 
plain tiff did pꝛeſent the laſt Ancumbent withcut moze, but you declare that the 
plaintiff was ſciſed in fe and pꝛelented, oz elſe ley the fee ſimple in ſome other, 
and then bzing down the advowſon to the plaintiff, either in ke 02 ſome other 
elate, and ſo are both 26 H. 8.4. & 15 H. 6.f, Quare Imp, 71. before recited 
e reaſon thereof is. That a pꝛefentment alone in the plaintiſf ts wilitant any 
indifferent, and may be in ſach a title, as may pꝛore that this new avoidance is 
the e and theretoze pou muſt lay the caſe ſo as by the title pou make 
the pꝛẽ lentation paſt jopne> to the title p2ove that this pꝛeſentation is pours too, 


but argumentally by two affirmatives one againſt another, and therefoze the tra- 
verſe to that is god, and without it, it is but reſponſum dimidiatum, and pet it is 


frue That as well as pꝛeſent ation, as the iſſue in fe, is to be anſwered foz the 


The 


Why then obſer ve, there is in this declaration t wo points material, ſcil. a ſeiſin 
in k and a pꝛelentation. To the pꝛeſentation the vefendant hath giben anſwer, 
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The caſs that moved me a little to doubt was this, that if 1.5. be ſeffevof an 


Newman ahd 


the vefenvant cannot traverſe the fe«fment to the plaintiff. 


Drgby verſ.7 3 103 
Feitæhurbert. 1 8 | 5 


5 R 


the right. 


To this J ant wer, that in 


ed, and tow it is 
Walt ok right, he 
recovered, So 


p20ves that e 
kelled and avotded, much 
ched nd? confeſſed. 


% 


plaintif, whole eſtate the defenvant hath by Rogers, the plaintiff may ſay that I. S. 24s ſerve 


enfeoffed him alter recovery ah ſque hoc, that the defendant hat guilry may be 


| J - " Jeltby Ipecial 
Vet note in the caſe 27 H,$.2. if the defendant had pleaded not guilty, the fue leading: 
Gould have been found foꝛ him; Ther: fo2e let a man take hed in pleading, foꝛ | 

if he leave the general iſſue, and plead falfly oꝛ unadviſcoly; the other party ſhall: 

be allowed his fit rep:ycs oz defences to the plea, and caſe, as it appears without 


reſpec to that thit might have ben pleaded better. i 


oe 


. 2 . 


And note that there are general iſlues, that need no indutement as Not gui. ty, 
Niki debet; ne diſturba pas, which ts the oꝛdinary plea in theſe taſes, But if a man 
wil leave the general ie and controvert the title, he maſt inable himfeik by 
tome title ot his own to do it, bu: yet that ts not the Pincipal part-of his pr ; 

: | | A 
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Digby verſ.! 
Fi ker? 


— 
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but a foꝛmal indute ment onely, and tterefo2e there is noſenſe if pont will quar⸗ 
rel my polleſſion and A avoid the title effectualy(and ſo fo my ſake muſt and do 
{nduce that with a title of mp own) that pou ſhall flie upon my title, oꝛ foꝛ⸗ 


fake your own ; (02 you muſt recover by your own ſtrength, and not by my 


weakieſs, | : 

Do I ſay regularly, that whenſoever a Traverſe is taken apt and materfal 
to the plaintiffs title, the plaintiff is bound to tt, and cannot fo2 the ſame thing 
leave it, and foꝛte the vefenvant to accept another Traverſe tendꝛed by him, and 
there is no cafe in the law againſt this rule as J lap it. eee 

The caſes 20 E. 4. . 12 E. 4. 5. 2 R. 5. . are agrid, and the law and reaſon is 
cler ſo; it a man bꝛing an Action of treſpaſs,fo2 bzeaking his Clofe on a certain 
dap, it the vefendant plead a Releaſe of Actions, he ſhall traverſe all treſpaſſes 
after; Ik a feoffment, he ſhall traverſe. all treſpaſſes befoze ; Ik a licence foz 
once, all befoze and aftcr. Now hath the plaintiff choice to leave the traverſe, 
and traverſe the point of Juſtification, /-i/. the Releaſe, Feoffmeit 02 Licence, 
o2 be may alleage a treſpaſs befoze 02 after, & ſo joyn upon the rayerſe offered, 
This is indeed a Traverſe after a Traverſe, but it is not a Traverſe upon a 
Traverſe, to the ſelf ſame point, as J gave my rule, and as the caſe is here to one 
ſame Pꝛeſentation. Foz now note, when a man bzings an adton of treſpaſs, 
fo2 bꝛeaking of his Cloſe one day, he may maintain this actton by anp one of too 
treſpaſſes betoꝛe his action bʒought, which is the cauſe, that though the velendant 
juſtiſie fo2 all that dap: pet he mult traverſe befozeo2 alter, ſo nam the treſpals 
juffified is one, and that traverſed is another. Now if the plaintiff traverſe the 
point of julification, that ts to one treſpaſs, and is no traverſe npon a traverſe, 
If he do aſſign a treſpaſs within the time of the traverſe, to joyn upon the tra⸗ 
verſe, tendzed acco2ving to my tule, it varies not in that point, from the fir 
traverſe, ſe how cler this is. 5 8 

The other caſe objeced is Long, 5 E. 4. 1 c0. as is well colleded in the end of 
the caſe by Danby. A man bꝛings an Action of Waſte foꝛ telling of Tres , and 
laps that the Leſſee felled and ſold them, the Defenvant contelles that he kelled 
them, but ſafth, that he beſtowed them in repairing the houſe Iſ que hoc that he 
ſold them, The plaintiff map reply, that he let them rot, oꝛ any like cafe of waſte 
abſque hoc, that he employed them to reparations , and this indæd is direaly to 
the ſame thing, and traverſe upon traverſe, But this J affirm clerly by another 
Caution of my rale, that this firft traverſe was not matertal;no2 to a point ma- 
terial, fo2 the plaintiff might have declared of the ſelling onelp., and the other 
point was meer ſarpluſage; And thercfoze though perhaps if the plaintiff had 
joyned upon it, and it had been found fo2 him, he ſhould have had judgment, pet 
cleeriy he was not bonn to the Plea > as not final to the action, and therefo2e 
tlerly in that cafe, the plaintitf might have demurred upon the Defendants 
Plea, as reſting upon a thing not material; in all which reſpeas it differs clerlp 
from the p2incipal caſe we lately judged, between Hir John Sherley and his wife 
defendants againſt Barbara Wood ſ#p. in this Bok. When the tenant pleadey * 
joynture made to the demandant, and acceptance of it after the hasbands death, 
the demandant map plead a refuſal, after the death of the husband, without tra. 
he: ſing the acceptance, fo2 it waz not material of her part fo plead, but that 
mul riſe of the part of the refuſer, | P | 

Then there remains no cafe objected noꝛ to be objected to withſtand me, but 
Sapcots caſe cited 2 R. 2. F. iſſue 128. and theſame 22 H 7. Co. Reports 97. which is 
indeed the very ſame with the pꝛincipal tn 2 R. z. it is but Townſend fo? the fe: 
cond'traverſe, and Cottelmore againft it. 

An 22 H. . it is repo2ted that after debate iſlne was taken upon the fecony 
traverſe, This is all the authozity (which 2 value not) fo2 no doubt but that it. 
ſue map be taken upon it, but the queſtion is, whether it can be infoꝛcep, the par: 
ty Ending and demurring upon it, as it is here. | —_ 

Againſt this J oppoſe the Caſe judged Paſche 37 Eliz. Rot. 2278. Weodroffe 
bzonght a Lare Imped. againſt John Corford for the Uticarage of Stepney in 


dd. 


Lampleigh verſ.) 
Brathmait. 1 


n 1 
a . — 


Midd, and laid that one Richard Leighton, Parſon there, wherennto the Mica. 


rage belonged, did leaſe the Parſonage to Thomas Lo Cromwel Gregory and 
Richard Cromwel fot efghty pears, and that Thomas and Gregory died, and that 
Richard ſurvived, and gave the leaſe to his Executoꝛ foz ten years, and the res 
mainder to Francis Cromwel. | _ | wy : 
That the Executoz agred unto the deviſe to Francis, and after ten years be 
entred, and baings down that Intereſt unto the plaintiff, who pꝛelenten one 
1 Anderſon, and now upon this avotdance he p:eſents again, the term 
enring; | : PE, NTT eee 
The defendant Cotfard ſaith that Gregory Cromwel ſurvive, aud granted to 
the plaintiff the ärſt and next avotoance, and then granted his term to the de⸗ 
kendants, and then the Church became void again, and ſo the defendant prefen: 


* 


ted, and fraverſed 4 ſque hoc quod pred. Richardus ſupervixit I homam & Grego- 


rium ( romwel prout, &. 


The plaintiff maintaineth his declaration in onibus ab ſiue hoc quod prad. 
Gregorius did grant to the plaintiff the firſt avoidance, prout, and then demurreꝛ; 
and alter two o2 the Terms advice, it was adjudged that the Replication 
was inſaffictent in Law, and ſo adjudged 21h Capiat per billam; Which in effect 
ts all one with the p2incipal caſe, fo2 the pzeſentment fo2 the plaintiff was a⸗ 
votded as here, and pet they traverſe the general title of the plainti#, and that 
was the rot of that pzeſentment, which the plaintiff was not permitted to fo2- 
ſake, and to offera ſecond traverſe. to that that dio avoid his pzeſentment,as the 
nad would here in the pzincipal Cale, ſo this is a tun Judgement in the 
r . — Ib,” 
Nov tothe laſt point, Ik the plaintiff Qonld be admitted to a ſecond traverſe, 
pet he would net have taken it ſo ſtrialy and p2eciſely to the eſtate ſoꝝ the life ot 

unford, becauſe if the eſtate had been fo2 the life of anp other, who had ben dead, 
02 had been any otherwile inſufficient, ſo that it could not contain the plaintiffs 
title to his avoidance, it had been all one, and therfoze the traverſe ſhould have 


„ 
CY 


ben abſque hoc that Thomas Firzharbert was ſeffed rempore (Conreſſionis modo & N 


forma prout, & c. f02 that would have allowed the defendant to make p2of of any 
other leiſtn, that might have diſabled the grant as well as the life of Bunford : 
like unto the caſe of C onſimili caſ#,UUhere the demandant counts of an A. ienati. 
on in ke, yet the defenvant ſhall make his traverſe to the Altenation % & for- 
ma, and then the demandant ſhall maintain tho tue by an Alienation in fe 02 in 
tall, oz fo? lite, koꝛ they are al altke materfal, To this there can be no other 
aͤnl wer given, but that the detendants plea upon that particular eſtate gives the 
plaintiff his traverſe acco2dingly ; which J retozt upon the platntiff, tzatfince 
he nk the leiſtn in fe; be hath given the defenvant juſt advantage to tra⸗ 
— This was my opinion and argument upon this caſe, and mp bꝛother L Winch] 
arguing befo2e had holden that the firſt traverſe was well taken, and the ſecony 
not well, ſo he and J agreed; But my bꝛother | Nichols and [Warburton]. hay 
argued to the contrary; And lo it reſts. f 


. ry 5 g. ne N N | f 11 
Lampleigh verſus Brathwait. 
Mich. 13 Jac, Rot. 712: 


7 


A Nchony Lampleigh bzuoght an Alſumpſit againſt I homas Brathwaitzt beclarey; 
That whereas the vefenvant had felontoufly flatn one Patrick Mahune, the 
dekendant . after the laid felony done, inſtantly required the plaintiff tola- 
bour, and do his endeavour toobtain his pardon from the king, whoreupon the 
plaintiff upon the ſame requeft did by all the means he coul d and many days tas 
bour, do his endeavour to obtain the Kings pardon fo2 the kad Fetonp;- vi fri 
riding and. journeping at his own Charges from- London to Roiſton; whenthe 


= 8 } - „ 
a : * 


ing was tbere, and to London back, and ſo to and from New- market to obtafr 
pardon koꝛ the defenvant foz the laid felony, * fe. & c. in W 
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Brathnait. 


Difference up- 
on a promiſe 
paſt and to 
come upon a 
Conſideration. 


tt, vn. is equitando, & c. to obtain. Pow ten, cle rly, the ſubſtance of this ples 


„* —— — 


ok the pꝛemilles the ald Defendant did nn the ſais plaintitt᷑ to give bim one 
100 pound, and that he had not, at. to his damage 120 pound. 

To this the Defendant pleaded Non A ſſumpſit, and found fo? the plaintiff, va⸗ 
mage one hundꝛed pound. It was ſaid in arreff of judgement, that the conſide⸗ 
ration was paſſed, 

But the chief obfjectio! was, that it doth not appear, that he did any thing to⸗ 
wards the obtaining of the pirdon, but riding up and down, and nothing done 
when he came there. And of this opinion was my b2other CW arburton] but my 
ſelf and the other two Judges were of opinton koz the platatif, and fo he had 
judgement. 

Firſt, it was agred, that a meer voluntary courteſie, will not have a conũdera⸗ 
tion to uphold an Aſſumpfit. But if that courteſie were "moved by a ſuit 02 requeſt 
of the party that gives the Aſſumpſit, it wil bind-fo2 the pꝛemiſe though it follows, 
vet it is not naked, but couples it telt with the ſnit befoꝛe, and the merits of the 
party pꝛocured by that ſutt, which is the difference, Paſc. 10 Eliz. Dier 272. Hunt 
& Bates. e Oneleys Cafe 19 Eliz. Dier 355. 

Then to the main point it is firſt clær, that in this caſe upon. the laue Non 
A ſſumpſit all theſe points were to be pꝛoved by the plainti t. | 

1 That the Defendant had committed the felony, prout, &c, 

2 Then that he requefed the plaintiffs endeavour, prout, & c. 

3 That thereupon the Defendant made his pꝛof, prot, Cc. 

4 That thereupon the Defendant made his pꝛomiſe, prove, &c. 

Foz whereſvever J build my pꝛomile upon a thing done at my TENT exe 
ecutton of the act muſt purſue the requeſt, fo2 it is like a tate of Commiſſion foz 
this purpoſe, - 

Ho then the. tuue found *: ſupra is a p20f that be did his ende vour accozding 
to the requeft,fo2 elſe the tue could nat have been found, toꝛ that is the difference 
between a pꝛomiſe upon a conſideration executed and-executo2y , that in the 
executed pou cannot traverſe the conũderation by it ſelf, becauſe it is paſſed and 
fncozpozatedand coupled with the pꝛomiſe. And if it were not indeed then aced,if 
is audum paltum. | 

But if it be executo2y, as in conſideration that you ſhall ſerve me a per,J wil 
gide pou ten pound, here you cannot bꝛing pour Acton, till the ſervice perfozm: 
ed. But if it were a pꝛomiſe on either ive executoꝛy⸗ it needs not to aver per- 
koʒzmance, koꝛ it is the counter pꝛomiſe, and not the-perfozmance , that makes 

the conſideration; yet it is a pꝛomiſe befoze.though not binding and in the action, 
2 7 — lap the pomite as it was, and make a ſpecial averment of the. ſervice 
done after, 

How it the ſervice mere not done » and pet the pꝛomile made, pront, &c. the 
Defendant muſt not traverſe the pꝛomiſe, but he mult traverfe the perfo2mance 
of the ſervice; becauſe they are diſtin in fac, though they muſt concur to the 
bearing of the action, - 

- Thenalſo note here, that it was neither required ,. noꝛ p2omiſed fo obtain the 
ag but to do his endeavour to obtzin it, the one was bis end, and the other 

Soffice. 


Now then he hath latd e xpꝛelly in general, that he did his endea vour to obtain 


is general, fo2 that anſwers diredly the requeſt, the ſpecial aſſigned is but to 


\.. tafo2mthe Court; and therefoze clerly , if upon the trial he could have p2oved 


no riding, noꝛ journeping; yet any other cffeanal endeavour , accowing to the 


_ - requ:& would have lerbed, and therefoze if the coaſtderatio had been that he 


ſweuld ende bour in the kuture „ lo that he mutt have laid his endevour expꝛellp, 
and had done it as he doth here, and the defendant had not denied the pꝛomiſe, but 
the endevour, he muſt have traverſed ,. the endevour in the . „ not the rt⸗ 


ding ec. in the ſpecial; which pꝛoves clerly, that is not the lubſtance, and that 
the other endevour would ſerve, This makes it cler, that though particulars 


ought te be. ſot tozth to the Court, and thole lutfictent which were not 0 
4 . white 


wilſon ver. ; 1 o 
Biſhop of Carlil 5 F 


— 


which might be cauſe ol Demurrer, pet being but matter of koꝛm, and the ſubs 
ſtance in the general, which is here tn the illue and verdict, ft were cured by the 
verdic ; But the ſpectal ts alſo well enough, foz all is lafd down fo2 the ob: 
tatningof the pardon which is within the regueſt; and therefoze ſuppoſe he had 
8 rfoven to that parpoſe, and Brathwait had died, oz himſelf, befo2e he could do any 
4 thing elſe, o2 that another had obtained thepardon befoze, o2 the like, yet the pꝛo⸗ 
! mie had holden. | 3 
And obſerve that Caſe 22 E. 4. 40. Condition ot an Obligation, to ſhew a 
ſuffictent diſcharge ot an Annutt p, you mult plead the certainty of the diſcharge 
to the Court; The reaſon. whereof given by Brion and Choke is, that the Plea 
there contains two parts, one a trial per pais, ſcil. the wꝛiting of the diſcharge, 
the other by the Court, ſcil. the ſufficiency and validity of ft, which the Jurp 
' Could not try» foz thep agree, That if the Condition had ben to build a honſe 
agreeable to the ffate of the oblige, becauſe ft was a caſe all p2oper fo? the 
Country to-try,it might have ben pleaded generally, and then it was a Demur⸗ 
ter, not an iClue, as ts here, as | ” 


wilſon againſt the Biſhop of Carlile. es 
- i "If. 13 Jac. Kok 349%. - © - -- Pronto 


THomas Wilſon byonght a Pꝛohibition againſt Henry Biſhop of Carlile, and Cumberland. 
nid that there was within the Parich of Grayſtock, this cuſtome foz tithing Brownlow. 
of Mon amongſt others, That ifaay tnhabitant have five Fleces of Mol 
dz above : that then ſach inhabitants alter the ſhearing and binding up of the fats Cuſtome oe: 
ve Fleces abſque fraude & dolo ſidelirer ſolvent Reftori poſt monitionem, the, thing truly 
apud oft ium domus manſionalis ejuſdem inhabitantis infra parochiam pred, Decimam without view 


partem inde abſque aliquibus viſe vel tactu novem partium ejuſdem lane reſid. per of the perſon, 


q Reflorum, & c. Habendum vel ſcrutandum in plenam, & Cc. And that the Parſons, 
. xc. have ſo accepted it; And then lays, That the Biſhop of Carlile pꝛetending 
q himſelf Parſon 02 Commenvato2y>ec, the Biſhop pleads himſelf the Parſon oz 


Commendatoꝛp of the Church by pzelentatton, ec, from the Counteſſe of Arun- 
dell, and pet Qhews that his faculty and confirmation wasſo long as he ſhould 
remain Biſhop of Carlile, which may well Kand tcgether, that he map be Par- 
| ſlon abſolute, yet qualified by his faculty to hold it but fo2 a time; and then to 
: this cuſtome vemurred fu Law, And it was this Term adjudged fo2 the Biſhop 
; with one conſent ; koꝛ the ſubſtance of the pꝛelcription is laid that the very true 
tenth is « ought to be paid without fraud, which is not pꝛelc riptible, toꝛ it is coms 


| mon right, then the ſole point peſcriptible is, that this is without view oz touch 
| | of the nine parts-which is in effect repugaant to the other, foꝛ when pon have laid 
| truth ta the fozmer part, you lay the way to fraud in the latter, toꝛ it is againſt 
common reafon that any man judge 02 divide fo2 himſeit, and then take choice 
ok yt5 own diviſion; Againſt the rule of partition Litr. Foz the truth of the 
tenth depends upon the pzopoztion it bolds with the nine parts; And therefo:e 
kfoꝛ the pariſhioner, which is in the nature of an avverſary to the Payſon in this 
caſe, toſet oat a part foꝛ the tenth, which he only affirms to be jult; is to gits 
him m@rly power to tithe as he lifts, and the pꝛeſcription were as reaſonable 
as toſap plainly, that they might ſet out what tithe they lit. 
4E. 6. 6. The Guardian that tenders a marriage, muſt pꝛeſent the perſon to 
the UC ard, And it is a weak anſwer to ſap, that if it be not a juſt Tenth he map 
refuſe it and ſue foz his due. F02 firft, he hath no means to be aſſured whether 
it be true 02 not; ſo his ſuit may be caufleſs , ture he may be, it will be kruit⸗ 
leſs : But the law was p2ovided not vdiredly ba ingemer, but to p2event ſuits, 
and therefo2e pꝛo dides, that things be done bp'tnoifferent means and perſons, 
that there be no juſt ſuſpicion of indirec dealing. ISS Bi Gag. 
Ak a man were Judge in his own Caſe and judged amiſs, a Wzit of Erro: 
would red ꝛels it ;ſo if a Biſhop diſturbe .o would not admit the Clerk, he might 
be compelled; pet the Law pꝛovises better, that by that pou have pour right, | 
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and therefo2e that pour means be ſuch as is likely to pꝛoduce if, you may chal- 
lenge the Array oꝛ the polls, yet you ſhall remove the venire fac to another Df- 
ficer, as the Co2oner, where the Dheriff is ſuſpected in Law by a pgoviſtonal 
Challenge afo2e to avoid delay, which ts a kind of injury. 


Replevin. | Brown verſus Goldſmith 
| Tr. 13 Jac. Rot. 607. 


Surrey. 


Doubleneſſe Ttlomas Brown plaintiff, againſt Thomas Goldimith defendant, in a Replevin 
in pleading. foz taking a þ2aſs Kettle at Cotham fn Surrey, 21 Apr, 12 Jac, the defendant 
Addis £ avoweth, as 1Bapliff to the Dean and Canons of Windſor,that one Robert Parſon 
"ene ſerrice ac. held the place of the Dean and Canons, as of their Panoz of Hampton Court in 
cording to the the lald County of Surrey, and Middleſex, by rent and ſait of Court; that 
Statute of 1 Robert Parſon being ſummoned, did not appear at a Court holden in the ſatd 
H. 8.upon the Mano, that fo2 ſuit he did viſtrain, and makes Conuſance, as in land holden 
land admits of the Dean, dc. the plaintiff confeCeth the ſeiſin of the Dean and Canons 
— — = the tenure: But further laith that the ſeventh day of April, An, 9. Eliz. the 
ed ſafy Dean and Canons did leaſe by indenture the ſaty Panoz unto one George 
Stidolphe from the Ann unctation then paſt foz the term of 51 years then next 
_ following ; then he entered ante pred” :tempns que, and was and is pet thereof 
poſſeſſed, the reverſion to the ſatd Dean and Canons expedant. 

The avowant confefſeth the leaſe to Stidolphe, but ſafth that by the ſaid leaſe 
all Lets; La wdays, and Courts there to be held, and all manner of Fines, He. 
riots, Relieks, Cſcheats, Perquiſits and p2ofits ok Courts were excepted and 
reſerved, and that Stidolphe being ſo poſſeſſed, bid the 10 of Octob. 11. Jac. grant 
all his eſtate to one Butts; t 


hat Butts the 26 of March 12 Jac, by his dæd ſhew⸗ 
dd kozth. did grant al Lets, La wdaps, Courts, «c, unto the Dean and Ca⸗ 
ens, And that they afterwards held the Courts, and the dekaults of ſutts «c 
ſupr. And that Gold{mith did diſt rain foꝛ the ſuit. | 
The plaintiff demurres foz doubleneſs, and ſbeweth foz cauſe, in that the de⸗ 
ſendant ſaith, the Courts be excepted, and alſo that the Conrts be lurrendzed. 
In this caſe Judgement was given fo2 the plaintiſf. 15 
Kirſt, it was agrerd by us all, that the exception (in the oꝛiginal leate) of the 
Courts, xs, was utterly void, becauſe the Panoz by that name was granted 
which might not be recalied; and Panoz it conld not be without a Court, onlp 
in the Kings caſe it was otherwiſe. And by the ſame reaſon the ſurrender of 
the Courts was void, which were taſepacable from the Panoz, ſcil. the Court 
Baron. But then it was inũſted upon that the Plea was void, and not pleavable 
by him being a mer ſtranger, fo2 it was laid that this was a ſuit ſervice done 
from Parſons, the very Tenant, and foz vefault of ſuit of Parſons, he did diſtrain. 
All Now the plantif# conveyed himſelf no intereſt to the terfancy,but only as a meer 
BN Tranger did intitle another to the ſervice which by the boks he cannot vo, but 
iff plead only hors de fon fee. To this it was anſwered and reſolved by the Court, 
that this exception was true at Common Law, all avowries foz ſervice were 
to be made upon the perſon of the tenant, | | 
And it is true if the L oꝛd will hold the courſe of the Common Law in avow⸗ 
ing ſo; Fo2 his choice remains unto him fill to avow as at the Common Law, 
but it he will leave that way and take the benefit of the Statute to avow as up- 
on land liable to his diſtreſs, (as here he hath done) and ſo handle it as a rent 5 
charge, then the tat. is indifferent to both, that the other may vefend accoꝛd⸗ f 
ing to the lame rules, by the ſame reaſon, foꝛ now the pꝛivitp of the perſon tenant 


a 


is removed on both ſides and the charge of the land is only in queſtion, 

Legem feras quam ipfe tuleris, pet it is true there is no literal p2oviſton fo; 
doh the law of 21 Hl. S. but the mer conſequence of reaſon changing, changes 
the law, | 
How where the avowing was only upon the land, as in the caſe of cuſfomary 
p2ofits, as a fine ko; alienation oz of a rent charge, there the plaintiff at the 
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The King and Hunſdan vet{. 10% 
Count. of Arundel and H wt}, | 


Common Law in tuch caſes might plead any diſcharge though he were a mer 
ffranger, and had nothing in the land, S& 14H. 4. 3.b. & 14 H. 8. 6. Halfpenies 
caſe judged. | 5 


Tue King and the Lord Hunſdon againſt the Counteſſe Dowager PRE 
of A randel, and the Lord William Howard, 


Ul 
- 


1 NH Chancery there was a ſuit commenced by me as Attourney General in the 
-behalf of the Kings Pajeſty and the Lo2v Hunſdon as the Kings Farmer foz 
the Manoꝛ of Welt Harſley aud A ſa lby in the County of Vork, agàinſt the Coun⸗ 
telle Dowager of Arundel, and the Low William Howard and his Lady; which 
cauſe comming to hearing after J was Chief Juſtice of the Common Pleas, 
my Lo2d Chancelloꝛ called to his alliſtance in the hearing of it the Lo2d Chief 
Iuffice Coke and mp ſelf, this cauſe hung long, and E many hearings and 
b2tefs delivered, and alter long conſideration was this Term with antfozm 
conſent of the Loz2b Chancelloꝛ, us the Judges and Maſter of the Rolls decren 
ko; the King, wherefoze the Decree ts, with the reaſons thereof, avviſedlp and 
exactly penned and entered, as of this Trinity Term 14 Jac. 
Df this decree therekoze at large J will ſap nothing but this, that the reaſon 
of the ſait in Chancery was not foꝛ want of god title at Law (oz it laid and 
affirmed the Kings title to be merly by Law, by the attainder of Francis Dacre, Chancery Re- 
Whoſe land, the bill laid the land to be, of an eſtate in tail) but the cauſe of leeveth meere 
ſaft was made, that p deeds whereby the ſtate wasto come to FrancisDacres were ww in Las 
not extant bat very vehemently ſuſpictons to heve been ſuppꝛeſſed « withholven Jeg __ FR 
by ſome under whom the defendants claimed, and therefo2etfn the end the Decr nor extant. 
ran, that the King and his heirs and his laid Farmer ſhould hold and enjoy the 5 
land til the defendants ſhould pꝛodute the derds, and the Court thereupon take . 
farther conſideration and oꝛder. | f Fit = 
But two points fell out in this caſe very wozthy the obſervation, — 
The firſt wortlp thus, Anno 35 H. 8. there was great controverſie between 
William Lozd Dacres and his childzen on the one part, and the hetrs general 
of Str James Srangways, fo2 the lands of the ſame Strangways, Whercupon in 
June 35 H. 8. the King mave an award between them, which award becauſe 
it could not ſtate the lands accoꝛdingly, afterwards in March 35 H. 8. an Ac 
ok Parliament was made foz ratification of the Kings award, which was ertant 
* _ -_ of Parliament, and now was certified under the great Seal of . 
| ngand, | | | „ 
F The exception to dilanul this Ad of Pa rliament was thus; The Will paſſey 
5 firſt in the Upper honfe, W the conſent of the Wozds, which was ſent down 
into the Lower houſe, and from theace was returned with this indozlment 1 
02 ſaperſcription on the body of the Bill, A ceſte Bille ſes Commons ſont a ſſentus * Wi! 
avec la proviſion annexe: But there is no pꝛoviſion extant upon Recoꝛd. But that 1 
very Bill with that ſuperſcription o2 indoꝛĩment, and with the regal aſſent, and 
without any p2oviſo inveed is filed with the reſt ol the Bitlis and the Kings al⸗ 
ſent unto it. and labelled with the ref, whereunto the great Seal ts ſet, as the 
tourte is in p2tvate ads, which ttz not turolled without ſpectal ſait, as general 
acts are; fo2 general ads are always tirolidby the Clerk of the Parliament, 
and delivered over into the Chancery; which inrolment in the Chancery makes 
them the o2fgtnal Reco2d, (as it was reſolved in Jdhn Stubs caſe) but tn pzfvate 
acts the very body of the firſt Bill filed and Dealed as afozeſaid, and remaining 
with the Clerk of the Parliament; is the oꝛiginal Recozd, 7 
The pꝛincipal Caſe ſtanding thus, the delendants Counſel p2efs the Journal 
| bok of the Upper houſe, foz there was no Journal bok kept foz the Lower 
| houſe till the time of E. 6. Concerning this Bill which ts thus in divers parts: 
Heer Martii prima vice lecta eſt billa concerning the Kings award koꝛ contros 
verftes between the JL oꝛd Dacres and the heirs general of Sir James Srrang- 
ways zhe pounger, ec. Ci quidem bille proceres aſſenſerunt. Item hodig 1 
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The King and Hunſdon verſ. 
Count. of Arundel and Howard. 
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Aa, though all were not in one Chapter oꝛ contineat of the Ad, as it fs refolvey 


ad domum communem per Regium Attornatum & ſolicitat Billa, & c. And after 18 


Martii hodie allata eſt à domo communi Billa, &c. cum proviſione eidem anne xa, quæ 


prima & ſecunda vice lf eſt, hodie commiſſa eſt Reg o Attornato Billa, &c. And 


after 28 Mart. remiſſa eſt in domum communem per Aitornatum Regium Billa, & c. 
hodie cum procerum conſenſu & aſſenſu cancellata eſt proviſio pro haredibus maſculis 


Fac. S trangways mil Bill æ cuidam cui titulus eff, Tc, St thele thi Aas, the 
ſending of it to the Lower houſe, the bringing it from thence,and the cancelling 


_ -of the Pꝛovilo, all on this one dap 18 Mar. upon which they inkerre that the 


Commons being afſented with pꝛoviſton, had not allented to this act without 
pꝛoviſion, the ſame being cancelled by the Woꝛds, «of their own heads. And fo it 
ts not an act ot both Mouſes, as it oaght to be. e 

But it is clesrly re ſolbed by us all, that this exception was ot no value, and 
tonſtder it firſt by the Ad it ſeit without the Journal , next by the Journal. 
The Act it ſelf hatb no mention of a P2oviſo,but in the Indozſement as befoze, 
wherein what the P2oviſo was (if anp were) appears not. Why then if there 


were indeed no Pꝛoviſo, the aCeat of the Lower houſe was abſolute and perfeg; 


fo2 the referring of itſelf to that that was not, hurts not, and the menttoning of it 
doth not pꝛove neceſarily that tyere was ſuch a P2oviſo, no mo2e, but rather 
leſs then in the Earl of Leiceſters caſe, Plow, 39e. the mention and recital of his 
attatader did convince the truth of it. OD 3 
If there were a Pꝛovilo, yet it might be ſundꝛy ways falvable though it be 
not extant, fofirſt if it were loft by the fault of negligence of the Keeper oz 
Clerk of the Parliament, that muſt not avoto the whole Aa, But ſuppoſ: that 
a P2oviſo were cancelled by the Lozds only, yet it might be ſuch a piece by tt 


tell as this Aa that remains might be perfec and compleat without tt. 


And that th2e ways ſpectaly : = 3 * 
Becauſe it might be as a part by it ſeif of a ſeveral effec from the reſt of the 


in Dive and Manninghams caſe, Plow 6.5. upon the Stat. 23 H. 6. of Sheriffs; 
It might be a P2oviſo mer idle. eluloꝛy, oꝛ as it is termed flattering, Plo. 
564. in the caſe of Unton upan the Statute of Wiils, and the Duke of Nortolks 


aͤttainder, 
Thirdly, the matter intended by this P2oviſo might ve ſo ſufficiently pꝛovt⸗ 


ffonof it could not pꝛejudice. And to that opinton tnclines 33 HH. 6. 7. And 
that may ſeem to be the truth of this, koꝛ the P2oviſo ſeems to have been only 
to p:eſerve the right of the heirs males of Stcangways, whereas there was a 
general ſaving in the Act as it came f zom the Lozas, which ler ed hem as well 
as others, and that perhaps might be inloꝛmed to te Lower houle by th: Kings 
Atturney the 28 of March, when he carried it to them, as is laid; which mig! t 
be the reaſon of the cancelling of it. oY —— 

So tyis is the ſtate of this Ag, as it appears any way in the Recoꝛd; ont of 


which nothing can be infoꝛced to annihtlate the Ac, And it doth not appear that 


the Lozds did cancel the P2oviſo,but that it was canceled the 28 day with their 


confent, which 28 day it was in the Cummonshouſe, and b2ought from thence 
ut ſuper, ſo it might be cancelled there,and the L oꝛds after conſent to it. And an 


true and pꝛoper. And note, that there is a Journal of that time of the hoaſe of 
Commons, and the Lo2ds enter not in their Joarnal the Aas ol the Commons. 
Then take the Journal, it hath no mention of the effect of the P3oviſo, but in 
one place, and that is only by wap ofa ſumme.. not of a full andfo2mal ſentence, 
Foz ff the P2oviſo were indeed in no other kozm then is mentioned proviſo pro 


| heredibus maſculis, &c. it were ſrnfleſs and void, and no man may dtvine what it 
was to p grotying of an Act other wiſe perfect, But now ſuppoſe that the Jour- 


nal wer: every Way full and perlen, yet it hath no power to latis ie, veſtrop oz 


weaken the Ac, which being a high Recoꝛd muſt be tried only by it ſelf 7% 
meipſo. Now Journals are o Recoꝛos but remembꝛantces foꝛ fo2ms of pꝛocee⸗ 
dings to the Recozd, they are not of neceſlity, neither hits they alwaes ben : 


They 


ded fo2 by the Ac it ſelf befoze, as this were meer ſurpluſage,and then the omil. 


[ 

| 
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Count. of Arundel and Howard, | 


— cok. * 


* — 


Whey are like the Dockets of the Pꝛonotaries oz the particular to the Kings 
Patents, Co. lib. 2. 24. & 16 Eliz. 3 31. of the particular. The laft intended Par⸗ 
llament ro Jac. it pon be judged by the Journal; it was a large and well occu⸗ 
pied Parliament, pet becauſe no Ac paſſed, noꝛ Recoꝛd is of it, it was reſolvey 
by all the Judges to be no Parliament. | | 
The Journal ts of god ule fo2 the obſervation of the generality and materi: . 
ality of pzocedings and deliberations as to the th2& reavings of any Bill, the 
fntercourſes between the two Youſes,and the like but when the Ac ts paſſed,the 
Journal is expired, And in this Journal there appears but one reading of the 
Bill in the Upper Boule where it paſſed, which is unlikely. But ik the Recoꝛd 
of the Act it leit carry his deaths wound in it ſelf then ft is true that the parch⸗ 
ment, no noz the great Seal, either to the oꝛiginal Aa oz to the exemplification 
of it will not ler ve, as in the 4 H. 7. 18. where the Act was by the King with the 
conſent of the Lozds (omitting the Commons) and was judged therefo2e vold. 
And he that obſerves the cafe 33 H. 6.17. which was the only caſe relied upon by 
the Dekendants Connſel, ſhall find it ſo ; and upon this rule the doubt to be con⸗ 


* 


ceived, ſcil. upon the Parliament Roll it ſelf, not upon the Journal, 
 Fo03 the caſe was; that Sir John Pilkington being charged with a Rape, an 

Act of Parliament paſſed, that he would be pzoclatmed, and if he appeared not 

at the day, he ſhould be attainted of the fact, and pay a fine to the party grieved. 

Now being taken and bꝛought into the Kings Bench, he alleaged that the Art 

(whereof a tranſcript was ſent by Mittimus out ot the Chancery into the Kings 
Bench) was not a ſuffictent Aa of Parliament in Law, fo2 the Act began with 

the Commons and there paſſed, and was indozſed ( ſoir baile aux ſeignieurr) but 

where the Bill was, that Str John Pilkington ſhould anſwer: befoze Pentecoft 

next, the Lo2vs tindozſed the Bill thQ nds. s 

The Lo2ds granted oꝛ alſented that he ſhould anſwer befo2e Pentetoſt 1452, 

which was the Pentecoſt twelve moneth, Foz the Pentecoſt next enſuing ,-ta- 

king this Bill to paſs as of the firſt dap of the Parliament did incurre fitting the 

Parliament, foꝛ the Parliament begun befoze Pentecoſt 1451, and the Lo2vs 

gave Pentecoft 1 45 2, and ſo ſaid the Defendant there theſe two differing the 

Will chould have been returned to the Commons to allow oz not. Now Ptiſot 

and Markham agk if the Bill came into the Youſe after the Pentecoft that in- 

curred during the Parliament, as concetving that then Pentecoſt next enſuing 

mentioned in the Bill of Commons ſhould not have been in Law, that Pente- IT 

colt, but the ſame the Lo2vs made a yeer after, and ſo ne ded no return to te 
Commons fo2 a new conſent, but if e cov erſo, then otherwiſe, But that by later T7 

judgements ts cler, that all Bills take effec and wozk from the beginning of the 

Parliament 92 Sefſion except it be otherwife ozdatned by the Ac it ſelf, Put in 

this cale it is plain that the difference appeared in the body of the Roll of:Parlta- 

ment, not by a Journal Bok, And the very certainty of the difference appeared 

allo in the Roll, which appears not ſo much as in the Journal in this oux Caſe. 


K 
And yet Forte ſcue Chief Juſtice of the Kings Bench after all done reſolves in 


that caſe 33 H. 6. 17. that it was an Ac of Parliament, and they wonld be well 
adviſed befoze they annulled an Ad ok Parliament, peradbenture it were 


beft to referreit to the next Parliament. 1 
The other great point reſolved in this p2cſent caſe, was, that whereas this tf, The other. 
tle between the King in the right of Francis Dacres ſtod partly upon the fad“ — 
Act of Parliament, and partly upon a feoffment made by William 1025 Dacres, | 
Anno 4 & 5 Phil. & Mar, and are-tnfeoffment back again, whereby the ſtate 
was to grow to Francis Dacres , which feoffment the Defendants ſatd was not 

lawfylly executed , and that point had ben examined befo2e the Council at 

Vork, in the eighth per of the late Q. Elizabeth the Defendants required the uſe 

of the laid Depoſitions, which the Kings Counctl contended ought not to be 
granted unto them, and ſo the whole Court reſolved fo2 divers realons contained 
particularly» and at large in the necre which were theſffee 
. Wecanſe the ſuit was by Engliſh Bill in the very naturefof a Reple vin to oy 
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the title of freehold of a whole Barcny in effect, without any mixture of equity 
at all, | 5 

Becauſe it was between Strangers to the remainder of Francis Dacres, by 
which the King clai mes, fo2 there was thzce ſons of William Dacres ſtated be⸗ 
koꝛe it could come to Francis. | 


Becaule the point put in ilſlue was an effate tail ſuppoſed by Thomas 102d 
Dacre (the eldeſt ſon of William Loꝛd Dacre then dead) in the time of H. 6. 


the feoffement was not denied but admitted, and pet the tatl was not a whit ex- 
amined no2 pꝛoved, bat all bent to deſtrop the feoffement, ſo that it was ſaid, 


that thoſe depoſitions ſmelt of practice, and upon motton ought to be ſapp3efſed, 


and therefo2ze ought not here to be allowed, | 
Wecauſe the Oziginals of thoſe Depoſitions at York were all gone, and 


there were alſo no exemplifications of them but in the hands of the defendants, 


ſo that the King maſt fight with weapons alligned him by parties adverſary, 
That this very point had been by the late Queens commandment verp tare⸗ 
fally examined in Chancery 28 Eliz. onlp upon Petition, without bill and an⸗ 
ſwer, between Francis Dacres the Petitioner, and the Earl of Arundel and his 
Counteſſe, and the Lo2d William Howard and his Lady defendants, as they are 
now, wherein all the Jnterrogatozies were appointed to be peruſed by the Chfef 
Juſtice, and the examinations made not by the examiner,but by certain Docto2s 
of Law, At which time divers of theſe witneſſes that had ben examined 8 Eliz. 
we te examined. | 
Whoſe depoſitions were little queſtioned by the vefendantsCounſell,but were 
clearly allowed and read by the Court, though they were without bill and an- 
ſwer, fo2 they were by ſpectal direction in that cauſe foz expedition, 
They were with tuch careful pzocevings and reverend perſons as befo2e, 
They were by conſent of parties, and the then defendants examined very 
many witneſſes therein. But out of this curioſity it was tinfo2ced that the other 
depoſitions taken no man knows how were then either not known oz not re: 
garde d, no2 ought now to be allowed, | 
But the great and main reaſon that they were not allowed to be read here 
was, becauſe the Court where they were taken was not hol den competent, in a 


caſe of this nature, and toꝛ depoſitions to be read in other Courts. 


And we all held it dangerous to give a p2efivent in this Court with ſuch aſi 


Tance, and in ſuch a caſe, And though it did not appear whether their inffruci- 


ons then bare it, yet the refo2mattons of late pꝛove, that it was not allowable, 

And though it were ſatd that thoſe depoſitions were allowed and given in evt⸗ 
dente by the Loꝛd Coke then Atturnep General in 36 Eliz. upon an Dffice at 
Carlile taken befoze my 402d Chancelioz, then Paſter of the Rolls, upon the 


attainder of Francis Dacres ; which was alſo confirmed by my Lozv Coke; yet 


that moved us little, both becanſe the caſe differs much between an Inqueſt 
of Dffice which admits a traverſe,and this hearing which is finsl, And alſo be⸗ 
cauſe it is now contradicted and put to the judgement of the Court, which muſt 
give ant wer judiciallp, which befoze paſſed in ſilence, 


Taker verſus Salter. 
H. 13 Jac, Rot. 2311. 


TJ Aker bzought an Action of Treſpaſs of battery againſt Salter, the deten 
dant are te Pa by conveping himſelf an eſtate by Copy, in a pece 


of ground, parcsl of the Þ ano? of Church-houſe, whereof Maſter Dean was ſeiſed, 


and the platntife came upon it, and he laid his hands molliter, &c. 

The plaintiff replted and conveyed himſelf alſo an eſtate by Copy of another. 
piece 02 parcel of the ſame $Þano?, and then laid that the fame Paſter Dean, tc. 
Lozd of the laid Panoz had had foz him and his Tenants of this piece of 
8 round, 


whereby he pꝛetended the keoffement ſhould be as by a Remitter avoided, ſo 
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found fo2 the Plaintife. | 
And the better opinion al the Court was, That this was nof holpen by the 
Statute, becauſe indeed this was no fffue at all, no thing noꝛ poſſible iſſnable, 
and therefoze the verdict muſt alſo be niterlp void, fo2 a verdig cannot make 
that good, that the Court ſees cannot be in Law, ſo , that this is the office of 
the Court to judge. But paiment pleaded to a ſingle Obligatton though it be 
not a ſufficſent barre, pet it may be both in fact and in Law, mY i 
And though it were ſaid. that the ſubſtance of the ilne was no wap, And 
it it had been laid in the iſſae by way of caſfome , tbe ſame evidence would have 
maintained it. So it was not, but an Grroz in form, . 
To which J anſwered > that ſince it is put in iſſue as befo2e , fo as it cannot 
and in Law, their verdic alſo fs not to be taken agatuſt them, to makg 
them ſabjec to an attaint, if in another ſenſe it be falſe, 
And J ſap that tt they had found a ſpectall verdict that the cuſtome had been 
tos the wap as it ſhould have been pleaded, Er /, &. The Court would not 
have given judgement , as if the (ac had been found foꝛ the Plaintife, fo2 ths 
pectall matter of the Cuſtome, did not bear the (ae, as it is taken upon a pꝛe⸗ 
ſcrtption voto in Law, And ſo upon the matter, it is a verdid without an illue, 
and out of the compal; of the ilue, : | 


Stukeley ver ſus Hladerhill. | - : Replevin, 


R Ichard Stukeley plaintife , and Thomas Underhill detendant, En . le 

defendant, avow pur dammage feſant, le plaintife plead que il fuir ſeiſi in fee de un 
meſſ. & terre d'un Acre d'un autre meſſ. & terre. And that they two, and all thoſe yeraia upon 
whoſe eſtate, «c. had common of feeding, xc. in the place, and then conveps to an Iſſue confu- 
himſelf the other houle and lands fo2 pears, and then juſtties the putting in of ſed. Quzre if 
fye Beaſts, le detendant traperſeth the pꝛeſcriptiou and (ound fo2 the platatfe, Wa e 
And though this pꝛeſcription thus contuſed foz feverall was groſly faultp, pet meats Poet 
the verdict did lalue it by the Stat. This was this Trintp Term. | 


Kent & Hall 55 Obligation 


Etween Kent and Hall, Mich, 42 & 43 Eliz. Rot. 928, in vebt upon an oblt- Iſue nor joig- | 
gat ton upon condition to pap ten pound ten ſhillings , the delendant pleavs ed acighe. 
patment ok ten pound ſecundum formam conditionis, ſurque iſſue, and verdict fo2 5 . 
plaintife, and pet repleader was award d. See a like in Quare Impedit between 

Danby and the Archbiſhap of Vork, Hill. 7 Jac, Regis Rot. got, & goz, * 

Juffice Warburcon repozted a caſe of one Armeleys, when dower was brought 
againſt the Feoffes of the husband, who pleaded Detings of Charters; which is Iſſue inſufgc⸗ 
no plea bat foz the hefre , wherzupon iſſge was taken, and the verdict £02 the 
Defendant, and Judgement given fo2 the delendant, and Erroz bꝛought upon 
tt, but he could not tell what became of it. 

After verdict it was moved, that the Habeas Corpus was returned Barthol. . 
miles , Vic. & Michael which was the Sheriffs ſtrname omitted, And it was Amendmeat 


amended by rule. | oy + an | 
| . —— . 3 8 name toa re- | 
Don Diego Seruients de Acura the Spaniſh Embaſſaour 3 ; 


againſt Sir Rich, Bingley, — 
On Diego Serviente de Acuna the @p1niſh Embaſavdo?, erhibited his Win 
II in Chancery againſt & ir Richard Bingley, upon the Caſe ſupra, as Pꝛo⸗ 
curatoꝛ general $02 all the M ing ol Spa ins Subjects, and lais the goods to belong 
to the Dubjects ok his Paſter generally , without naming anp perſons certain 
and then lata the ſpofl at Sea there, xc, N 

| The 
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The defendant demurred upon the Bill, and it was referred to my bꝛother 
Nicols and my ſelf,ic.the demurrer by my L920 Chancello2, we heard Scrjeant 
Mounrague fo2 the Emb2ſado2 , and Serjeant Crew and Hutton fo2 the Deken⸗ 
dant, and we were of opfnfon, that the Emballadoꝛ was not to be anſwered to 
this Bill, fo2 (to omit that a Pꝛocuratoꝛ ought to ſue in the name of his Pꝛin⸗ 
cipall, ) no man can make « Pꝛocuratoꝛ fo2 me but my ſelf; theretoze the B ing 
cannot make a Pꝛocuratoꝛ fo? all, oꝛ any of his Subjects, without their allows 
ance; that is fo2 the part cf the Platntife. Again, on the part of the Defendant, 
the Embaſſado2 neither by releaſe no? ſentence, can diſcharge him againſt the 


Pꝛinctpall, from whom he hzth no Pꝛocuratton. Again, the Office of an Embaſ- 


ſado2) doth not include a Pꝛocuratton pꝛivate, but publike fo2 the King, no? fo? 
any ſeverall ſubject , otherwiſe then as ft concerns the King, and his publike 
Miniſters to pꝛoted them, and p2ocure their p2otecton in fozgein Ringdoms, 
in the nature ol an office, and negotiation of State; and theretoze they map 
and ought to mediate, pꝛoſecute, and defend fo2 them oz any one of them ar 
the Council Table, which is as it were a Court of State, But when they 


come to ſetled Courts , which doe and muſt obſerve eſſentiall fo2ms of pꝛocee⸗ 


diugs , ſcil. proceſſus legitimos ,-then they muſt be ruled by them, and not con⸗ 
found all Rules; except ſome Pꝛeſidents could be found in Chancery, 

But we made no repo2t , becauſe we adviſed another courſe, whereunto both 
parties conſented, And we the Judges of the Common Pleas, where this cauſs 
depended, by Pꝛohibition appointed a Dutt by-conſent in Chancery onelp to exa⸗ 
mine wttncfles, and then we to determine the Cauſe , as Judges of our own 
Court arbitralip, not by warrant ofanp o2der of Chancery, — 

And ſo alarge Bill being founded,onely upon our oder and conſent of parties, 
we made a finall 02der, whereof the main was, that 200 pound was to be pay 
to the Embaſtadour, he giving ſecurtty of a much greater ſumme ( becauſe the 
Emballadoꝛ had made a high eſtimate: and indeed the goods (not allowing juſt 
defalcations of ſpoils ſal vage and other things) was 2600 pound, oꝛ 2700 pound) 


to ſecure the dcfendant againſt all Pꝛopꝛietartes, and other claimes. Vide ſupra. 


Bradſbaw and Salmon. 


] ® the Star-chamber between Bradſhaw and Salmon fn an Action of Cove⸗ 
* nant, the ſame Salmon had upon the triall . delivered Bꝛeviats to the Jurp, 
by means whereof 200 marks damages were given againſt Bradſhaw. ow 


Covenant, 


the Plaintife, when it appeared, that there was no cauſe of damage in effeg, but 


onely ſomewhat muſt be given; becauſe the iſſue bp not pleading the truth in 
kom was paſſed againſt him, and though the platntife in this caſe , had an ozdi⸗ 
nary remedy in Law, by Attaint fo2 exceſſive damages, yet fo2 thedifficulty of 
proceeding fn Attaint, the Court ga ve him 160 pound damages here; Note, that 
the Jury were not defendants , which pet they might have been here in reſpect 


of the Bꝛiels received. But J hold that a Bil againſt them oneiy fo? giving of 
exceſſive damages could not lie, 


In a ſuit in the Star: chamber , Witneſſes were examined to pꝛore, what 
was depoſed concerning a Will fn the Eccleſiaſtical Court: But becauſe De⸗ 
poſitions are not allowed in Star⸗chamber taken in other Courts, they were 
rejected as a crafty device to induce Depoſittons againft the Rule, 
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Hoskins Caſe, 
H Oskins ſued in the Eccleſiaſtical Court, fo2 all the Tithes of the ground Conſulration 
ok one Eve, who payed a Pꝛohibition upon ſurmikle., that the Mueen was according es 
ſeſſed of t wo parts of the Tithes, and had granted them to one Weſton, and fo che Libel. 
conveys them to another, to whom he had patd thoſe two parts, Now the Pars 
ſon by Serjeant Harris, pꝛaped conſultatton fo2 the third part, but is was denied 
him, becauſe his conſultat ion cannot be granted but accozding to his liben. 


4 


had a conlultatfon as to the third part only. 


Sir Thomas Sherleys Caſe, ER at 


as? (4680 


a H Fay 1 


legat. 


Ir Thomas Sherley being under p2otection , was bzonght by Habeas Corpus to pas Cap, tt 


the Common Pleas barre by one, who deſired to have him charged in exec: 
tion, by reaſon of a Cap. ut legatum after judgement foy his debt, Bat ft was an- 
ſwered by my ſelf, and the Court agreed it; that becariſe the Capias ut legatum 
was the Kings ſuit, and foz the Subjea, but in the ſecond degree, the Ning might protection £65 


dilcarge his own ſuit, At any Aa had been done by the Ring to fruffrate the out⸗ che Kings 


lawꝛp, this were ſo; but a Pꝛotetton win hatvly doe it, eſpecially not being debtor. 
delivered oꝛ made known to the Coꝛoners. Now then the party is not in exẽcu⸗ 
tion foz the party, though he make his Elea ion after, ſpeciallp, as this cale was 
p ⁰ En CET 
But it was ſao, that though the Kings debtoz were in execution; by his body 
v2 his lands fo2 the Ring, yet the Subject might allo lay oꝛ take hint in krecution 
by his body. J oꝛ the Statute 25 E. 3. cap. 19. (where it ſays the Hubjeas epecu⸗ 
tion ſhall ceate, till the king be ſattsfied)is understood of ſach executionswhert⸗ 
by the King map be pꝛejudiced , ſc. lands oꝛ goods. But the bovp is att taal, 


Olauvile & Allens Caſe, Star- chamber. 


IA the great Cauſe of Glanvile and Allen Dekendants, in this Star chambet at pill anſwered 
Athe ſuft of the Kings Attozney fo2 offering Jnvictments in the Kings Bench and Interr. re- 
upon pꝛoteedings in Chancery after judgement and ſome invites dealings in fuſed cannot 
that Caſe, they anſwered, bat rekuled to anſwer incerr And upon mot ton it 8 
was reſolved by the Court, that the Bin coulb not in this caſe be taken pto con- — 
fefſo, becauſe it was anſwered and denied by the anſwer, And therefoze it was 
oꝛdered that they ſhould be put in Jrons, and ſo moꝛe and moꝛt clogged till they 
anſwered, Pet J then doubted, fo2 J conceive that the anſwering npon.Jnterr, 
was the moꝛe perfect anſwer,that being his own, the other as it were his Couns 
cfls; So that J counted the anſwer not finiſhed till the Antert. were alſo anſwes 
red by reaſon of the courſe of that Court; ee wee 


3 Floners Caſe, | 8 Star-cliatmber: 
Ne Blanch Flower bought a Title thus: that it he could recover it he ſhould Maincenance 


pay 2 co pounds, otherwiſe nothing, And now he was ſaed in the Starte- broughy, bur 

chamber fo2 the buying, and maintenance ol ſaitgaſter;the buying was lafvupon nothing to be 
the Statute of 32 H. 8. and ont of time; ſeil. after the pear; So foz that part he 2 whos 

| & Iecoyereds 
Tye maintenance the defenvants Councill faid was lawfull, becauſs he hav 
taken the Tate of the land, ſohe maintained his own cauſe, yet he was ſentenced 
koꝛ that point. Fo2 it was ſaid , that till he had recovered it was not in eke 
and truth his, becauſe he was to pay nothing, ff he recovered not. And it was 
not meant unto him to be given him freely, Ss all the while he maintained the 
title at the perill of the owner. Beides, this being a meer device, and fraud, and 
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pꝛactiſed by a Hollicitoz to tranferre to himſelf another mans title to follow 
; upon acaſnill match was to be met withall in time. 
Quæxe, It this will lie upon the Statutes at the Common-Law-Courts, 
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wWickſtead verſus Bradſhaw, 
LIN P. 14. Jac, Rot. 2178. 
Baile cannot WW ickfead recovered agafafſt Bradſhaw 60 pounds debt and 46 ſhillings 8 
render the bo- V ente damages. and now this Term Bradſhaw was bought to the Barre 
dy ofthe de- bp a Habeas Corpus p2ocured by his bail, with purpoſe to ſave themſelves, And 
tendantin the fg both the Plaintffe p2ayed that he might be committed in execution, and allo 


Common 


Pleas ajper... the ball that he might be received in their diſcharge, But it appeared to the 


Wit of. Error Court that Bradſhaw had already bought a Wit of Erroꝛ which was allowed 


brought bj. bp me, and the return of it not yet come: ſo that the Court was diſabled either to 
him. award erecution 02 to put him in execution. And this alſo was the cauſe that 


body, but that he come ſubject to the Court accoꝛding to the meaning ofthe bail, 
w Which cannot be in thts caſe becauſe of the zit of Erroz , koꝛ the entry in vil- 
| =. ©. Chargeofthe bail muſt be that the Defenvant reddidit ſe to the Court to be in 


ee execution if the Plaintife win, which cannot be lo here, And Quzre whether this 


hath not ſo diſabled this Defendant bp his own ad, that the bail is toꝛketted (note 
the baft hahe not diſabled themſelves) though afterwards he pꝛoceeded not in his 
W 2ft of Erroz, And ſo execution may be taken here. | 

But note that afterwards this Term Bradſhaw the Defendant was bought 
again to the Barre by another Habeas Corpus, and the Plaintife pzayed him in 
execution; which was granted becauſe the day of the return of the Mit of 
Erroꝛ was paſed, and he had not cauſed the recoꝛd to be removed, and therefoze 

this Court was re-enabled to award execution. 


Obligation,” alter verſus Piogo 
” Walter verſus Piggot. 


1”, IT, 44 Eliz. Rot. 103 1. 


„ Wem Walter bzought an Action of Debt againſt Thomas Piggot aud ves 
33 clared that the Defendant ſtood bound to him in ſeptingent' & quinquagint' 


* libris, and pꝛoduted his u ziting obligatoꝛp, upon oyer whereof the woꝛds were 


ſeptuagint & quinquagint libris. Whereupon the Defendant pleaded the vari⸗ 
ance, and thereupon a demurrer , and adjudged fo2 the Plaintife that it was no 
cauſe to abate the Wit. And the Defendant put to further anſwer, who pieaded 
non eſt fxAum, And the Jury found that the afoꝛeſatd w2iting obligatoꝛy de ſum- 
ma ſeptuagint* & quinquaginta librarum, per quod przditus Willielmus Walter 
per bre. ſuum exegit de præfat Tho. Piggot infra- ſcript. ſeptingent. & quinquaginta 
libras was ſealed, and velivered by Piggot to Walter as his deed; ſed ut um ſuper 
rota materia, &c. And thereupon the Court ad judged the Platatife ſhould reco⸗ 
ver the 750 pounds demanded, and damages and coſts. Note there was nothing 
either pleaded by the party oꝛ found bp the Jary, that it was meant fo2 500 
pound; upon this judgement a Wit of Erroz was bzought, but it appears not 

what was done upon ft- 


| Blackford verſus Alkin, 
 - Tr. 14 Jac. Rot, 2376. 


T Homas Blackford bought an Action of Treſpaſſe againſt John Alkin foꝛ ta: 
king his hozfe, The defendant pleaved that one John Holt was feiſed in fee, 
and ſo ſeiſed, granted a rent of 4 pound per annum to John Alkin with clauſe of 
diffreſſe,an» conveys the rent to the defendant,and fo2 40 ſhillings he diſtrained. 
The plaintife replied that long befoze the grantſuppoſed William * —— 

| clſed 


the bale conl> not be viſcharged , foꝛ. the end ot the bail is not onely to bꝛing the 
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| Box verſ.) Napper verſ. 2 n 
. Barnaly. $ Jaſper & George. 


Ih 
+8} 
W 


.- — 


feiſed and had ifſne John Holt the elver , and John Holt the younger, that he 
deviſed his land to his ſafo two tons in tail and died. That John the eldeſt died 
without iſae,and that John the ponger had (Cae A & dien, and that Aigave licenſe 
to the Plainttfe to put in his hozſe, abſque hoc quod præd. Johannes Holt patet 
fuir ſeiſitus in dominio ſuo ut de feod, prout. Sur que, iſlue, any found foꝛ the 
Plafntife, And it was fatd in arreſt of judgement that there was no iſtue, toꝛ 
ft was not pleaded that John Holt pater was ſeifed in fee as the traverſe was, 
But pet judgement was given fo2 the Platntite, foꝛ though pater be added, pet 
præd' Joannes Holt prout the Pefendant had aledged, binds it to that perſon that 
the Defendant had pleaded , and that pater is but John, and can doe no hurt, e⸗ 
ſpecially ſince it may ſtand t tue that he was pater, as if it had been traverſed 
abſque hoc quod przd' Joannes Holt generoſus, &c. other wile if it had been ablque 
hoc ad præd Willielmus Holt, Which could not be taken foz the ſame perſon, pet 
perhaps that might have been amended, though hardly. 


Vs verſus Barnaly, | Caſę ; 


B Oxan Attourney, bought an Action upan the Cale againſt Barnaby foz theſe, nnevesl, 
= wo2ds : Thou art a comman maintainer of ſuits and a Champertoꝛ, and 10 28 
A will have thee th2own over the Barre the next Term, And akter a verdi fo: pettor. 
the Plaintite, upon a motion in arreſt of judgement, the Court gave judgement 
koꝛ the paintife, only upon the woꝛd Champertoꝛ, foꝛ there is maintenance laws» 
fun and unlawlul, and were the woꝛd is inditkerent, it ſhall be taken in mitio- 
rem partem; now an Atrournep map and onght by his office to maintain his 
Eltents cauſes. And pet in an Acton of maintenance he cannot plead not guilty, 
but mult juſtiſie. And an Attoyrney may well be ſafva common maintainer, 
becauſe he is common to as many as will retainhim. And the wo2ys of thzswing 
over the Barte, are utterly of an yncertafnſenſe; But indeed it fs a flanver to 
an Attournep, and that in his vocatton of Attourney to be a Champertoz , foz 
that is not only bepond but againff his office, And thereto2e 20 02 21 E. 1. Raſtal. 
Tit Champerty. 3. That pleaders and Attourneys take pleas to Champerty, Any 


Ahold that if an Attourney follow a cauſe to be paid in grofſe, when tt is recove- 
red, that is Champerty. | | 

But when it was objected that the wozy [| Champertoz ] was a woꝛd of Art 
not to be underſtood by the vulgar, and fo no vamageable flander, no moze then 
wo2ds in Latine oz Welth , ercept pou ſap that the Yearers underſtood it, it 
was reſolved that this being Engiicb, and of a certain and ſingle fenſe,the Court 


cannot doubt but it was under ſtood. 


Napper verſt as Jaſper & George, 
Tr 14 Jac. * 


|| A an Action of Treſpaſſe bzought by Robert Napper agafuft Charles Jaſper 
and Robert George, iflae was taken, that Richard Johnſon Pzebenvarp of ths 
Pꝛebend of Preſton in the Church of Sarum , and all his Pꝛedeceſſozs P2chendae 
ties, ec. had uſed time out of minds to keep a Shepherd of certain ſheep of theirs, 
following the ſame ſheep fo2 the better keeping of them, keeding together in a 
certain paſture, from the ſheep of Thomas Earlof Suftolk in the ſame plate, and 
the Mae was found acco2dingly, And it was moved that this was a votd verdi 
fo: the pꝛeſcription was ſenflefſe and could not ſtand that the ſheep couly be kept 
time out of minde from the weep of the Earl of Suffolk, being but one mans life. 
But pet judgement was given accoꝛding to the vervic foz the Plaintife, fo2 the 
lubſtance of the iNue was the keeping of the ſheep of the P2ebeadary feeving tos 
gether , and the other part was bat a conſequent of it, that thereby thep were 
kept from the ſh:ep of the Earl. . | | | 
1 HBrichbead 


verdict | 
ing againſt 
is - ſenſe. - 
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Q. Imped. 


V. caſe. 


Amending of © 


an originall. 


Prohibition. 


Preſcription 
for a Modus 
Decimandi 
which is in 
Occupiers. 


Q- lmped, 


Brickhead verſus Biſhcp of York and Coke, 


] Ha Quare Impedir , between Brickhcad Plaintife, and the Archbiſhop of York 
and Coke Defendant foz the Uicarage of Leeds, After demurrer joyned and 
ne 02 two arguments at the Barrs , it was found in the Mit in ſtead of Vica= 


was called into the Court. And becaule it appeared to the Court by his book; 


that his inſtructions were Vicariam, and he depoſed that the titling was delt⸗ 
gly, he was ozdered to amendthe Mzit in open Court, 


bered unto him acco2vin 
and ſo did. 


Shelton verſus Monta gue. 
Hil. 13 Jac, Rot. 2072, 


WW Iliam Shelton Eſquire b2ought a Pꝛohibitton againſt Richard Monta- 
\ gue, and declared that where he holds and occupies, and by ten pears laſt 
» held and occupied 100 acres of land, and ro acres of wood, lying within the 
— the Parifd of Stamford Rivers in Eſſex within a Park there called Un- 
gar Park, being part of the ſaid Park which extends ft ſelf as well into the Pa⸗ 
rich of Ungar as Stamford Rivers. And whereas the tatd William and all the oc: 


cupiers of that part of the ſame Park that lies fn Stamford Rivers, &c. time ont 


of minde have paped and nſed td pay to the Parton of Stamford Rivers afozeſitd, 

pearlp, ec, four pound in fnll ſatfsfacton and diſcharge of all the tithes of the 
ſaid grounds, which four pound the Parſon had ſo accepted, whereupon iCae 
vas taken and found fo: the Plaintife, And now Montague moved in arreſt of 
ſadgement foz two cauſes: fit ſt, becauſe ft was not lafd that it was Parcus an- 
tiquus to bear p2efcription-as the taſe of Ilebrewers Park 6 E. 6, Dier. whicy 
was anſwered, that there the peſcription was mave fo2 the Keeper which ws 
quires a Park and liberty. But here the Park was lato but as land genetally, 


The ſecond exception was, that the pzeſcription was laid in Occupiers and not 


in Owners noꝛ by way of cuſtome in the place, which was reſo!ved and ans 


- fwered by the Court, that this was no matter of intereſt and inherftance; bat in 


point of diſcharge and therefoz2 theP2eſivents were very comnton in this kinde, 
and ſo 15 16 and 18 E. 4. Inhabitants may pzeſeribe foz an eaſentent, And J 
ſafd that the pꝛeſciption in this caſe did not fo pꝛopetiꝑ lie on the part of the Pa⸗ 
riſhioner , fo2 no man can pzeſcribe to his own charge onelp as to pay tours 


pound per annum, but it took effect rather on the part of the Parton that recets 


ved it, | | g 
But the pꝛelcription indeed amounts to this, that tho Occupiers o2 Pariſhto- 
ners have been time out of minde diſcharged of all tithes by patment of four 
pound per annum, fo2 every Modus Decimandi is a vifcharge of the naturati tithe, 
2 1 wozks by way of dilcharge, as it is relolven in the Parſon of Pyekirke 
Cate, Dier. | 


Dominus Rex againſt John of Biſhop Rocheſter 7 
| and fackſor his Clerke. 


A re In edit was bought by the King againſt John Biſhop of Roche 

® ſter and Edu. Jackſon his Clerk, and declared that Queen Eliz. was ſeiſey 
of the avvotwſon ofthe Church of Milton by Graveſend in groſſe, and pꝛeſented 
one Soan, who at her P2eſentation was, xc. and now the Church ts voto by the 
death of Soan, and it appertains to the King to pzeſent, The Biſhop and his 
Clerk pleav that befoze the Queen, xc, Edm. Bichop of Rocheſter was ſetſed of 
the ſaid advowſon , and collated one John Jackſon, and then was removed to 


Norwich, and then in the vacation Jackſon died, and the Queen pꝛelented Soan * 
And now Soan being veav tt belongs to the now Bichop, ic. who collated the ſat 
| Edmond 


riam, Vaccariam. Any ſo it was pꝛayed to be amended , whereupon the Curſitoz = 
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Parry verſ f Wood verſ. 2 119 
Dale, y Badaen, \ 


— * * 


— 


Edmond Jackſon, who is Perſona imperſonata, &c. abſque hoc that the Queen wag 
leiſed of the Avvowſon, prout: and the Jury found that the Advowlon in fee was 
pꝛeſentable by the Queen by two turns contfguonus, And by the Biſhop fo2 the 
third turn, And that the Queens firſt turn was ſatisfied by the pꝛetentment 
of Soan, and that this ts the ſecond fo2 the K ing, and concluved, Si ſuper rora ma- 
teria, the Court doth judge that the Queen was ſeifed of the Avvowfon akoze⸗ 
ſata, ut de uno groflo per ſe ut de feodo & jure, Then the Jurp found ſo, it not 
then contrary. And though this verdi did not finde the illue foꝛ the King > fo 
the illue was to be under ſtood of the whole advoivſon , yet becauſe it did clearly 
appear to the Court by the verdi& , and that not out of the illue, that this pꝛe⸗ 


* 
. — » 
. — — 


ſentatton dis of right belong to the King, therefoze the Court did award a wit 


to the Biſhop fo2 the Ring, and to remove the Clerk of the Biſhop , and to thts 
allo the Bichep allented, which was ſoentred in the recoꝛd of the judgement, 


Parry verſus Dale. Obligation, Checg. | 
Palc. 4 Jac, Rot. $31, | h | —— 


T Homas Parry bꝛought an Action of debt againſt William Dale tog 500 pound 
upon an obligation dated the 16 of September; Ann. 41 Eliz. Dale the vefen- 
dant demands Oyer of the Obligation, and it was read in theſe woꝛds, Nove- 
rint univerſi per præſentes nos Richardum Old worth & Willielmum Dale cives & 
Groceros London, teneri & firmiter obligari Thomas Parry generoſo in quinque- 
gintis libris legalis monetæ Angliæ ſolvend. and the delendant after Oyr bf the con- 
dition pleaded an inſufficient barre, whereupon Parry demurred, and pet juvges, 
ment was given againſt him, the whole Court concetving that the bond was 
naught, becauſe quinquegintis was no Latine wozd at all, But the cayſes Obligation 
comming, by wit of Trroz befo2e the Jugdes in the Exchequer Chamber , 17 falſe latine or 
Jac, after many debates and pꝛeſidents ſeen and peruled Ter. Paſch, 14 Jac, the no latine in 
cauſe was ended by meditation of the Judges, and z3oopound given by ozver to che ſummes, 
Parry, and ſo general releaſes from each to other, Foz my ſelt and moſt of the 
Judges were of opinion, that the bond was good foz 500 1. but the chief Baron 
Tack being one of them that gave the judgement in the Kings Bent. 


S bed verſus Budden, | Treſpaſſe. 
1 R 


Ood bꝛoueht an Action ot Treſpaſte againſt Budden and declared in the 

V newaſſtonment in a cloſe dt psſture in Tollard Royall; the Pekendant 
pleaded that William Earl of Selisbury was leiſed as in fee and right of an an 
cient cyaſe repleniſhed which Leere called Cranborn, and ſo pꝛeſcribed in liber⸗ 
ty ot᷑ Chaſe, and that the lame Chaſe did extend it ſelf as well in and through the 

ſaid 8 acres of paſture, as in and thꝛough the ſatd Town of Tollard Royall, and 

juſt ines the Trefpaſſe foz uſe of the Chaſe, The Plaintile mat. taines his de⸗ 
claration , and traverſeth that the Chaſe doth not extend it ſell as well to the 

8 acres as to whole Town. And this iae was tried at the Barre, and found 

fo? the Plaintife, And now it was ſafd in arreſt of judgement by Finch Ser- 
jeant , that this iſſue and verdict were fanlty , becauſe if the Chaſe did extend to 

the 8 acres onclp, ft was enough fo2 the defenvant , and the rekoze the finding of 

the Jury that it did not extend as web to the whol town as to the 8 at res, did not 
conclude againſt the defendants right in the 8 acres, which was onely in queſti⸗ 

on. But it was anſwered by the Court that there was no kault in the iſtae, much 
lelle in the verdic (which was accoꝛding to the iſſae; ) but the kault was in the 
defendants plea that now takes the erception, fo2 he puts in his plea moze then verdid upon 
he needed , ſcil. the whole Town, which being to his awn diſadvantage, and to iſſue larger 
the advantage of the Plaintite there was no reaſon ko him to demurte upon it. Ges is need · 
Vt rather to admitt it as he did, and ſo to put it in idaue. And ſo judgement was 

given foz the Plaintife, . e 9 5 
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Smales verſ. 8 Lord Darcy 9 | 
Dale. Markham. 


don was ſeiſey of the Land fn queſtion and hav iſſue Allen Watſon and Anne 


Entry by ane 
tenant in 


ves for all. 


Ka>chamber, 


Star- chamber 
puniſheth pro- 
vocation to a 


Challenge. 
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Smales verſus Dale. E᷑ijectione. 
Tr. 12 Jac. Rot. 2141. 5 


Ohn Smales brought an Ejectione firme ngaiaff William Dale of the demiſe ef 


John Berryman, and upait not guilty the Aurp found that one William Wat⸗ 


Watſon hy one Mike, and William Watſon bp another , and deviſed this land ba. 


ing holen in Knights ſervice of the late Queen, unto bis Wife during her wi⸗ 


dowphcod, the rem to William the pounger, and died, and that his wife entred ty- 
to ak the lands; and that Allen made no actual ent ty into the lands, but died 
wulthout tue, and then the wife married, and Wilbam Watſon the pounger ſon 
entred and infecffed the Defendant > upon whom the Plaintifs le ſloꝛ being ſon 
and helr of Anne the ſi ſter of Allen entred , and made the leaſe to the Plaintife, 
who being aduallp ejected, bꝛougbt his Ejectione Fume of the whole land. And 


it was adjudges fo2 the plaintlfe , as to the third part onelp which deſcended to 


Common ſer- 


Allen notwithſtanding the demilo, ſoꝛ it was teſol ved that the wifes aduan En⸗ 
try did wozk to an aduall Entry, alto to Allen the heire foz his third part, 
whereof he was Tenant in Common with her. Foz it was ſatd that the En⸗ 
try ol oͤne Tenant in Common might be in thꝛee manners, either in the name 
of her ſelf, oz her fellow (wich were moſt clear) oz generally (as this Caſe is) 


which all be alwaps taken accoꝛding to right as being under conſtrua ion of 


Law and therefo2e ever conſtrued lawkull; o2 laſtlp, Entry clatming all ex: 
p2eſip which pet cannot yiſpoſſeCe her fellow, foz her poſſeſſion ts over all taw- 
Tun, as well befoze ſuch clatim, as alter, ſo that there is nopoflelſion altered, by 
Cach'clatm, and then a ſole claim, without moze can never change the poſſeſſion, 


ard without a change of poſſeſſion it temains as befo2e, And therefoze a Copart- 
ner, a jopatonant, os tanant in Common can never be diſetſed by his ſeltoty, 
bat by an aauall Ouſter; and therefoze in ſuch a Caſe if a Wenant in Common 


bꝛing an Action of treſpaſſe againſt a Stranger alone, his anion han be abated, 
by pleading him Tenant in Common with another, howſoever his Entry were 
made, which pzoves that the Entry of one ſerves foꝛ all, foz elſe thep could not 
joyn in an Acton of Lreſpaſſe. | | 


Lord Darcy of the North againſt Cervaſe Markham, 


T Þe Loꝛd Darcy of the No2th fued Gervaſe Markham Cſquirs in the Star: 
1 chamber, and the caſe fell out to be thus, That they had hunted toge her, and 
the defendant , and a ſervant of the plaintifes , one Beck with fell together by the 
Ears in the Field , and Beckwith thzew him down and was upon htm caffiag 
of him, and the Lozs Darcy took him off and rep2oved his ſervant , and pet 
Markham chidhim > tharging him with maintaining his man. And the Lozd 
Darcy replied , that he had uſed him kindly, foz if he had not reſcued him from 
bis man, he had beaten him to rags. Mhereupon Markham wꝛote five oz ſixe 
letters to the Lozd Darcy, and ſubſcribed them with his name, but ſent them not, 
bat diſperſed them unſealed in the Fields, whereof the effect was that whereas 
the Loꝛd Darcy bad ſatd,that but fo him bis man Beckwith had beat him to rags 
he lied, and as often as be ſhould ſpeak it he lied, and that he would matitain 
with his life; and then laid that he hav viſperſed thoſe letters, that he might fin» 
them o2 ſome bodp elſe might bzing them to him and concluded, that if he wers 
defirous to ſpeak with him, that he Would ſend his bop, and he (ouly be well 
alen. This Cauſe was cffectually handled at the Commsn Law, not enfozced 


by the Biugs Pzoclamation,b: cauſe the defendant had no knowledge of theP 20- 

. clamatton, n2 by likelthood could h1ve , it was ſo ſaon after the Pꝛoclamation; 
but tho Plaintifes Counſell by direction of the Court, left the Þ20clamation , 
and pet Markham was cenſured and fined 500 pound, the reaſon of the ſentence 


was that this was a compounded miſoemeanour , ko; the letter thus diſperſed, 
is 4 „ 
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was in the nature of a liben ſlanderous and defamatoy to my Low Darcy, and 
the other point was that though there were no direct Challenge to my L oꝛd 
Darcy to fight, vet there were plaine pꝛopecattons to it, and as it were to call and 
b challenge mp Lo: Daicy to challenge him. And though the Cale wis tome⸗ 
| thing aggravated, that it was to a Prere of the Realme, Vit the cenfaring of 
| the Fac , role out of the nature of it, and not cut of the Circumſtance ok the 
perſon, And J ta mp ſentence ſaid, that the Law did not allow any man to 2 
ſtrike in p2tvate revenge of il woꝛds. And the reaſon of the wiledome ok the la vi 
ta that was, becauſe there was no pꝛopo tion between wozds and blowes, 
put he that is ſtrucken may ſtrike againe; Bet it is true, that there is a judi⸗ 
ciall combat allowed befoze the Conſtable, if a man be caled Traitoz; and in 
this caſe fo2 matter of f tiskagion in point of Yanour , ( as it is called ) that 
was lekt to the Loꝛd Parſh l, as a diſtinct Court and conſideratton fr om this; 
In this caſe in mp ſentence, J laid that thoſe inſolent perſons take upon theni 
to frame à Law and Common⸗ wealth to themſelves as if they had power t6 
Lat off the yoke of obedtence to Peace and Juſtice. And therekoꝛe they enact 
among themſelves as an undoubted p:ſitton, that a man wꝛonged may with 
his lwoꝛd in his hand, require ſatis:a&ton of any man, being no pzivy Coun; 
ſellcur , and with a mild wo2d, to qualifie the deteſtation of this kinde of mar; 
ther, they have made it a familiar phaſe , that he was killed fairelp, and hee 
was killed in equal fight ; which arrogancy and Rebellion, muff be ſabyued by 
this Court ; conſurtng the beſt, And by Judges and Juro2s, who muff not give 
ang way to this impious diſtinaion of faire and fonle killing, but muſt 
execute the law, with ſeverity upon all murtherers, foz the law knowes no ſuch 
WR MLL EE: CC 3 _ | 
„And this J vowed publiquely to doe, fo2 J tooke it tobe the onely remedy 
Again this damnable pzeſumption, os. 
This ſentence of mine, it pleaſed the Ning much to appzove , and it pleaſey 
him to ſay that I div hit his owns mind in it. This was the laſt day of December 
1616, when it pleaſed him to conferre with his pooꝛe ſervant ol divers thinge; 


Searle's Caſe: 


ss Searle Parfonof in Eſſex, was trievbefoze me and found 
O ulltp of man-flaughter , whereupon (Dodo Dunne Paſter of the Re⸗ 
aueſts, being bis Patron) he was queſtioned to depꝛivation, befoze Docs? 
Bird Judge. of the Audience to the Lo2d Archbiſhop, where he den red to be ad⸗ 
mitted to his. defente, that he was not gutity, contrary to the verdict: And 
Doo? Bird came to me foz my direction; And 3 (though 3 doubted not pet) 
conferred, and we agreed that Felonp oz other Capttall Crimes, were not 
examinable in the Eccleſtaſticali Courts, no not fo2 purpoſes that were ex- 
amfnable there, as is this Caſe of depꝛivatton; And there foze they map not 
Datgtyally er: mine ſuch a Crime to pꝛobde a man Criminous, much leſſe when 
be is ſo pꝛoved in the pꝛoper Court impeach the Sentence in a Court impꝛoper. 
But they may build a Sentence of Depzivation, upon ſach a convicton ,, and 
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hey are pound by it, And it is dangerous ko; a Judge 'Eccleſiatt 
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Tau; 3 UG * x0 _ - Brownlow 

8 Imon Pits Gent. bꝛought an Sjectione firmæ againſt Richard James Gent Caſe adjudged, 
I. Walter Webſter and Edward Bley of.a meſuage and pivers lands thereunnto of Chancriee 

belonging, fa.Y«lil:y in the ſald County of Oxford demiſed unto him by Philip In which was 
its Gent. To which the vefendants pleaded not guilty ; And the Jury kound Io a 2cc2: 
that one Str Richard Abberbury Knight. was ſeiſed- af the Pano?2 of Donning- point, touch- 
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(whereof the lands in queſtion are part) And in the 16, yeare ok Bing R. 2. 


had a purpoſe to found an Yoſpitall at his Panoz of Donnington, fo? certaine 
pooꝛe perſons to ferve God, & præcipue to p2ay fo2 the Soules of King Richard, 


and himſelfe while they lived, and after; And fo2 the Soules of the Kings 


x Great point. 


| by the Stat. of IL E. 6. of Chantries. 


Pꝛogenitoꝛs and heires, and his owne Anteſtoꝛs and heires fo2 ever accozding 


to ſuch oꝛdinantes as he ſhould make. 

Then thep find that the Bing taking knowledge of his godly purpole, to 
farther the lame, and to make himſelfe partaker of the henefit thereof, did give 
him Licenſe by his Letters Patents to found the Yaſpitall' at his Panoz of 


Donningron fo2 certaine pooꝛe, whereof one ſhould be above the reff , and ſhould \_ 


be called Miniſter Dei, pauperis Domus de Donnington , and that he might give 
tothe Pfnifter and peoꝛe, and their Succeſſo2s , two Acres of his Manoꝛ of 
Donnington foꝛ their habitat ion. and the Pano of Veſtley foꝛ their ſuſtentation, 
to ſervs God, and eſpecially to pꝛp fo2 the Soules t ſupra, acco2dirig to Oꝛdi⸗ 


nantes 7 ſupra. Then they find that Abberbury did erect the houſe and place 


pooze accoꝛzding to his purpoſe and the Kings Licence. Then they find that 
be by his deed 17 R. 2. reciting that he had founded the Yoſpttall of certaine 
pooꝛe to p2ap fo2 the Doules, dt. ut ſapra, appoints Walter Cleare, to be above 


the reſt, and he and his Sacceſſo2s to be called Miniſter Dei, pauperis Domus 
de Donington, and then gives dicto Waltero, in pauperibus confratribus ſuis the 
two Acres and the Panoz of Leſtley, Habendum ditto maltero, CMiniſtro & 
pauperibus confratribus ſuis , & eorum ſueceſſortbus imperpetunm , and no mention 
there of p2apcrs. | 
Then he makes his Oꝛdinances, with this title (Inter alia) Pro ſalubri ſtatu 


ol the King and himlelke, during lile, and after fo2 the Soules ut ſupra. 


And there is one D2dinance amongſt the reft, that the pooze ſhall every 


dap goe to Paſſe, to a Chappell of Fryers neere adjopning, and ſhall ſap 50. 


Pater Nofters , and as many Ave «Þarics, Then they find that (alter many 
others) one Thomas Letherland was made Pintlicr there, and that he and his 
Confreres , by the name of Thomas Letherland yeoman > Pintfter of the Almes⸗ 
houſe of God, of Douningcon , beſides Newberry in the County of Berks, and the 
Almeſmen Confreres of the ſame houſe, did demiſe unto David Lewes Doo 
of Law, the Mano? of Veſtley ( whereof the land in queſtion is part) koz the 
terme of 80 pears, which .leaſe was made in 8 Eliz. and that leaſe by meane 
Convepances is bzought downe to Philip Pitts who made the leaſe to the plain⸗ 
tife « /-pra entting upon Richard James who was in poſſeſſfon,and Richard James 
and the othex Defendants re-entred, And ſo concluded upon guilty 02 not guilty, 
And judgement upon this caſe was given fo the Defendants, that the platntife 
would be barred becauſe he had no Title, and thergfo2e could not juſtiſie to enter 


upon Richard James. 


This caſe was divided into two great points. 
The firit whether thts were not an 


D aſpftall diſſolved and given to the King 
The lecond, whether the leaſe made by Letherland ( under which the plaintife 
clatmes ) were made accoꝛding to the Name of Copo2ation 02 not. 
As to the firſt point, Warburton , Winch, and my ſelfe ( fo2. Nichols wag 
dead) were all of cleare opinion that it wis a Superſtitious Molpitau, and 
lo given tothe Crowue, and ſo the Plaintife could have no title. And there⸗ 
ko ze we held clearely that though the woꝛd ( Yoſpitall ) was not in the Law of 
I E. 6. as it was in the Law of 37H. 8. yet that was net material, koz the 


5 lite ol the Law, which ts the meaning, did not upon the Statute 27H. 8. reach 


unto Yoſpftalls erected meerly fo2 pboꝛe, without ſuperſtition,though the woꝛd 
were thete ; and this law without the wo2d reacheth to them being Superffitts 
ons, And therefoze where all manner ot Colledges are given, pet the Colledges 


* 


of the Univerſity are not gtven, but Superſtitious onelp (under which woꝛd 
this being a Colle gfate body Superft 5 1 


itions is well and litterally given. ) And 


: pet Where a Law is made benefictall fo2 good Colledges , it hall be extended in 
„ | 1 their 


; 
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their kavour, as 9 Eliz. Dier 255. The ffatute made 1 & 2 Phil. & Mar. to 
make good veviſes to ſpirituall Cozpozations , was extended to Trinity 
Colledge in Cambridge; whereof J hold the reaſon to be, becauſo it was pꝛinci⸗ 


pally oꝛdained foꝛ the Study of Divinity ; foz A hold clearely that it would not 


| have been lo in a Colledge oꝛdatned foꝛ Phyſictans oꝛ Civilians, 


And therefo2e J hold clearely that the p2oviſo in the ſtatute foꝛ Colledges in 
the Univerſity, was but abundans cautela, ag was ruled in Porters cafe foz 
Terry his will, And yet the ſfatute gives the King power to change Duperſtitious 
uſes in ſuch Colledges , lo the untverſal Decree of State, was not to tolerate 
_ any Wuperſtitions anp where, _ 1 
Pert 2 hold clearelp, that Parochfal Pꝛieſts were not within the Law, 

( though they were within the words.) And therefozs firſt, if a man had in 
time ol Popery given land to a Parochiall Pꝛieſt foz his better maintenance 
in his fanaion and laping of Divine Ser vice, this had not been within the 
law, though the oꝛdinary ſervice. were at that time Superſtitious, Foz the 
o2iginall ot his function was not fo2 Super ſtition, but fo; Gods ſervice , which 
ſtands by publique Authoꝛity but grew to abuſe after. But if a man give Land 
to a Pariſh Pꝛieſt to p2ay  o2 ſay Paſſe fo2 his Soule, this is within the Law, 
at it is held 16 Eliz, Dier 3 37. fo2 to this purpoſe he is a foules-P2teft not a Pa⸗ 
rochiall. The ſame J hold of all Chappels of eaſe erected meerly as members of 
the Parochtal Church, and foꝛ that publicke uſe, that they had been ont of the 
Lab though there had been no p3oviſo fo2-them; otherwiſe it would be if t 
had been erected fo2 Obits at the firſt. The ſame A hold of Cathedzall Churches 
though they had not been named. 5 


co good to Churches as Colleges. . 
So we held this Yoſpitall. to be within the Law , in the firff and ſecond 
bꝛanches, as a Superſtitious collegiate body legally co2pozated , and therefo2e 
in that point ffronger then the caſe of the collegiate-Church gf Lanway Brevy, 
9 Eliz. Dier 167. which was but a pꝛetended Co2po2ation ; And it was obſer: 
ved that this ſtatute did meane to extend to lay Cozpozations and Companies 
as well as ſpirituall; foz ft hath one clauſe of plaine gift of all guilds ec. except 
of Crafts and Pyltertes, Agatne it gives all p2ofits paid even by Co2pozations 
ok Pyſteries. And a third clauſe that it ſhould not be pꝛejudicial togenerall 
Coꝛpoꝛations of Cities 02 Townes, _ .. 
And though tit was*'ſaib there was never judgement. given ok a lap Yoſ- 
pitall fo2 reliefe of pooze, it was anſwered that this Yoſpitall was not ſo much 
erected fo2 the reltefe of the pooze, as koz pꝛaper fo2 Doules , as appeares 
by all parts of the caſe; that the pooze were but cheape htrelings to pꝛay, c. And 


Pert the ſtatute gives unto the King Chantries in them, ſo the State was not 


Bendloſe his 
caſe of a pift 
to pray for 
Soules ſo long 
as the lawes of 
the Realme 
ſhould permit, 


hey was judged out 


of this Law. 


that was the finall cauſe which is Canſa cauſarum whereof it is truly fats, 


Regs ai, eſt ia quod eff P 7 acipalina in ipſo ; and, intentio mea nomen emponit —— 
operi meo. So this indeed was a Superſtitious Conventicle , fo? it is truly 


ſaid in Adams cafe ,fol. 112. that pꝛaper fo2 Doules was the general matter 
of all Obits , Anniverſaries, and the like, which were but ſeveral. foames of __. 


pꝛapers fo2 Soules. And even in Adams caſe in Bartons will the land is given 


dreaſon a judgement againſt Lap-hoſpitals; foꝛ pooze oꝛdained ſo to P2ap 
 fo2 Doules; Fo? it is one in reaſon ; whether the pooze oꝛdained ſo to p2ap be 

aggregate in one body, oꝛ divided as ſeverall perſons , as they were there, and 
in many other caſes cited in that caſe , if their maintenance end in pꝛaper foz 


to his friends, and one uſe appointed fo2 ſix pooze folkes: but (becauſe i 
as to pꝛay fo2 Doules ) it was adjudged within the Law, which is in.effec-— 


Soules. And where it was objected that in this caſe the pꝛaper fo2 Soales was 


referred to oꝛdinances, and there was no ſuch oꝛdinance made; it was anſwe- 


red two wapes. Firſt, if there were no oꝛdinante to that end, then part were 


vopd, and ſo they were bound by the generall purpoſe and end of their inſtituti⸗ 


on, erp2eſſed in all parts of the berdick, to pꝛap at home and in pzivate ,, as 


Littleton Chap. Frankalmoigne, The tenant. is bound to ſay Paſle,- and PI8y 
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fo2 the Soul ofthe Founder: yet there is no ſach thing exp2clled in the tenure 
but to hold in Frankalmoigne, but the reaſon of the giit and intent of the gtver 
makes up the teſt. PER 
Next, the o2vinance fo2 hearing and attending Paſſe, (t. was clearly an 
ozdinance fo? that purpoſe ; foz Palle was holven pꝛopitiatoꝛp fo2 the quick 
and dead, And therefo2e though in this caſe the Fryers Chappel, and the 
Palles there were not inſtttuted kor Abberbury, pet the poꝛ attending, might 
and ought by their over to apply thoſe generals to the Souls for which they are 
bound fop2ay, even as any Chꝛiſttan applies the general pꝛaper of the Church 
to his own Donls health, 

Now if the whole Hoſpital had not been given to the Bing, yet the clauſe of 
Dbits, Anniverſaries, by the woꝛds ( o2 other like intent and purpoſe ) clearly 
would have given the lands to the King, becauſe the whole was given foꝛ ſuch 
parpoſe, ſcil. fo2 pꝛaper fo2 Bouls; and ſtronger then the caſe cited in Adams 
caſe where tuch gifts were but in part, but uncertain,ſo as the King muſt have 
all, ciſe he could have nothing, 


But this clauſe (as A obſerved ) could gfve the King nothing, becanſe the 
verdict found no tmplopment within ive pears, which upon that clauſe was ne⸗ 
2 but not upon the other, which gave the very Colledge oꝛ Yoſptital it ſelf 
o the King, | | | 5 | 
But in general our caution muff be obſerved, that the ſuperſtition muſt be 
plain, and not imaginary, and therefoze in Porters cale the will made pꝛobiſton 
fo} the maintenance of Beavſmen. Now though the pꝛaping by iteration 
of numbers, and Beads, was a ſuperſtitions vanity, yet becauſe the woꝛd 
of Beavſmen was grown into a common acceptation foz pos people pꝛaping 
fo2 their Benefaco2s, it was not pꝛeſumed to be fo2 the Bouls of the dead 
( though it were commonly ſo uſed ) and fo was judged no Superftittons aps 
Now in the ſecond great point J obſerve that the true name was not found 
ina virec clauſe actoꝛding to the moderne and exad fozm, but it is only made 
by Collectfon; the Piniſter being named by himſelf exaalp in the Kings Li. 
cence, but the poꝛ are not there opens in the name, but afterwards in the 
grant of the land Abberbury, and ſo med wur and dtrealy to be gathered out of 
tonnerion of the clauſes, then in Wogo?HEyries caſe, Now then to the Piſnomer 
there was addition fn theſe woꝛds ( be 


A Great point, 


des Newbery in the County of Berks ) 
which was not regarded though it were not found by the very to be ſo ſeated, 
becauſe it ſhall be pꝛeſumes true as in Harpers caſe Coke lib, 11. 25, Af a man 
covenant to ſtand ſeiſed to this uſe of I. S. his Colin, he ned not to averre that 
he was his Coſin, and pet it is necefſary, but it muſt come on the other ſide ; 
In the caſe of And this fs but a ſurplulage to make the name a lfttle moꝛe certain which be: 
the Church of fqge was full andperfec of it ſelf, But you mult not lo follow the truth of the 
Nornich ive p2eſent, that you loſe the known name and notion which is the ule ofnomina- 
ſundation ton, as was in thecaſe of Hale and Wingate, where Wind(or College being 
Regis z. . FCoundedby Ed. . bythe name ofthe Dean and Canons of the Kings fre Chap: 
may perhaps pel of Windſor, the leaſe was made in Kings Philips time, by the name of the 
be ot a doubr- Ring and Qutens fre Chappel, fo2 this was a variance in the very body 


=— and ſubſtante of the name ( not in an excreſcence ) though it were in ſome ſozt 


true, | 
How touching the wozds| B2ethren)fo2 confreres, [ Almeſhouſe and Almet⸗ 
men J fo: pv2 houſe and paz men, Bzethzen of the houle 3 to Bzethzen of the 
Pinifer, theſe differences were not regarded. 3 
Ho in concluſion the great objection was, that where the true name was 
Miniſter dei pauperis domus, it was made - Miniſter pauperis damus dei in the 
Lexſe, which was laid to be an Jnverfion not only of wozve and o2der, but 
allo of ſenfe and matter, 
Foz whereas the-inffitution was that the Pinifter præſit cæteris here he is 
made a ſervant to the houſe, clean contrary, And of this . vice 
5 | | | arourton 
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Warburton was: But my bꝛother Winch and J were plainly contrarp, where: 
of J gave this reaſon, that Miniſter noth not always impoꝛtan inkerioz to him, 
to whom he doth miniſter: koꝛ the Plalme fafth, Gd hath made man paulo in 
feriorem Angelis. And yet in the firſt chapter to the Hebrewes, it is ſaid that the 
Angels are miniftring kpirits, fent fozth toꝛ the god of Gods Halnts. 
And the Pope in fmitatfon of the truth calls himſelf Servus Servorum Dez, 
koꝛ it is true that Governozs both Civil and Tcclefiaſtical ſerve the people, And 


therefoze Saint Bernard ſaith well, Pralati non tam ffudeant preciſe quam prodeſſe,. 


1 our Saptour Mar. 23. 11. Be that is greateſt among peu, let him be your 
ervant. 1 3 
Nod touching this name to p2ove that as it hath all the wozvs in number; 
Cound and notion, fo in effect and matter obſerve, that the wozd Piniſter is 
nomen æ qui vocum, mittiplex, ambiguum, relativam ; And therefoze Dei is avved 
ko relation. ET 3 N 
So now pon have M iniſter fo2 ſerbant, and God foz his Lozd ans Paket. 
But pet pon have not his implopment and ler vice; f ah all god men be 
called Gods ſervants, in their general vocation, pet they cannot be called the 
Pinilters of God but to a moꝛe ſpecial ule: And that vr Nen fs anerſtoy 
prima facie of the Clergy, but that fits not this caſe; foz he is by inſtitution Lap. 


Pintlter of God of his poꝛ honſe at Donningzon* that is as much as to ſay, the 
Siniſter of God fo2-02 about the poꝛ houſe, xc, ſcil. in that ſervice, ſo Govs 
ſervice in this name ts the ſervice of Gods honſe, and therefoze thcp are con? 
vertible ; And who es not that wholoever miniſtets to the poz, miniffers 
to God, as it appears in that Solemne ſentence of the lat dap; In as much as 
pon dio kd, cloath, lodge the pio, pou did ft unto me. : 
The hardeſt caſes that were ever ad judged upon thoſe Piſnomers have ben 
either upon omiſſions 02 additions; As Fiſher and Boys caſe, fo2 omiſtion of the 
wozy Scholares in afecond part of the name, which J ſhould hardly have jadg. 
ed, foz ſince they were named the Scholars of the houſe in one part of the name 
it muſt follow that it was the houle of the fame Scholars ( which was all 
that wanted, 1 of Lynne, imploped th it Lynne was a Boꝛough. 
And Paſchall and Fanſhawes cale of the Savoy, o2 called the Savoy, was a hard 
judgement, fo2 things ſhall be ſuppoſed to be named accozving to truth ; And 
therefoze in the caſe of Lynne, the meaning of Lynne Regis was adjudged to 


Tit of Erroz was bzought and compounded, and therefoze it is no ver? 
Arme Authozity, ak | 
And this caſe is made moze full by the verdic which findes that the true 
Paſter and bꝛethꝛen did make the Leaſe by the name prout, which cautious 
courſs of finding fs commended in the caſe of Lynne, 
And ſo A conclude this point with two excellent Anthozs Divine and Humanes 
Tally thus: Exiſtunt ſæpe Injuria calumnia quadam & nimi callidi ſed malit ioſa 
furs interpretatione, ex quo illud, ſummum fp us ſumma Injuria. 
And Eccleſtaſticus chap, 19. ſpeaks of this elegantly, thus: ET 
There is a certain ſubtilty thit is fine, but it is unrighteous, and there is 
that wzeſteth the open and manifeſt Law, yet there is alſo that fs wiſe and 
judgeth righteoully. Do he makes th2ve degrees: ſome impudent to give falſe 


judgement grofly ; Some others as wicked yet do it moze cunningly under pꝛe⸗ 


tence of ſtrains of Law. But a man map be as wiſe and fine to Juſtice as any 
other to fraud; And ſo J commend the Jadge that femsfine and ingentous, 
ſo it tend to right and equity, and namely, that in theſe caſes of Captfous 
Pilaomers doth mold the ſmal diſoʒders of the name to make god the contract 
and bargain. And J condeme them that either ont of pleature to ſhew a ſubtil 
wit wil deſtroy, 02 out of tncurtouſneſſe oz negligence will not labour to ſay; 


port the act of the party, by the art oz act of the Law. 


Wherefoze pou muff pet finde his other ſervice, which follows that he is the 


tmpozt that it was called Kings Lynne, And indes upon that judgement a 


RR. 
[| _ 
* — 
; I 5 — = « 8 
: * 
* * 1 
: * . 1 = * 4 2 
1 2 ; , 
1 & ; : 22 
* * 3 #:4% N 
2 44 Hg 8 2 e | 
12 * r mA 
* wW * 7 þ * _ * 
7 4 . ” 1 z. © 


——— — —— 
—— — — — — 
"Kr" — p 


mt 
*, 


* „* r 


Slater verſ. 8 Chan :of Camb. verſ. 
Franks, Walgrave. 


Parole Maine- 
ſworne. 


Note that 
though the 


word be nor 


underſteod in 
all places, yet 
it is Engliſh, 
and therefore 
needs not the 
averrement as 


Welſh doth, 


Verdi& and no 


Mue, 


Q.: Imped. 


The Patron of 
an Advouſon a 


' Popith Recu- 


ſan, 
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Slater verſ. Frarks. 
Tr. 14. Jac. Rot. 1953. 


O Later bꝛought an action of the caſe againſt Franks fo2 ſaying, Thon art a main- 
ſwo2ne Lad, and a bankrupt Lad, And after a verdic, it was ſaid that theſe 
woꝛds bare no action, fo2 it was not averred in the Declaration that he was a 
Merchant ; Soth? woꝛd Bankrupt was of no fozce which was'confeſſed, and ſo 
tt ſod upon the woꝛd Pain-ſwozne : againſt which it was ſav, that it was an 
unknowne woꝛd in theſe parts, and of an uncertaine ſenſe, though in the North 
parts it was underſtood to be as much as per jured, as fo2lwozne with his hand 
upon the book, Now it was not averred that it was ſpoken in the p2eſence ol luch 
as underſfood the woꝛd, no? that the woꝛd impoꝛted perjured. And yet we gave 
judgement fo the Plaintife, And another like judgement we gave this Terme 
n the lame wozd. And the very like judgement was given Hil, 10. Jac, 
Rot. 1783. | , 5 1 8 
And Hil. 1. Jac. Rot. 1 372. Small bꝛought an Action againſt Bell and his wife, 
becauſe the wife called him a maine -( woꝛne thiefe, and the Defendants pleaded 
not guilty and found fo2 the Plaintife, But there he could have no judgement 
becauſe the Defendants ſbould have pleaded that the wiſe onely was not guilty, 
lo there was no iſſue in effec jopned. . e 


Action for welſh words. 


1 N the Exchequer an action of the Caſe was bꝛought by acafnſt 
| | fo2 calling him Idoner in the Welſh tongue, and did averre that 
it was in the p2eſence of divers that underſtood the Welſh tongue > but did not 
averr what the woꝛd did {mpo2t, and yet judgement was given fo2 the Plaintike, 
and the Court took infomation by Welſhmen, what the woꝛd meant in Engliſh 
where in they were ſatisfied that it was as much as perjured in Cngltth, 
Amd the like judgement in the Common Pleas and upon the like fo2me of de⸗ 
claration, was found upon fearch in the Common Pleas between Gillam Verch, 
Howell, againff Evan George, fo2 à flander in Welſh wozds , Tr. 43 Eliz. 3024. 
and another Paſchz 44 Eliz. Rot. 834. And at this time Serjant John Moore 
infozmed ths Court, that judgement had been given in the Kings Bench, 6: Jac, 
in the Caſe of one Tuck upon theſe woꝛds. Thon art an healer of felons, withont 
any averment how the woꝛds were taken, becauſe the Court was info2med, and 
tooke knowledge, that in ſome Countries; it was taken fo2 a lmotherer v2 co⸗ 
verer of felons, e e 


Chancellor, oc. of Cambridge verſus walgrave. . 
| Mich. 14. Jac, Rot. 647. 


8 JR Edward Waleraye Knight, Henry Vaxley Eſquire, and William Moore 

and others, were ſued in a Quare Imped. by the -Chancello2 , Paſter and 
Scholars of Cambridge, and they claimed the pꝛelentatton of the Church of Col- 
ney by the tat, of 3 Jac, becauſe that Yaxley being Patron of the Church at the 


Popiſh Recuſant con vid. To this all the defendants pleaved , but the material 


time eee by the death of Johnſon laſt incumbent, was then alſo a 


Plea was Walgraves, which was thus (the others reſting upon the ſame title) 
He did confeſſe that Yaxley was leiſed of the Mano? of Eaſt Hall ad quod, &c. 
in his Demeſne as of fee, and that he was a Popiſh Recuſant , but heſatv that 
fo2 non payment of 2 o pound a moneth, by Commiſſion ſent fo2th, and inquiſtti⸗ 
on taken, it was found befoze the Commiſſioners that the ſame Yaszley was lei⸗ 


' ſed at the time ofhis conviction of the ſaid mano? , ad quod, &c. and thereupon 


the laid Panoz into the Kings hands, and that the King did by his Aae Pas 


the lats Commiſſioners ; by vertue of their Commiſſion, did ſeiſe two parts of 
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Scaife vetſl.) Warner verl. 5 1 85 | 127 


Nell, 07. Wainsſ ord, 
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— — 


teats, under the Seale of the Exchequer, demiſe unto the ſatd Walgrave, the ſaid 
two puts of the Panoz with the appurtenances , and all p;ofits , commodities; 
and hereditaments to the ſame belonging fo2 21 years, fi tam diu, &c. And then 
. t2zwes that the Church became void (as befoze) ( Yazlzy ſtill remaining a | 
Popiſh Recuſant Convin ) by reaſon whercof he pzeſented Meore his Clerke; © 
one of the Dekendants , abſque hoc quod præd. Henr. Yaxly was Patron of the 
lame Church, at the time of the avoydance,as the Plaintifs have declared, upon 
which Plea the Court concefved plainly that the title to this a voydance dio ap- 
peare to be in the King, koꝛ the ſtatute gives two parts of all the Reculants pol⸗ 
ſeſſions;ſo that though there be no mention made in the In quiſt tion, and ſeiſtre 
of the Advowſon lpectally, pet two pirts of the Advowlon, will follow two 
parts of the Pano2 , and then the King will pzeſent alone. And the next point 
ts that there are no woꝛds in the Kings grant to Walgrave, to carry the Advows« 
ſon from the King, yet becauſe this ſerved onely to pꝛobe the Kings title againſt 
the Defendant, the Court would not award a wit to the Biſhop, fo2 the King 
(being no party to the Acton ) except his title were cleare , and without doubt 
again\ all the parties to the aaion, accoꝛding to the Books, Wherenpon (as tn 
the Recoꝛd is entred ) the Pleintifs were demanded by the Court, if they bay 
any thing to ſay, why a wꝛit to the Biſhop , ſhould not be judged to be directe 
fo2 the King upon his title, appearing on the Defendants Plea, who did con⸗ 
1 5 feſſe that ſuch a wꝛit ought to be adjudged, and that they had no title to this pꝛe⸗ 
ä ſentation, notwithſtanding, their title in their declaration by them made, which, 
5 now they doe wholly diſclatme, Whereupon judgement was given koꝛ the King, 
that he ſhould have a watt to the Biſhop , that notwithſtanding the Reclama- 
tion of the Defendants , he Would remove Moore the Jncumbent , and ſhould 
admit 1doneam perſonam ad præſentationem Dom. Regis, 5 | 


* — — * * 
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| Scaiſe verſus Nell 07, 
Mich. 12 Jac, Rot. 1106. 


J 


8 Ca ife bꝛought an Action of the Caſe, againſt Nelion and his Wife, fo2 ſcan» 1 gg 

I dalous woꝛds ſpoken by the Wife, And had judgement & pid. la femme dal vg 
in Mia, &c. where both ought tobe Amerced, and upon a wꝛit of Erro2, the Re- bocke of - 

, £o2d was certified into the Kings Bench, and pet by oꝛder of the Court, here it Judgements. 

was amended»becaiiſe upon view of the book of judgements of Goldsboreugh the 


$ 


Pꝛothonotarp, it appeared there well entered and directed. 


Sir Henry Warner verſus Wainsford, 
Tr. 13 Jac. Rot. 1906: 


| S JR Henry Warner bzonght an Adjon of Debt againſt Wainsford Admin. 

Oſtratoꝛ of Kirby who pleaded that the inteſtate was indebted unto him, by df- 
vers obligations, (and tecites them) to the ſumme of 8o pound, and that goods 

to that value, and not above came to his hands, which he detaines fo2 his debt, 

and that he hath nothing ultra. The Plaintife vemurred in Law, becauſe it as 

| mounted to the general iſtue of pleinement Adminiſter, But the better opinion or Peas amoun- 
the Court was, that this is no Cauſe ot Demurrer, fo2 the Plea ts ſaffictent,any ff ner 
beſtdes it is ſome matter in Law, whtchhath been allowed alwayes to bs pio. 

ded eſpectally , and not left to a Jury; and the reaſon of p2eſſing a general iflne, 

ts not fo2-inſufficiency of the Plea , but not to make long Reco2ds when there 

is no Cauſe, which is matter ok diſcretton , and therefoze is to be moved to the 

Caurt, and not to be demurted upon: 8 1 


Obligation. 
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1 Caſſt 07, 
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ſeverall at one 
day tor One 
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Ebor, 


Amendment 
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lam.) 


Ebor. 


Inrolment wil 
ſerve if it be 
before the 
Juſtice of 
Peace of the 
Riding where 
the land lieth. 


Ebor. : 
Brownelow. 


Agrant of a 
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Pie verſus Coke Information 
Tr. 14 Jac. 


P le the Ynfo2mer exhibited an infozmation , againſt Peter Coke Clerke . foꝛ 


taking of Farmes. And now it was moved by Serjeant Hutton, that an 


other inkoz mation was exhibited by another Jnfo2mer,fo2 the very ſame offence, 
and both exhibited upon one day, lo there was no pꝛiozitp to attach the right of 
Action in ths one moꝛe then in the other, and therefo2e the Court =dviſed them 
to plead the truth of his Caſe, foz it was ſufficient to bar them both in as much 
th:rs being no pꝛecedency of ſuit to attach it in — » the Court — give 
judgement (03 a.. 


Oglethorp and Maud, A Kur. 


1 N Afgze between Oglethorp and Maud, the w2it was ad faciendum Recogni- 

tionem illum, which ſhould have been illam, and it was mored to have been 
amended, and Harriſon the Curſitoz was called into the Court, who made Dath, 
that a Note by him pꝛoduced in Court(whtch was right) was the oꝛiginal note, 
whereby the wꝛit was made, yet becauſe in Penningtons Affte 11 H. 7. the like 
kault in the wit, would not be amended, the 3 would be advſſed, 


Perkin verſus __ Ejeaione, 
Hill, 13 Jac. Rot. 979. 


P roo n an aE; ectione firmæ againſt Perkin, the Defendant, pleaded a 

> bar, which was inſaffictent, the Plaintife replys and conveyed the 
Meſſoꝛ by bargaine and Sale acknowledged befoze Tempelt à Juſtice 
of Peace ofthe Weſt riding, and Cartwright Clerke of the Peace there, and en⸗ 
rolled within ſix moneths. And the Plea was holden ſuffictent, becauſe it did 
not appeare, that the land in queſtion, which was conveyed, did lie within the 
Weſt riding, but generally in Vorkeſhire. But tt was holden clearly, that 
though the woꝛds of the Statute be befoze the Juſtices cf the 


th? land lie there. Quzce of a Coꝛpoꝛation, tc. Mithin a Countie, So in this 


cale though the bar were nanght , yet becauſe the Plaintife made no title in his 
replication, he could have: no „„ 


Withes & Caſſom „ Trey e. 
Hill. 12 Jac, Rot. 1964. 


W Iches bꝛought an Action of Treſpaſſe againft Caſſon fo. taking of bis 


beaſts at Seaton, in à place ces Borough Cloſe. The Dekendant as 


bowed f02 himlel e and his Mike, and made Conutance fo2 Elizabeth Caſſon, and 


ended that Philip Fairfax Knight was ſeiſed of it in fee, and 2 of Octob. quinto 
mo did demiſe it unto Rolph Lawſon Habend, from the Feaſt of the Aeneas 
on next after foꝛ 21 years rendering 10 pound per Annum; at the Feaff of . 
Michael and our Lady-day „and that Philip Fairefax 8 of September 8 Jac. by 
his deed reciting the leaſe ut ſupra, did bargaine and ſell the ſatd reverſion - 
rent unto his Wife and El:z. Caſſon Hat end. foꝛ theit lives if the ſaid terme of 
21 peares ſhould lo long eanure , and fo2 25 pound rent behind at St. Mich. in 
the 10 peere of the King he did avow and make Cognizance as befoze. Mhe 
Plaintife pleaded in barre that Philip Fairefax did not grant the ſatd reverſion 
modo & forma, the Jurp found all the matter, juſt as it was lat by the Defen- 
dant , favtng that they found that the leaſe anto Lawton , was made Habend. 3 
Feſto Ppurific. and not à Feſto Annunciaeionis. And that Fairefax in his bargaine 
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Peace of the 
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likeneffe of a black man, riding upon a black hozſe , and thou conkerreſt with 
him „ and whatſoever thou doſf aske him he doth give it thee , and that is the 


rilſdict ion if the truth were ſo. And pet note, that the pzeſentment is not ſo full 


was dead, wher eupon judgement was ſtaped. 


— ————— 
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Marſpall verſ.) wilton verl.) Cowle 5 veil.  Grifles I29 
Steward, Hur ing ton. | Poulan dur. } Caſe. } 


— — 


and ſale of the reverſton did recite the Leaſe made unto Le 3 a ”= 
Annunciationis which was not ſo, and then granted the ſaid Reverſton and Rent 
prout. And yet the Court una voce gave judgement koꝛ the Avowant, and held it 
to be a good ay of the Reverſion and rent which was the point in iſe, 


Marſhall Verſus Steward, . Caſe. 
Mich 13 Jac, Rot. 1134. 


 Arſhall bꝛought an Action of the Caſe againft 2 the Stat. 
of x Jac. of invocatton of foule ſpirits; (which was neevleſſe ) fo2 ſpeak- 


Conferreſt 
ing theſe woꝛds unto him; The de vil appeares unto thee everp night , in the N che devil 


reaſon thou haſt ſo much money, And after a verdid finding the wo2ds ,. the 


Court gave judgement foz the Plaintife, 


Wilton & Hardinghan, Treſpaſſe. 
P. 14 Jac, Roti 1531. 


WI Ilton r an Action ok Treſpaſe againſt Hardingham, ) the Defend 
ant juftified , that the Plaintife was a Common Baker , dwelling in 
Timſteed in the County of Norfolke, and that it was pꝛelented in a Leet in Tim- 


teed that he had ſold bzead againſt the Allige in locis vicinis, whereupon he Avercemenr: 
was amerced, and by Amerciament affered to 10 ſhillingy 


and that by a pꝛe⸗ in Leet. 
cept out of the Court, he did diſtratne the Plaintife, and the Court gave judge | 


ment koꝛ the Plaintfe, becauſe it doth not appeare, that the offence was com⸗ 


mitted within the juriſofaion of the Leet, which ſhall not be pzeſumed with us 
except it be ſpecially pleaded, But perhaps the pꝛelentment in the Leet is good 
enough without ſpectafi mention in the pꝛeſentment that it was done fn the Ju⸗ 


and perfec, and therekoꝛe let them beware, And A noted that the Plea was ab⸗ 


 furd, fo2 ft was ſain that he was amerced without ſaping (what) and that the 
Ainerciament was affered to 10 ſhillings, fo2 which he diſt rained. Bow the 
Jury muſt amerce to a certaine tamme which may be mitigated and afered by 


— and therefo2e theſe offices cannot be confounded, . | , 
- Conley & xo, againſt Poulton & Axor. 


Owley and his Wite bꝛought an action upon the Caſe,againf Poulion and Death after 
his Wife , ko ſcandalous woꝛds ſpoken by one ot the women of the other — =. ; 
woman, And after a verdict, the Court was tnfo2med _ one: ol _ women judge 


mont. 


Sir George Griſleys Caſe. by 


: 85 I R George Grifley now Baronet „ was bound in a Stat. Parchant of a Babener muſt 


1000 pounds befoꝛe the Pajoꝛ of Coventry to one Drury, and now upon a be * by the: 
certificate made by the Major into the Chancery, took out a Capias, againſt title. 

Griſley by the name of George Griſley Eſqulre, as he was named in the Eatute | 
1 the laſt Terme. 8 w2its ol extend were made into the 
un of Derby and Staflord which where erecuted and returned, Aud now 
Montague pꝛayed that all might be amended. But it was denped by the Court. 
And he 1 willed to lue a new wꝛit out of the Chancery upon the firlt Cer» 
tificate , ſc. Capias Corpus Georgii Grifley , mil. & Baronnet. qui per nomen G. 
G. Armigeri recognovit, &cc. fo; this was matter that mult come of the inkoꝛ⸗ 


mation of the party, 


1 


| Wilſons: 
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will 04S Caſe, 


O Ne exhibited a Bill de placito debiti verſus Wilſon an Atto2ney of this 
Bill not fled Court. And akter a verdic it was moved in arreft of judge ment that 
helped by ver- the original bil was not filed with the Cuſtos brevium as it ought tobe. But 
dic. ä it appeared to the Court, that the tenoꝛ of the bill was entred ol recoꝛd in hæc 
| verba. And it ſeemed to the Court that this was remedied by the Statute of 
Jeoffailes as being in the nature of a want of an oꝛiginal after verdid. Bat yet 
becauſe it was laid it had been otherwile ruled in the caſe of one Matthew Rood 
an Attoꝛnep, the Court would adviſe, 5 
Note that it hath been ſince judged in the Common Pleas cures by verdickt. 
and ſo.alſo in the Exchequer - chamber upon erro2 ont of the kings Bench upon 
want of a Bill there, pet the woꝛds of the Statute is [want of oziginall wꝛit.] 


Saint-John againſt Diggs Obligation. 
Trin. 11 Jac. Rot. 3336. 


1 


Recital bind S 
eth not. 


which is fo2 a rent of cettaine lands, the Defendant alleaged that the Plaintife 


had entred upon the land, and ſo ſuſpended the rent, whereupon the Plaintife _ 


demurred in Law, and it was adjudged fo2 him, fo2 this being but a recitall that 
tt was foz rent, it is not material. It ſeemes the ſame, though he had applied 


willy and Quinſe. Habeas Corpus. 
FL 123 Jac Roc 2036. - 
, * Etween Wilby F and Quinſey the Habeas Corpus was returned album breye 
Album breve | Jand thereupon a new Ven. fac. awarded. 5 1 
Oates and Fri th. Treſſ paſſe e. 
| Tr. 12 Jac. Rot. 3264. 


Rent reſerves B Etween Oates and Frith the caſe was; that the Father being ſeiled in fee, 
to a ſonne and he and his ſonne and heire apparent by indenture teaſed land nnto the De- 
heire apparent kendant foz peares to begin after the death of the Father rendꝛing rent unto the 
but votrby ſonne; the father dyed, the leſſee entred, and the rent was behinde, and the ſonne 
vans of "ay diſtrained, andthe leſſee bzought an action of Treſpalſe and had judgement; fo 
br be the reler vation of the rent was held utterly void, fo2 though the ſonne did pꝛobe 
F. hetre, it bettered not the caſe by event, but the reſervation muff have been to the 
hetre, o2 heres of the leſſo2 by that name, foz that is the only wozd of pꝛivity in 

law requiſite in reſervation of rents and conditions, fo2 the heire ts in repꝛe⸗ 

ſentation in point of taking by inheritance cadem perſona cum anteceſſore. Any 

though in ſuch a caſe the rent could never be demanded by the Father, yet the 

hefre hall take it from the Father as inherent and riſing from the root of the 
reverſion which was his kathers, and which he takes by deſcent from his father, 
and ſo the rent it ſelf which was in the father ,. though not to demand, becauſe 
it was not pet due, but pet it was ſo his, that he might releaſe and viſcharge it by 
che wo2d rent, though not by the wozdaitton, And ſo note a difference between 
this cafe where rent is reſerved upon a leaſe ofthe anceſtoꝛs, to the heire 
firft, and where the anceſtoꝛ grants an annuity oꝛ makes a warranty foꝛ a like 


vold, foz no man can charge his hetre but as a part of himſelf, and therefoze be⸗ 
ginning with bimtelk. And ſuch charges ſtand naked and have nothing that 


A - 


Aint-John bzought an Action of debt againſt Diggs upon an Obltgatton, and 
the condition was, that the Defendant ſhould pay to the Plaintife ro pound 


charge agataft his hetres firſt omitting himſelf, all ſuch grants are utterly . 
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was firft in the Father, and comes krom him to them whereunto ther max 


cleave as a rent to a reverſion in the koʒmer cafes, 


Robins againſt Barnes. 
Hill. 13 Jac. Rot, 2 108. 


R Obins bꝛought a Quod permittat againſt Barnes, proſternere quandam domum, 
* &c.and counts that he was feiſed of an anctent houſ , and pard; and where- 
as in the Gaſt part of the ſat houſe there is, and time out of minde hath been, 
a window of ſuch length and bꝛeadth, The Wekendant hath ereced a certain 
houſe of ſuch length and bzeadth upon his own freehold, ſo neer the ſaid Caf 
_ of the ſaid houſe, that it over-hangs the ſame and ſtoppeth his light, cc. The 
efendant pleads that one Richard Allen was feſied ofthe Platntifs houſe am 
yard, and was allo ſeiſed of a certaine houfe, ſtanding in the place, where the 
laid houſe of the Defendant now ffandeth > whfch did ober- hang the houſe of the 
now Plaintiſe, in tam amplis modo & formi, as the ſaid now houſe of the ſais 
Defendants doth, And he ſaith, that he pulled down that houſe > becanfe it was 
ruinous, and batlt this houſe in the place of tt. The Plaintife mantaines his 
Count , and traverſeth that the old houſe ſuperpendebat, &c. in tam amplis modo 
& forma prout, & e. And the Jurp found fo2 the Platntife : And now it was ſaid 
in Arreit of judgement, that this was an nuperfec iſſue ; fo2 there ought no 
moze of the new houſe to be pꝛoſtrated, than did indeed over-hang moze than 
the fozmer houſe did, which was granted by the Court, ff it had been wiſely 
pleaded, Fo2 it was agreed by the Court that though one of theſe houſes had 
been built over-hanging the other w2ongfkullp befoze they came both into one 
hand; pet after when they came both into the hand of Allen, that wꝛong now 


plaine , that the Plaint'fe could have no cauſe of Action, but fo2 the fncreaſe of 
the over-hanging ; Pet becauſe he had not expꝛeſſed and diincly limited that 
in his Plea, but tooke iſlue generallp as befoze , which was found againf him, 
The Court muff now give judgement accoꝛding to the complaint as true; be» 
cauſe they ca take no other knowledge, koꝛ the Jury hath not found that p fozmer 
houſe overhanged ſo much, and not the reft; pet out of their dilc retion they gave 
the Plaintiſe judgement foz the whole, and executton fo2 damages and coſts 
pꝛelently: but ſfatd cxecution,as tothe abating of the houſe till tt might be view- 
ed what was over-hanging de novo; becanſe the Court was info2med , that 
in truth it was bat a ſmall matter, It J have an anctent houſe and lights, and 
J purchaſe the next houſe oz ground, where pet no Nuſance is done to mp fozs 
mer houſe now it is cleare, that my pꝛiviledge, againſt that J have parchaſed , 
ceaſeth; fo? I may uſe mine owne as J wil. Now then ſappoſe J would leaſe 
mp fo2mer houſe , J may build upon the latter, o2 if Fleafe my latter, he may 


build againſt me as it mep ſeem. | 

But note there is a great difference between Intereſts and p2ofits,as Rents, 
Commons; cc. and bare eaſements, ſub as are lights, ape, Gutters ſtillicidia, 
and the like; fo2 though whtle they are in one hand, they may be ſtopped oz foꝛe⸗ 
done, becauſe a man cannot be laid to wzong himfelf, pet if they be divided, 
things of that nature (Till in being ) doe revive becauſe they are of nd lefſe uſe 
of themſelves in one hand then in divers, being equallp ( rebus ſtantibus in the 
ſame uſe and occupation) neceſſary foz the ſeverall houſes to which they belong 
but clearly, if even ſuch things be fozedone oz altered, while they are in one 
hand, and ſo being the houſes be agatne divided, they cannot be reffored by law 
bat mutt be taken as they were at the time of the convepance; | 


8 2 | 8 


V 


uad permit- 
tat. 


Nuſans by one 
houſe hanging 
over another, 
and they both 
came into one 
hand, and are 
divided again, 
and the like. 


was purged: ſo that if the houſes came afterwarys into ſeverall hands, yet. 
neither party could complain of a w2ong befoze : ſo that in this Caſe if was 
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Obligation. 


Civitas | 
Lincoln 3 


Leſſor cove- 
nants, &c. 
that a Leſſee of 
A terme certain 
may take the 
Corne that 
ſhall be grow 
ing at the eud 
of the Terme. 


It is conſidera- 
tion whether 
the law incline 
more togive 
the Corne to 
the owner of 
the Land or to 
him that ſowes 
it in an indiffe. 
tent caſe. 
Here if the 
Leſſor ſow it 
and then con- 
vey the land 
to A tor liſe, 
re ma inder to 
B for life re- 
mainder to C 
and 

both dye, 
hold that the 
Leſſor ſnall 
have the crop 
that he ſowed. 
But if it had 
been ſowen by 
a Diſleiſor or 
any other after 
the terme, it 
will accrue to 
the Executor 
of the then 


uncertain ter- 


mer. 

Grant or gift 
of that 1 have 
not actually, 
but potentially 


& 
. 4 


Grantham againſt Hanley 
Trin. 13 Jac. Rot. 3131. 


R Obert Grantham bꝛought an Aaion of Debt upon an Obligatton of 40 pound 
agatnſt Edward Hawley; the Condition whereof was, that if a certatne 


crop of Co2ne growing upon a certatie piece of ground, Inte in the occupation 


of Richard Sankee, did of right belong to the Plaintike, then the Defenvant 
ſhould pay him foz ft 20 pound. Now the cale-upan the pleading and demarrer 
fell out thus: That one Sutton was ſeiſed of the land, and 3o Eliz. in April, made 
a Leaſe of ft to Richard Sankee fo22r peares by Indenture, and did there by co⸗ 
venant grant to and with Sankee , his Grecuto2s , and Alſtgnes, That it 
hall be lawfall foz him to take, and carry away, to his owne uſe, ſach Cone as 
thould be growing upon the ground at the end of the Terme. Then Sucton cons 
veyed the reverſion to the Platntife; and John Sankee, Exetutoꝛ to Richard, has 
ving ſowed the Cozn, and that being growing upon the ground at the end of 
the Term, ſolv it to the Defendant, And it was argued by Hutton fo; the Plains 
tile, that tt was meerly contingent , whether there ſhould be Coꝛne growing 


upon the ground at the end of the Term, o2 not. Alſo, the Lefſo2 never had 
pꝛoperty in the Coꝛne; and theretoze could not give noz grant it, bat it ſound⸗ 


ed pꝛoperly in covenant; fo2 the right of the Cozne ſtanding in the end of the 
Terme being certaine, accrewes with the land to the Leſſoz ; And 
it was ſaid to beadjudged , And it was agreed by the Court, That if A. ſeiſed 
ok land, ſowe it with Coꝛne, and then convey it away to B. foꝛ life;remainder to 
C. foꝛ life And then B. die befoꝛe the Coꝛne reapt, now C. ſhall have it, and not 
the Executoꝛs of B. though his eſtate was uncertaine. Note the reaſon of induſt. 
rp and charge in B. failes, pet judgement in this caſe was given againſt the 
Plaintife ; that is, that the pꝛoperty and very right of the Co2ne when tt hap⸗ 
pened, was paſt away; foz it was both a covenant, and a grant, And therekoꝛe 
if it had been of natural fruits, as of graſſe, oz hay, which run meerly with the 


land; the like grant would have carried them in pꝛoperty after the Terme. Now 


though Cone be fructus induſtrialis, fo that he that ſowes it may ſeem to have a 


kinde of pꝛoperty ipſo facto in it divided from the land; and therekoꝛe the Execu⸗ 


toꝛ chall have it, and not the Heires; Pet in this caſe, all the colour that the 


Plaintife hath to it, is by the Land which he clatmes from the 4.cCoz which 


gave the Coꝛne. And though the Lefſo2 had it not actually, in him no? certaine 
pet he had it potentially: foꝛ the Land is the mother and root of all fruits, Theres 
fo2e he that hath it may grant all fruits that may ariſe ups it after,and þ pꝛoper⸗ 
ty hall paſſe as ſoon as the ftuits are extant, as 21 H. 5. A Parſon may grant all 
the Zith-wooll that he ſhall have in lach a yeare;yet perhaps he hall have none, 
but a man cannot grant all the wooll that ſhall grow upon his Sheep that he 
ſhall buy hereafter ; fo2 there he hath it neither acually noz potentially. And 
though the wozds are here not by woꝛds of gift of the Coꝛne, but that it ſhall be 
la wtull toꝛ him to take it to his owne uſe: tt is as good to transferr the pꝛoperty, 
fo2 the intent and common uſe of ſach woꝛds, as a Leaſe without impeachement 
of walt, foz the like reaſon, and not ex vi termin, gives the trees. 
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; Moon verſ. Allen verl.” Hontll erl. 133 


Anaremes. 5 Walter & Samback | 
Moon againſt Andremwes. N Debt. 
P. 12 Jac. 


Oon bꝛought an Action of Debt againſt Andrews as an Adminiſtratoz, 33 
andhe pleades that another had gotten a jadgement againſt him koꝛ an „ 
hitnv2ed pound , and that he had fully adminiffred, and that he had no goods in pieads plene 
his hands tempore brevis originalis nec tempore judicii prædicti, nec unquam poltea Adu. &8; 
p12:erquam bona & Catalla non attingentia to an hundꝛed ſhillings; whereupon the 
Platntifs demarred in Law generally. Pp Bꝛotner Winch and J were of clear 
opinion , that the Plaintife ouaht to be barred ; foꝛ though by the right fo2m of 
pleading he ſhould in ſuch caſ? ſet down in certain to what value the goods were 

pet that is but fozm ; foꝛ if he had ſaid that he had goods to the value of 100 
a the Hlaintife had pꝛoved that he had 100 pound, vet he had gained 
nothing. So the ſ1bſtance appears in this Plea , that he had not above to ſatts- 
fie p judgement. And the Tat,of 27 Eliz. is a favourable Law and full of equity, 
which Judges onght to retch, and not to ſh2inke ; and fo2 the repugnancp that 
may ſeem to be in that he pleads firſt pleniement adminiſtra, and yet afterwards 


ronfeſſeth ſomewhat un-adminiftred: Ali the Pꝛeſidents are ſo , and the præter- 


quam toꝛreas all, and the ur quam poltca referrs not only to the next antecedent 
tempore judicu but alſo to the time ofthe oꝛ — befoze- But Warburton did 


a little doubt of the firſt point. 


Allen againſt walter. 8 
Dower. 
A Llen anb his Wife bꝛought a Wit of Dower acainſf Walter | of Lan in 3 ; 
Munden magna, & Munden parva: And Thomas Broxborne the Sheriff! returns ch A 
ed pledges x ſummoners, x then added that poſt Summon. prædictam in forma qoore by the 
prædicta factam; he did at Munden magna, where part of the Tenements lie, at star. 
the moſt aſaal doo? » tc. cauſe to be p2oclafmed all that was contained in the 
Wit, although the words of the Statute of 31 Eliz. be ſome what doubttull 


(Pariches oz Chappeis where A ands lie) yet the opinton of the Court was, 


that the Pꝛoclamation in one Town was ſufficient. Firſt, in imitation of the 


Cornmon-law, where lummons upon the Land in one Town is ſufficient. 
Next, the wo? ds of the Statute are foꝛ abeyding of ſecret ſummons, and to 
give conventent notice to the partie, fo2 that is the wozd , both which are ſaflſ- 
fied in thts one P?2clamatton, | 

Laſfly, other Expo tion would be full of miſchief „ fo2 the Land map lie in 
20 and ſo the no ce maſt be at every Town and every one upon a Sundap, and 
everp one 14 dates befo2e the return of the Witt; and though there were no 
actuall ſummons returned, but only the names of the ſummoners, that was not 
reguarded. Foꝛ that is all the fozm at the Common-law, and there is no altera⸗ 
tion made by the Statute in the point of lummons; but where he did return that 
he had pꝛoclaimed the contents of the Mit, that was inſukũcient; toꝛ he muſt 


pꝛoclaim that he had made ſummons of the Land. 


Howell againſt Samback, 
Mich. 13 Tac. Rot. 2009, 


Etween Howell, and Samback; the Defendant, made avow2y and convey⸗ 

edhimſelfe to 5 ponnd Rent due ſuch a day, and foz non payment thereof 
go pound nomine rœnæ; but laid no aduall demand of the Rent, and concluded 
that fo2 the ſame 85 pound he did diſtratn, and ſo avowe ;. and it was reſolved Demand re- 
by the Court, that this A vowꝛy was fnſaffictent fo2 the pain, which could not quilire where 
be " forfeited without adual demand of the Rent; and yet the Return was ad* —__ X ＋ 4 
judged unto him, becauſe he had juſt caule to viſcratn koz the Rent; and they R 
appeared to the Courk to be ſeveral; | 1 17 
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Nile ver(.} Weaver verſ,} Coventy verſ. 
W right. 8 Ward, \ Woodhall 


Debt. 


Bill againſt an 
Atturney filed. 


Treſpaſſe. 


London. 
Brownlow. 


One Traine 
Sould ier hurt- 
eth another 
by miſchance 
15 Skil miſh. 


There are 3 
degrees to a- 
void the 
charge of a 
treſpaſſe. 
Inficiation, not 
guilty: 
Juſtification, 
as de ſon Aſ- 
fault &c, Ex- 
cuſation as this 


Debt. 


London. 
Goldsbrowe. 


Apprentice 
ſent out of the 
Realm. 


— — — — 
— Ja 0 


— — 0m — — — 
— — 


—_— — 


Wike againſt Wright, 


Ike bzought a Bill of Debt againſt Wright an Attournep of the Court; 
gam aſter iſſue found fo2 the Platntife, it was alledged that there was 
no Will to be found filed with the Cuſtos brevium , as it ougbt tobe. And it was 
firſt queſtioned to be within the equitle of the Law of 18 Eliz. of want of o2fgt- 
nall W zit; fo2 the Bill is the 02tginall in this caſe : But upon that there was 
no reſolutton; fo2 it was pꝛoved by oath that there was a Bill, and that the De- 
fendant had accepted it, and ſubſcribed it, and it was entred in hæc verba upon 
the Roll, And lo the Court o2dercd that a new Bill ſhould be filed, = 


Meaver againſt ward, 
P. 14 Jac. 


W Eaver bzought an Action of Treſpaſſe ok Allault and Batterie againſt 

Ward, The Defendant pleaded that he was amongſt others, by the com: 
mandement of the Lo2ds of the Council a trapned Souldfer in London, of the 
Band of one Andrewes, Captain; and ſo was the Plaintife , and that they were 


_skirmiſhing with their muskets charged with powder fo? their exerciſe in re mi- 


litari again ſt another Captain, and his Band; and as they were ſo skirmiſhing, 
the Defendant caſua liter & per infortunium & contra voluntatem ſuam, in diſchargs 
ing of his Peece, dis hurt and wound the Plaintife > which is the ſame, xc, 
abſque hoc that he was guſltp aliter five alio modo. And upon Demurrer by the 
Plaintife , judgement was given foz him; fo2 though it were agreed that ft 
men Tilt oꝛ Turnep in the pꝛeſence of the Bing; oz ff two Maſters bf Defence 
playing their pꝛizes kill one another, that this chall be no felonp; oꝛ ff a Luna⸗ 


tlaue kill a man, 03 the like, becauſe felony muſt be done animo felonico - pet in 


treſpaſſe which tends only to give Damages accozding to hurt oꝛ loſſe , it is 
not ſo; and therefo2e if a Lunatique hurt a man, he ſhall be anſwerable in trsſ- 
paſſe : and therefoze no man ſhall be excuſed of a treſpaſſe, ( fo2 this is the na- 
ture of an excuſe, and not of a juſti cation, prout ei bene licuit) except it may be 
judged utterly without his fault. 8 

As if a man by foꝛce take my hand and ſtrike vou , oꝛ it here the Defenvant hay 
laid that the Plaintife ran crofſe his Peece when it was viſcharging , 02 hay ſet 
koꝛth the caſe with the circumfances , ſo as it had appeared to the Court that 
tt had been inevitable and that the Delendant had committed no negligence to 
give occaſion to the hurt. | 


' Coventry again ſt woodhal, 
Hil. 13 Jac. Rot. 2588. 


E: Oventry bzought an Action of Debt againſt Woodhall fo; twenty pound, 
>— The condition was, that whereas one Rathborne hay bound bimſelfe 
Appzentice to the Defendant foz eight years, the Defendant did covenant 
with the Plaintife that he would retain, teach, keep, and employ the laid Ap: 
pꝛentiee in his owne houſe and ſervice , in the Art of Chirurgery during the 
ter me, and bound himſelfe in twenty pound fo2 perfozmance of thoſe covenants, 
And then it is ſhewed that within the terme, the. Defendant ſent his ſai 
Appꝛentice in a vopage to Bantam in the Eaſt Indies which he pleaded to be in 
the company of other expert Chirurgions , the better to learn the Art - where- 
upon the Platatife demurred, and judgement was given fo? him, fo2 it was 
erp:efſely againft this covenant; fo; though the covenant were not ſo reſtrained 
to the houſe in meaning; but that he might ſend his ſervant, oz 9vp2entice 
into other places about his cures, yet he mult be ſtil! as one ot his Mouſhold 
comming and going, and in his ſervice , and not put over to any other; fo2 as 
Ilatd the matter of putting an Appꝛentice is a matter of great truſt fo2 his 


diet 


+». verſ; Denny verſ. . 133 
Thrill. Lemman. 88 
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dyet, fo: his health, koꝛ his ſafety ; and therefoze; J will by choice commit him 
to one, and not to anorher, And generally no man can fo2ce his Appaentice to 
goe out of the Bingdome, except it be ſo exp2eſlely agreed; 02 that the nature of - 
his App2entice-hood doth impoꝛt it, as if he be bound Appzentice to a Perchant⸗ 
adventurer, oꝛ a Daploz2 03 the like. 9 


pie againſt Thrill: 


P le fnfo2mted againſt Thrill upon the Statute of Reggfancie » who pleadev 
that he was indicted in Middleſex fo2 the ſame offence , and the Plaintife . 

fafo nul tiel Record, and day given tothe Defendant to bzing in the Recoꝛd; 

whereupon he took a Certiorari Juſtitiarus pacis ont of this Court, and at the 

dap bꝛought renorem Recordi certified by Str Thomas Lake Cuſtos Rotulorum. Record cent: 

And it was holden clear that the Defendant did not need to take his Certiorari fied per Coftos , 

out of the Chancery, and ſo to bꝛing fthither by Mittimus. But this Cogrt might Notulorum. 

fend this Certiorari immediately to an interioꝛ Court, and fo are the books 4 H. 

6. 13. & 19 H. 6. 19. But tf it were to certiſie the Reco2d it ſelf, as upon a Mꝛit 

ol Erroꝛ, oꝛ a Certiorari out of the Rings Bench to a Juftice of Peace , which 

to moves the very Recoꝛd it telt to hold plea upon, there it were otherwile; but 

here the Certificate was diſallowed, becauſe it onght to have been mane in the 

name of the Juſtite ol Peace, befoze whom it was taken, accowing to the di⸗ 

tection of the Mit: though the Cuſtos Rotulorum keep the Recozvs , and pet the 

Chief. Aufffce of the Common-Pleas alone certifies al Recozvs upon Wits 

of Erro2; koꝛ the Wits are direded only to him, But it appeared after that the + 

Plea was of a convid ton befoze the Juffice of Goal-veliverp, and ſo the Certio- 

rari and all was vofd; and yet becauſethat it was the award ofthe Court, it was 

not made as a failer ofthe Recoꝛd in the Defenvant, though he had it not at the 

day; but a Certiorari Mas awarded de novo to the Juſtices of the Goal-velivery. 


Information 


Treſpaſſe. 


Denny againſt Lemman. - 


4 * Enny againſt Lemman. The caſe was t That the Copi-holver bzought 
an Action of Treſpaſſe againſt his Lozd., koz an houſe and an Acte of 

Land. The Defendant pleaded, that he had admit ted the Copi- holder, and had 
aflſeſſed a Fine of twenty Nobles upon it, and had appointed him to pap it to 
his Bailiffe, at his houſe being within the Panoꝛ, thꝛee moneths after, and al⸗ 
ledged that he had not paid it accoinglu@Whereupon the Platntiffe demurred, 
and the opinion of the Court was, That the L oꝛd was not bound to averre oz 
ew that the fine allelled was tea ſonable, but it muſt come on the Copy- holders 
ſide, to ſhew the circumſtances of the Caſe , to make it appeare to the Court to 5 A : 
be anreaſonable, and ſo to put it upon the judgment of the Court, Fo2 the Fine „ | 
in Law ts arbftrary, and is due to the Lov of common right: and it is only in neſſe of che 
point of excuſe to the Tenant if it be unreaſonable, which the Court cannot fine muſt come 
juvge,but upon the fac agreed: And the Copy- holder if he be a Delendant, map oa che part of 
plead not guilty; and then it ſhall come in evidence whether the Fine were the Tenant. 
unreaſonable oꝛ no. But pet theopinion of the Court was againſt the-Lozd in 
this caſe, becauſe he had not laid a demand ol his Fine at the time it grew | 
due, 02 ſome time after , of the perſon of the Tenant , as the Low-mult dos in 
caſe of fozfetture of Copp-hold both oz Rent, and Fine, 
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3 5 "Griffith Floods Caſe. 
Deviſe. r 


g 1 
Stat. of charl- a J 
table uſes. / 


Law being ſeiſed in fee of lands in the Connty of Cardigan by Deviſe anno 
« 1571. and in Auguſt 25 Eliz. deviſed the ſame unto Anne his wife fo2 her life, 
« and alter to Jane his Daughter foz her life > and after theſe lives ended to the 
« Pzincipall, Fellowes, and Scholars of Jeſus Colledge in Oxford, and 


their ſucceſſoꝛs to find a Scholar oc his blood from time to time, and died. 


The lives ended, Bridged Lloyd the hefre of Griffith Flood, being the Kings 
ward, entered. And upon a caſe made hereof-in the Court of Wards, and 
by oꝛder of the ſaſy Court bꝛought unto the Chiefe Baron and my ſelfe to be 

reſolved ; we agreed that the deviſe was void in Law; becauſe the Statute of 


Wils did not allow deviſes to Co2pozations in Poztmaine ; but pet we held 


it clearly within the reltefe of the Statute of Charitable uſes of 43 Eliz. under 
the woꝛds limited and appointed. And ſo it was decreed that the Colledge ſhould 
en joy it againſt the Ward and his heyzs, And it was likewiſe held by us , 
(ud ſois mentioned in the Decree ) that the P2oviſo in the Statute which 
exempts Colledges, is only intended to exempt them from being refezmed by 
Commiſſion, but not to reſtrain gifts made to them, 4 


5 Colliſans Caſe. 
3 5 P. 15 Jac. 
£? Ollifon 15 H. 8. deviſed an houſe in Eltham fn Rent to Lettice his wife foz 
lte, and after her death made John Bricket and others, Feoffces (as 
haun. „, he called them) in the ſaid houſe, to keep ft in reparations, and to beſtow the 
Stat. 43 SN. * 15 3 VC | f 
ef charitable ref ol the p2ofits upon the reparatton ot certain high wayes there, Colliſon and 
uſes, his wife are dead; and the houſe is deſcended to one Oliver Rolt an infant , 
This Cale being in the Chancery between the Pariſhioners and Rolt, wag 
referred by the Court to me and Tanfield - and we relol ved clearly that it was 


. 
_ 


% 
o 


within the reliefe of the Statute gf 42 Eliz. fo though the Deviſe were utterly . 


void, yet it was within the ( limited and appofhited to charitable uſes: 


otherwiſe, if he were an infant , lunatique, oꝛ the like, that gave it, oz that 


one appotnted that , that were not his owne to charitable uſes. 


Dimmocks Cale, 
Paſo 15 Jac. 


Inquiſition, 


| IE. Caſes came out of the ¶ ourt of Wards to Hi. 5 
T was found by Fnquiſition, after the death of Sir Henry Dimmock in Com. 
Warwick, 20 Decembr. 13 Jac. That one Bull and Wilcocks did by In⸗ 


A Deed of - 


Bargaine and denture, dated 3 July 13 Jac- bargaine and ſell the Panoz of Pye to the ſafd Sir 


fol enrolſed Henry and his heires fo2 money, and that he dyed 4 Octob. 13 Jac. and after his 


deathofthe Death; and not befoze, that is tofay 23 ejuſdem OR, the Deed was inrolled. And 
bargain, that Anne Dimmock was his cozen, and heire, and of full age; and that the 
| — __ Pak? was holven fn chieke. And it was reſolved by Mountague , Tanfield, and 
my lelfe, that Anne Dimmock was to ſue livery, fo2 we agreed, that this differ» 
ed ktom an the cafes that are put in Shellyes caſe 'of Recovery foz Fine execucory, 
Covenant to taiſe uſes, as in Woods caſe there, and the like where the eſtats 
veffs in the Heir, though quaſi heire, that never was in the Anceſtoz, fo this 
upon the Jnrolment ſettles in Law, as between the Bargainer and Bargainee, 
ab initio, upon the Statute of 27 H. 8. ot uſes which doth joyn all States to the 
ules ipſo facto: only the Stat. of Anrol ment ſayes, that in that caſe it ſhall not 
belt, except the Deed be Jnrolled, So that if it be inrolled, it doth veſt, not by the 
Stat. of inrol ments, but by the Stat. ot uſes p2eſently. Bet it was agreed that 
the Bargainee cannot bargain and ſell unto another, betoze his owne Deed bg 
tnrolled; as was judged in Bellinghams Caſe, 


A the Court of Wards was this Cate: One Griffith Flood a otto: of 


Burchers 


4 * 


Sir Ralph kurchers 
Caſe. 


Earl of Bedford, verſ. _ 7 R 
5 Biſhop of Exeter, & Wilſos. 5 ” 37 


— —— 


— „„ 
— —_—c 


Burchers Caſe. | a .: © 


& Ir Ralph Burcher being ſeized of vivers Panozs in the County of Yorke 

” holven in Chiefe epev ſeized. Anno 40 Eliz. and the ſame deſcended tko 
William Burcher. pꝛeſentlp after his death, it was found by his Office befo2e Lunatique 
. Commiſſioners in the County of Middleſex, that the tatd William Burcher ſucth nor live- 
was a L unatique, and ſo had been long befo1e the death of his Father, and that '* no meane 
he was ſeized of the ſame Pano2s ; and the Queen granted the caffodp of him runne® 
and his Lands to Bir Francis Barrington, After which 42 Eliz. there was an it him. 
Otkice found in the County of Vork, of the ſeiſin of Sir Ralph; his death, and 
Petr ut ſupra , and that hs was of full age; and we reſolve the King was not Ava i; 
to have any mean Rates in this caſe fo2'vefault of Livery ſued oz kendered; „ . 
becauſe no Laches could be imputed unto the Meir being Lunatique befoze , 7 "rug 
and ever ſince the death of his Anceſtoꝛs, and the Laches of his friends ſhall preſumes that 
not hurt him. Other wile it were, if at any time he had, been ſanz memoriæ, he would have 
ſente the death of his Anteſtor. And there was ſhewed unto us the like Decreg ſued ir being 
made Mich. 10 Jac. in the caſe of one Vaughan, which Matter Attourney of N. ee. 
the Wards ſaid was made as a Decree of Cquitte, but wee retolved allo, it e 
was a good Decree in Law, upon the reaſon afozeſaid ; not becauſe the King 
had ſeized and committed by fo2ce of the Lunacte , foz that would have changed 

wth the Kings better eſtate, fo2 it is better foz the King to hols fo2 vefault of 
Liverte, then foz Lunacte, e e 


Edward Earl of Bedford, a gainſt William Biſhop of Exeter, and Henry 


5x Devon, 
wilſon Clerk of the Church of Buckland. 1 
1 II. 14 Jac. Nor. 223 Dare Inped. 


cannot be 


E Dward Earle of Bedford bzonght a Quare impedit againit William Biſhop joins: 
of Exeter, and Henry Wilſon Clerk foz the Church of Buckland, and cofi⸗ xs, b. ha fame 
veyed unto htmſelfe the Advouſon in tayl, and then ſhe ws that he granted the Defendant, 
next avopdance unto one Walton, and others; and that the Church voyded by and forthe 
the death of Wheeler; and that the Gzantees pꝛeſented John Hopkins, whb ſame avoy- 
was admitted, xc. and died, and ſo it pertains to him toP2eſent , and the De- ace. 
fendants diſturbed him. To this the Defendants pleaded , that befoze this par- p 
chate, that is to.ſay in May 10 Jac. the Plaintife did purchaſe a Quare Impedit 
againlt this Eiſhop 'Defenvant of the lame Church; whereunto the Bi<op 
appeared, and the Plaintife declared agataft him, and conveyed unto h{tſelfe 
the Advouſon in tapl, and that the Church became void by the death of Wheeler 
and that he pꝛelented John Hopkins; who was admitted, xc, and dyed, and ſo it 
 pertafnstohim te Pꝛeſent; whereunto the Biſhop Defendant tmparled , and 
 aversthat it is the ſame Carl, the ſame Hopkins, the lame avopdance; and the 
kame diſturbance, whereupon both actions are bzought, And that the firſt action 
depends, pet not vilcontinued, dilcuſted, noꝛ determined; and demands judgement 
of this later Uzit purchaſe, (a little) whereupon the Plajntife now declates, 
hanging his firſt Wzit, The Plaintife replies; that after the purch:ſtag of the 
firft oziginall Mzit, that ts to ſay, the ſixth day of December Anno 12 Jac, 
the ſame Church being ill void, and he ili ſelzed of the Advouſon in tapl (as 
afozeſato ) p2eſented one Henry Curtis his Elerk to the Biſh-p, pꝛaying bim, 
Ec, who refuſed him, which is the diſturbance , whereapon he now declares; and 
traverſes without that, that it was the ſame diſturbante, whereupon both adt- 
ons were bꝛought, and upon this the Tefenvants demurred in Law: and ia the 
end of Eaſter Tearm, 15 Jac. after ſome Argument at War befoze had; we ali 
agreed, and J p2ononnced the judgement, that this W2it ought to adate; fo: 
though there muſt be a diſturbance naturalip to maintain the ad ion, pet the 


piincipal effec ofthe Suite is, to gatn and tetober the Pꝛeſentation. And there⸗ 


Ano hets was a 
- diffaibance 


* 


koze foz the fame thing vou ſhalt not 2 two tuits at once. 
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Procter ver. 2 Morton ver, © 
Darnbrook, & others. & Orde & others. 5 


— 


diiſturbante laid in the fozmer ſait, and the avopdance the lame; ſo that the new 
diſturbance betters not the caſe fo2 the Plaintife, Beſides, the nature of a Quare 


Impedit is to be finall upon Nonſgit oꝛ diſcontinuance ; but this way were to 
defeat that; fo2 the Plaintife, not leaving his fozmer_ſaft, may bꝛing a newone. 


And by the ſame reaſon, twenty, which were an intolerable veration.againft 


rule of Law; and the adding ol a new Defendant to the koꝛmer, amends not 
the caſe; fo2 ſtill there are t wo depending againft one man. Otherwiſe if his firſt 
Quare Impedit were againſt ten, by adding another to them he might have a 
new Quare Impedit > andſo in infinitum ; but he map have as many as he will 


againſt ſeverall perſons, 


Starch amber « 


| Ebor. 


Bill in Star- 


chamber hath 
ſhew of felony. 


Murder upon 


a Riot. 


Sir Stephen Procter againſt Darnbrock ,and others, 
1 Mm Paſc. 15 Jac, 5 


I N the Star-chamber in a ſuft between Hir Stephen Procter Plaintife, Darn- 
brook, Armitage , and many others, Defendants , foz divers, but ſpectalily fox 
one hoꝛrible Riot committed by them all, in Beverly Moors about Leadwozks 
and felling of Woods about them; becauſe it appeared upon the hearing of the 
Cauſe in part, that it was depoſed by divers, that one Wetheral (which was grie⸗ 


voullp hurt in this Riot, did die within three moneths after:) And being befo2e 


an able man laid, he would charge one of the Rtoters with his death. By ozder 
of Court we the two Chiefe Juſtices, together with the reſt of the Judges cons 


ſidered, whether it were fit to pꝛoceed here, and reſolved that the caſe appearing 


thus, it exceeded the capacity of the Court, and was ol dangerous conſequente, 
though it were laid but a Riot in the Bill, ſince it kel dut to be likely to be a 
murder in them all, by theſe pꝛooks, the rather becauſe the p2oofs were read by 


the Plaintife himtelfe, and his Jnterrogatozte tended to that end, and he htmſelfe 


Ejeckione. 


In Scacrario. 


Quo minus. 


had p2oſecuted it, as a murder long ſince, andtherefoze we held it fit that he 


ſhould be o2vered to pꝛefer his Bill of murder, and b2ing his witneſſes together 


at the next Aſſizes, and there his Bill and Evidence to be given in open Court 
befoze the Juſtices of Aſize to the great Inqueſt; and then ff the Bill were found 


to pꝛoceed as fo2 Felony, ik not, to returne hither again upon the Riot, and to be 


ſoheard, — 
Anathom Morton againſt Thomas Orde, and others. 


Nthony Morton bꝛought an Ejectione firmæ aàgainſt Thomas Oide, ariy 
K others, foꝛ Land in Morton in the County of Durham, as debtoꝛ to the 


Ring, Quo minus, &c. And the Defendant pleaded not guilty, & de eo ponit ſ:; 
cc. Et præd. Anthonius ſimiliter Jo. fiat inde Jur. Et quia exit pra d. ſuperius jun&. 


7 * " - F Je 
per homines de viſne de Morton in Com. Dunelm. præd. (ubi Breve Domini Regis 
. | « 9 » 353 Bs LEY „ B i, & 
non currit ) & non alibi triarideþent , Ideo quoad triandum exitum illum Recordum 


| loquelz pred, mandetur Epiſc. Dunelm, & ipſe ulterius mandet Juſtic. infra liberta- 


County Pala- 


tine of Durham 
triall there out 


of the Exche- 
quer, and Cer- 


tiſicate from 
rhence. 


tem lam idem Recordum, ita quod illud habeant ad prox. Curiam apud Dunelm. pred. 
prox. tenendum, poſt quam idem Recordum ſibi del ideratum ſuexit ad verificationem 
præd. exi:. ibm. faciendum , & Dies dat. eſt tam querenti quam defendenti tunc ibm. 
&c. Et cum verificatio exitus ibm. fact. fuerit quod tune pred, Epiſcopus Recordum 
loquelæ, præd cum toto eo quod in præd. Curia prox. fact. fuerit Baron ibus hic mit- 
tat ad certum Diem quem idem Jutticiarii partibus præd. in tidem Curia hic p:#1- 
giant. And then kolowes the wiſhops C ertificate thus Ego Gultelmus Epiſco- 
pus Dunelm. Baronibus de Scac. certifico quod ſecundum tenorem Bievis Domini 
Regis de Mittimus mihi direct. & huic Recordo annex. ad Curiam Domini Reg's tent. 
apud Dunelm. Die Lunæ 26 Julii Anno Regni Regis Jac. IT, coram me præfat. Epiſ- 
copo, Jar. Altham, & Ed. Bromley , &c. Juſticiarus Dom. Regis in Com. Dunelm. 
& Sadberg exiſten. prox. cur. & c. Poſtquam idem Recordum mihi delibꝛratum fuir , 


mandavi idem Recoidum eiſdem Juſticiariis Dom. Regis ad verificationem exit. &c. 


And then ſhews that the lame day the parties came, and the Plaintife pꝛaped 


ſibi fieri, quod lex ſuaderet, &c. And commandement was given to the 


Sheritke, 


Norris verf. = | 
Gawtry Hundred, | 


"On 


— 


Sheriffe , quod venire fas, ad horam primam poſt meridiem ejuſdem Diei, duode- 
eim, &c. And that then the psrttes came, and the Shertffe returned his Wit 
ferved with a pannell, but the Jury came not, and ſo it was continued by habeas 
corpora from dap to dap till the 8 of Auguſt. Anno 12. Jac. and then the 
Jury paſſed and found the Defendants guilty, and afſeſſed dammages and 
coſts, and the Juſtices pꝛeſixed a day ta the parties in Octab. Mich, tune prox. 


futur. coram Baron ibus, &c. ad quem diem ego prifatys Epiſe. Recordum præd. 


cuin toto eo quod inde in dictà cur, apud Dunelm. fact. fuit Baronibus, &c. juxta 
tenorem brevis, &c. mitto. Mhereupon judgement was given koꝛ the plaintife, 
and a Mrit of Erro2 brought, and one Crroz was aſſigned; That it was not 
confeſſed that the Canſe could not be tryed bat at Durbam , as tt fs uſcd in caſes 
of challenge by the Plaintife to the Sheriff2, to remove it to the Coꝛoner. But 
tt was anſwered, that that was matter of meer ſurmiſe , and therefo2e required 
the conke ion of the Defendant, but this was matter apparent to the Court, 
and th:refo:e the Court Ex officio did award the w2it ut ſupra. But the Chief 
Erxroꝛ whereupon it was inſiſted, was; That the Mittimus is to the Biſhop 
ut ipſe ulterius mandet Recordum Julticiarijs &c, Now it appears by his Certift- 
cate, that he was one of the Juſtices himſelf, ſo that he could not ſend the Recoꝛd 
tohtmſelf ; and indeed this Certificate varied from fozmer P2eſivents, which 
did never mention that the Biſhop was a Juſtice himſelf, | i 
Now this appears to be the practice ever fince the Stat. of 27 H. 8. which 
toon from the Biſhop, and gave to the King the making of the Juſtices there. 
But yet notwithſtanding the ko zm of the Mittimus is continued to the Biſhop , 
that he ſhould ſend to the Juſtices as befo2e ; only they are now called the Kings 
Juſtites, which they were not befoze, And it ſeems that the Mittimus might 
well enough, upon the Stat, 27 H. 8. have been direcedto the Auffices thems 
ſelves immediate; and pet this Wap alſo may be good, becauſe the Statate di⸗ 
recedno alteration in that point, and the Pꝛeſtdents have continued ſo; now 
it appears alſo that the Biſhop is the firſt man in Commiſſion with the Judges 
ever ſince the Statute, foꝛ hono2s lake, fo that the ſubſtance of certificates have 
ever been in effect, as now this is; ſaving that the Biſhop hath not namen 
himfelfe a Juſtice exp:eſſely, as in this he doth, Pereupan Mountagne Chief 
Juſtice , and my ſelf, after hearing of ſome argaments reſolved, that the certift; 
cate was wel enough, and that the woꝛds mandavi Recordum Juſticiarijs was 
no moze in effec , but habui Recordum coram Ju ticiarijs, Which was true, And 
he bought the Recoꝛd into the Court holden befoze himſelf; and other Juſtices. 
And thought the pzoceevings were not all ad prox, cur, but upon many adjourn- 
ments, ft was well enough; but the Reco2d maſk be delivered into the Court 
next after it ts received, and then to pꝛoceed as it may; foz all cannot be ſiniſhed 
at the firſt Court, and fo we repoꝛted to the Lo2d Keeper , and Lozd Zreſuret 
in the Exchequer Chamber, and ſo judgement was ackirmed. 1 


Norris againſt the Hundred of Gawtry. 
Hil, 14 Jac. Rot. 43 1. 

N Orris bʒought a M zit upon the Statute of Yue and Cry againſt the Bun⸗ 
n dꝛed of Gawtry, and the Robbery was laid as it was indeed, 9 Octob. 13. 
Jac, And the Telte of the Mzit was g Octob. 14 Jac. And after a Uerdfc fo2 
the Plaintife , it was moved by Harvy , that the Wzit was not bzought within 
the yeare aſter the Robbery committed, which are the very w-2ds of the Stat, 
27 Eliz. And it was agreed, that in the caſe of Protection, the peare wall be coun: 
ted from the dap of the Date: And lo in Deevs enrolled, the day of the Date ſhall 


not be counted anp part of the ſix moneths, And Juſtice Warburton held it ſo alfo 


tn this caſe, But Juſtice Winch and J wore of a contrary opinion, in caſes 
that depended not upon w2itings dated but upon time to be reckoned from Aas 
done, as in this caſe from the Robbery committed, which mul be conkeſled, 
was done upon the ninth of October, 13 Jac. any there cannot he two ninth 


© 2 daes 


Authority and 
intereſt in on 
AQ. 


Leiceſte . 
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coli 2 Glover verſ . 
ſhop of Coventry & Lichfield, 5 
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Jebſon. 


Thornton verſ. 8 
Bi 


dapes of October in one year ; and be might have bꝛought his · ad ion the ſame 


286, Eſectio ꝛſc 
fly mæ. 


_Y 
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firſt day , without doubt. And though it is true, that a Deev map be inrolled the 
ver day of the Date, yet that fs by reaſon of the intent of the Law, and not by 
the letter, If a Leafe be made from the making of the LI eaſe it takes effec 
p2eſently the ſame day, whether it be dated, oz no: ſo (fthe Bargain and Sale 
be not dated, the tx moneths mult be reckoned from the delivery. And though 


the party Robne», veſerve reltef and pity ; yet again the Hundzeds, which 


Caſe, 


Common Bar- 
reter. 


vide 16 E; F. 
Dn, Imp. 67. 


Uſurpatien 
upon the King, 
yet he may 
grant the Ad- 
vouſon 


Quare Imped. 


Stafford. 


TheGrearcaſe 
of the Com- 
mendã, in the 
Chequer cham 
ber adjourned 
thither our of 


the Comman 
Pleas. 


are innocent, it is a very penal Law, and ſo the plaintife could not have his 
Judgement, ; 25 
Thornton againſt Jebſon. 
Hil. 14 Jac, 


\ Hornton bought an Action of the Caſe againſt Jebſon, and layd that where 

1 he was a Carrier, and a man of honeſt fame, that the Defenvant had aid 
ol him, that he was a common Barreter. -Now we were of opinion, that 
if thole woꝛds were ſpoken of a Juffice of Peace, oꝛ publique Officer, oz of an 
Attournep, 02 the like, that they would bear an Acton, es 


: Pd 
\ De termino Sancti Mich. anno 13, 14. Eliz, 

Bendloes dd. I opinion del Court in ceft cas; Roy ſeiſe hun Manor) a que Ad- 
youſon eſt appendant, eſtrange preſent, & ton Clerke eins per 6. mois nient gonuſanc 
al Councell le Roy, & puis le Roy per {es lettres Patents grant le Manour ou el ad- 
vouſon a eſtrange Þ incombent devy fi le grantee poit preſent eſt le Queſtion , & fuit 
tenus per Curiam que il poit, car Padvouſon fuit touts dits , appendant & le inheritan- 
ce de ceo paſſe al grantee, Car ſi common perſon ſoit ſeiſe d un Manor a que advou- 
ſon eſt appendant & eſtrange preſent ,' & ſon Clerke eſt eins per 6 mois ore] adyou. 
ſon eſt diſappendant tan N autre ad reconirinue ceo per breve de droit! advouſon 
mais neſt icht in le cas del Roy, car homme ne poit mitter le Roy hors de poſſeſſion 
per preſentment ou uſurpation; mais le patentee 1 avera, Quare Impell. de pre- 
mier difturbance, car ceo remain in le Roy pur ceo que le Roy nad donne ceo eſte- 
ant choſe en Accon. fi non que il fait aſcun mention de ceo en ſon grant. Ertefuit 
agree que le patentee avera le prochein Ayoydance & en Quare Imped. ferra fon 

title per le darreine preſentment de Roy ſans fair mention de preſentment del 
eſtrange. | 5 T 


Commendam Caſe. 


John Colt & GioLer , againſt the Biſhop of Coventry & Lichfield, 
Mich. 10 Jac. Rot. 2642. 
J Ohn Colt, and William Glover, bzing a Quare impedit, againft Richard 
* Biſhop of Coventry and Lichfield , ofa P2eſentation to the Church ok Clifton 
Camvill; and declared that one John Standley Eſqulre, was ſeized of the Panoz 
of Clitton Camvill and Hampton, with the appurtenances; to which the Avs 
voufon did belong, and died leized, and it deſcendea unto Elizabeth and Iſabel 
bis Daughters and Peires, and then bzingeth the Panoz and Advouſon to 
Herſey and Moy le, by whom the next avopdante, 4 E. 6. was granted to thee, 
And then that whole a voydante came to one of thoſe thre , ſcil. to Geſtrey Wal- 


kenden; then the Church avoyded by the death of Humphrey Srandley Jncumbent, 


And fo Geffery Walkenden-pzeſented William Walkenden, who was admitted, in⸗ 
Kituted, and induced, and then bꝛingeth down the whole Manoz and Advonſon 
to Walter Heningham, &c, And Heningham entred into the whole Panoz, cum per- 
tinentiis ad quod, &c, and was ſeized in taple, and ſo ſeized poltea ſcil. 11 [ac, 
made a grant of the next avoydanoe unto Colt and Glover the laintifes, and then 


the Church avoyded by the death of William Walkenden the Ancumbent ; and fo 


it belongeth to the Plaintifes to pzeſent,and averrs the life of Walter He.ingham 


| the Gzantoz, 55 


The 
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Colt & Glover verſ. 3 e 141 ; 
Biſhop of Coventry & Lichfield. 1 5 ; | 
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The Defenvant confeſCeth all the conveyance of the Advouſon, and the firſt 
grant of the avopdance by Herſey and Moyle, and the degth of Stanley the In⸗ 
 -cumbent and the p2eſentation of William Walkenden , and that he was avmitted, 
and inſtituted acco2vinely, But then he pleaveth the tat, of z1 H. 8. of plu⸗ 
| alfttes; and that Clifton Camyill was a Benefice with eure and aboye 8. 
pound per annum, and that William Walkenden in December 3-Eliz, tooke the 
Benelite of Yelvertoft in the County of Northampton, and was therein ad⸗ 
mttted, iaſtituted, and induces, And fo Clifton Camvill betame vold, and re: 
matned vold 18 moneths, and ſo it accrewed to the Queen by lopſe to pꝛeſent, 
and then the Queen died, and ſoit doth belong to the Ning to pꝛelent, and then 
pleaded the Statute of 25 H. 8, of viſpenſations at large giving power of dil 
penlatton to the Archbiſhop of Canterbury, and in the Uacatton to the Guar⸗ 
dian of the Splritualties; (then pleadeth that in November 1610, the D:an and 
Chapter of Canterbury being Guardian of the Spiritualties, the ſee of Canter- 
bury being void, after examination of the cauſes and qualities of the laid Biſhop 
then of Rochelter , nod elect of Coventry and Lichfield , reciting by their Letters 
Patents of diſpenſation, the petitfon of the Dekendant then being Biſhep ur 
| Rocketter, and elec Biſhop of Coventry and Lichfield wherein it was alleaged 
that the ſaid Bichopꝛick of Coventry and Lichfield was vopde this befoze was in⸗ 
ſafficient ; and that he held already the Rectory of South · fleet in Kent in Com- 
mendam with his Biſhopzick of Rocheſter, And therefoze to pꝛobide foz a Bichops 
tate, and that it would not be vilified , dio grant, inter alia, ut Rectoriam de 
Southfleet, nec non ut unum aliud, vel plura Curata; vel non Curata , Beneficia Ecele- 
ſie infra Regnum Anglie , cujuſcunque nominis, qualitatis, aut digniratis in Com- 
mendam itidem obtinere, acceptare, & recipere ; ac propria ſu Authoritate capere & 
apprehendere; ac realem, actualem, & Corporalem poſſeſſionem ejuſdera, abſque 
1 » Collatione, Inductione vel alla quacunque Juris Solennitate, intrare, 
ac omnes Dec imas, proficua, &c, quam diu viveret , & dicto Epiſcopatui Coventry de 
Lichfield præeſſet, in Commendam tenere, poſſidere, & habere, & in ſuos proprios 
uſus; & utilitatem convertere; ac de eilde m omnibus, & ſingulis integrè, ac pro ſuo ar- 
bitrio, liberè & licnè diſponere poſſit, in tam amplis modo & form, & effectu, ach 
Epiſcopatum non fuiſſet aſſequutus, ac ſi eadem in titulum Canonicum ac cum legitimà 
Apenkdione poſſideret, ac in eiſdem debitam & perſonalem Reſidentiam faceret ; Ac 
ſieuti yeri Rectores & Incumbentes convertere poſſent; licet non faceret Reſidentiam. 
And then grants him like power, pro arbitrio ſuo, to rellgn and change , any 
others in theit place proprik ſua Authoritate capere , apprehendere, &c, ut ſupra. 
Aavd then diſpenſeth with Non-reſidence , that he hould not by any meanes be 
competed unto it, quantum in ipſis fuit & jura regni paterentur; Canon, deeretis, 
conltitutionibus localibus Stat. five O:dinationibus Eccleſialticis generalibus, vel ſpe - 
cialibus, etiamſi juramento Religionis, vel quovis alio modo confirmatis, vel eorro. 
boratis, in contrarium non ohſtantibus. Pzovived that all big Benefices of all Noucdſfaite; 
fo:ts ſhould not exceed 200. Parks in the Kings books, And pzovided quod 
Beneficia prædicta obtenta vel obtinenda debitis non fraudentur obſequiis: And then Conditions, 
he pleadeth the Kings confirmation o2vinary 8 Jac, per literas ſuas ſigillatas juxta 
prædictum Actum, &c, That he Would enjoy all things contained in the vilpen⸗ Avermencs, 
tation, ſecundum vim, &cc. earundem and the Jnrollment of the Diſpenſatton, 
and then avereth that the cauſe of this Diſpenſation wag not reptignant to the The Kings 
law of God. And that like diſpenſations were uſed to be had at Rome, befozo **«ſcntarien; 
the making of the ſafd Ac by Biſhopz, ſubjects to King H. 8. And that the fad 
_ diſpenſation was not agaiaft the Statute ck 21 H. 8. of Non-efidencie; And 
then he ſhewes that he was made Biſhop of Coventry and Lichfield 6 Decembris 
$ Jac, concurrentibus his, &. And then that the Bing ratione przrogativz ſug 
Regiz , per lapſum temporis ſibi devoluti , by his Letters Patents under the great 
Seale ak England ; dated 27 Martij ro Jacobi, Ad prædictam Eccleſiam de Chis | 
ton Camvill per lapſum temporis vacantem, & ad tuam præſentationem ſpectantem 
præſentavit eundem Epiſcopum , eandemque Eccleſiam ei commendavit; Ita 
quod eidem Epiſcopo bene liceret dictam Eccleſiam in Commendam 
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obtinere, & propria ſui Authoritate capere, & apprehendere; ac corporalem poſ- 
ſeſſionem ejuſdem abſque Inſtitutione, Collatione, Inductione, vel alia quacunque 
Juris ſolennitate intrare; ac Decimas & Proficua ejuſdem quamdiu viveret & dic̃to 


Epitcoparui præeſſet in Commendam tenere & habere, juxta & ſecundum vim, for- 


mam, effe kum, & tenorem dictarum literarum diſpenſationis licentiam conceſſit. 
Ad quam rem ad debitum effectum producendam, Dominus Rex per dictas literas 
ſuas Patentes Regiam ſuam ſupremam Authoritatem, tam in ſpiritualibus, quam 


in temporalibus, prærogativam ſuam Regiam adhibuit, Virtute quarum quidem 


literarum diſpenſationis, & ſpecialium literarum Patentium Domini Regis, idem 
Epiſcopus, 28 Marti) Anno Decimo prædictam Eccleſiam de Clifton, &c. in 
Commendam aceepravit , & intravit; atque eam ſemper poſtea hucuſque in 
Commendam habuit , & habet, abique hoc quod prædicta Eccleſia de Cliſton, 
&c. vacavit per mortem prædicti Guilielm. Walkenden prout, &c. unde petit judi- 
cium, &c, _ 

Other aver- Then the Averments in the ſecond, that he remaines Biſhop of Coventry 
ments, and Lichfield ; That he had no other Benefice with Cure at the time of the Dt- 
ſpenſation, but South- fleet. That Clifton is a Benefice with Cure, and that that 
Church is not defrauded of his dues, ſpeaking nothing of South - fleet, to which the 

P2oviſion fo2 tie Cure did allo extend. He 
That he never had moꝛe Benefices than two with Cure, ſince his diſpenſa- 
tion; And that the yearly value of all his Benefices quæ jam retinet (Note, he 


ſayes not, oꝛ ever had: ſo the condition might be bꝛoke befoze) exceeds not 
200 Parks, | | | 


Replication. The plaintike proteſtando, that Walkenden did not except Velvertoft. Alſo that 


' fach Diſpenſations were not had at Rome fo2z Biſhops King Henry the Eights 
fubjeas, befo2e that Ac, p2ayes Oyer of the Dfſpenſation , Confirmation, and 
Pꝛeſentation ſo called. 5 SECS 
And then Demurres prout modo & forma. | 
There was never judgement in Law paſſed upon this kinde of Commendam , 
though it hath heretofoze received ſome onſet; and therefoze it food with the gra⸗ 
vity of the Court of Common-Pleas to adjourn it to the Exchequer-Chamber, 
as to the generall councill of Law, to receive here a vefinitfve ſentence, Ten 
Judges have already delivered their opinions what judgement they would ad⸗ 
vile to be given in the Common leas upon this caſe. Df which ten two, that 
is to ſap Baron Altham and the chiefe Baron, hate holden the Commendam to be 
good in Law, and that the Commendatoztes Plea is good, And ol the lame oz 
nion was Mountague the Chiel-J uſtice, that the Commendam was good, not with⸗ 
ſtanding any exception; And that either upon the Stat, oz by the Kings distinct 
act as conſiſting «cf it ſelfe, And that therekoze judgement ought to be given fo2 
him , that is, fo2 the Defendant, Two others, that is Juftice Doderidge and 
Winch were of opt:iton that judgement ought to be given neither fo2 the Plain⸗ 
tile, noꝛ fo2 the Defendant , but fo2 the King , yet they condemne the Commen- 


dam, as void in Law, The other ix have alſo condemned the Commendam , but 


they have concluded that judgement ought to be given fo2 the Plaintike, and 
neither foz the Defendant noꝛ the Ming; And ofthe ſame opinion am J that jud⸗ 
gement ought to be given fo2 the Plaintife. 

Now to the Cafe, which A divide into four main gueftions, whereof thꝛee are 
between the Plaintife and the Defendant, And the fourth is between the King 

and both parties, Platntife and Defendant, 


The fiſt main , Thefirft queſtion is, Whether thiz Commendam be good in Law upon the 


queſtion. Statute of 25 H. 8. cap. 21, by which Statute it muſt ſtand 02 fall, being groun⸗ 


ded upon it, and made in this fo2m 3; that is to ſay , either by the Archbiſhop of 
Canterbury, 02 fn Wacation by the T ean and Chapter as this is, with the Rings 
o2dinary confirmatton appointed by that Ag, And 3 hold that this Commendam 
thus conſidered ts voyd in Law, | 


The ſecond queſtion is, Whethe: the ſeverall and viſtinc Aas of the King 


The ſecend 


main pon by his ſecond Letters Patents (here called his P2eſentatfon ) being moze then 
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ts required by the ſaid ac of 2 5 H. 8. upon confiveration of all the parts of it, do 

amount to an immediate Commendam made by the King bimtelke Subſtantive 

ſtanding of it ſelfe ; oz do ſo depend upon the koꝛmer Commendam of the Dean 

and Chapter, as if that fall, this muſt fall too. And in this J hold that it is not 

a pꝛimarie oz ſubtantive grant; but is in it ſelfe and the Kings intention ſo 
dependent upon the other, that it muff fando? fall with tt. 6 
The third queſtion is, Whether this Commendatorie be ſuch a poſſeſtoꝛ of 
the Benefice as may by the Statute of 25 E. 3. cap. 7. D2 by the Common-Law, 
interplead with the Patron Plaintife in the Quare Impedit. And to this 3 holy 
him not inabled, 3 | VV 3 
The fourth main queſtion is , Whether upon this whole Recozd jadgement The fe uch 


The third 
main point. 


ought to be given, neither fo2 the Plaintife , noꝛ Defendant , bat foz the Bing, mainqueſtion. 
upon opinion that the Platatife by demurring upon the plea of the Defendant, | 
hath confeſſed the lapſe of the Church, and the title of the King, as the Deken⸗ 
dants Plea impozts, And in this A hold, that upon the whole matter there is 
no warrant in Law to give judgement , 02 award a weit to the Bichop fo2 the 
King, in this caſe. EE EO 
There is a fift point that in this Caſe. meets with a mans imagination; 
that is, how it ſtands with the Kings lapſe , fill being true, as it is pleaded; _ 
that is, whether it, remain not fill ſo to the King, as he may p2eſent anew: 

as it is ſaid he hath pzeſented Overall the now Bishop ot Coventry and Lich- 
field, whois inſkitnted and inducted upon it. And whether the lame Biſhop 


- — 
* 


chan not retein the Benefice „ notwithſtanding the judgement ſhonld be given 
fo the Plaintiſe, and a w2it awarded to the Biſhop foz hm. 
But this queſtion comes no way in judgemenk now, and what is wozſe , it 
may come in jadgement befoze my ſelfe, and bzeth2en hereafter ; and therefoze 
A will not pꝛejudge any thing, but reſerve my opinion in this point to the due 
time, and ſo p2oceed to the Caſe upon this Recozd, . 


4”. 


Bektoꝛe J enter into the main of the Caſe, J will munue viam fence out my 
way, ne quæſtiones alienæ, ftrange queſtions bzeak into my Argument, The: 
rekoze J will ffate the queſtion ſingle , that we may reaſon ad idem, which we 
- ſhall never doe ik there be not an idem certain, fo2 multiplex indiftinQum patit 
confuſionem, and Rogationes, Qvæſtiones, & Poſitioncs debent eſſe ſimplices. The re⸗ 
foze J will exclude variety either in matter oz nomination. | 
And ürſt I declare that the Kings immediate perſonal o2iginary inherent 
power, which he executes, oꝛ may execute Authoritate Regia ſupremà Eccleſiaſti- 
ca ,asS King and Doveraigne Governonr, of the Church ok England, which is 
one of thoſe flowers, que faciunt Coronam, which makes the Royall Crownand 
Diadem in fo2ce and vertue is not (as J ſhall yereafter ſhew) tn queſtton in 
this Caſe, But the queſtion is onely of power given to the Archbiſhop , oz Dean Th | 43 
and Chapter by the Statute, and the true meaning of it, concerning faculties the Starte f 
and diſpenſations, which J call Authoritatem ordinariam limitatam & delega- to Authorize | 
tam. | | | | | 3 N perſons &. | 
Secondly, we have nothing to doe with a Commendam retinere, which indeed 
is no Commendam, though it be ſo commonly called; but is only a faculty of 
Retention and Continuation of the Benefice in the ſame perſon and tate 
vhereinit was, notwithſfanving ſomething intervening, as a Bichopꝛick, oz 
the like; which without ſuch a faculty would have avoyded it, So a Commendam 
it is not, fo2 my own WBeneftce cannot be commended unto me; Therekoꝛze no 
argument taken from allowance of a Commendam ſo ta led cf that. kinde, ſcilicet 
to retein, can warrant this that we have in hand. 3 — 
A third oblervation which amounteth to an exclusion alfo is, that this Com- 
mendam which we ha ve in hand, is not Commenda perpetua (which can be no leſſe 
than fo2 the life ofthe Commenvatory ablolute) which this is not; but ſo long 
as he hall live and remain alſo Biſhop ot Coventry and Lichfield. 3 
So then our ſingle queſtion ſingled and ſkated > ts, Whether a Commenda of 2 of 
the Tenour and fozme that this is, having the claules that this hath, and want . ach ths 
eee mr SATs WE ing Commendc:- 
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ing ſome others which this wants, (as they appear in the Reco2d, and as A 
fall obſerve and enkozce them after diſtinaly in my Argument,) made by an 


Archbiſhop of Canterbury, 82 Dean and Chapter, ( with the Kings oꝛdinary 


Commenda 
Duotuplex, & 
qualis, 


Confirmatfon, accozding to the Statute ) to a Bifhop, to take Benefices de 
novo, to the value of two hundꝛed Parks in the Tay ofthe Exchequer -, with 
Cure 92 without, and to hold them and their frufts fo2 a time limited, moze 
than ſix moneths, and leſſe than fo2 life, be warranted by Stat. of 25 H. 8. ans 
the true meaning of it. 
Commendamsare of thee degrees, one ſemeſtris, another perperua vel ad vitam, 
a third, intermedia 02 diuturna, fed limitata, which is called ſometime temporaria, 
02 temporalis, 02 ad certum temporis ſpatium limitata, às ſhall appear in the Canons 
akter. | | | 
The Commenda ſemeſtris grew out of a naturall equitie , that in the time 
of the Patrons reſpite given him to pꝛelent, the Church chould not be without 
a P2oviſionall Paſto2 > which was a Law ok neceſſity agreeable to the Law 
of nature. And this might upon the ſame reaſon be continued with Revenues, 
ſo long as the Patrons reſpite laſted, as to ſix Poneths after notice, in this caſe 


oꝛ the like. But after the lapſe juffly incurred the Commendam is to ceaſe ; oz 


then the Oꝛdinarp may Collate , foz natura appetit perfetum , & Bonum neceſ- 


Of Commen- 


diary, will not p2ove the Mill, the Oꝛdinary map commit the à dminiſtration 


farium extra terminos neceſſitatis non eſt Bonum. 18 Ed. 3. 21 & 1 Hen. 7. 21. 


7 
the Biſhop map ſequeſter if the King pzeſent not: and 12 H. 8. 8. by Pollard 


the Biſhop mull ſee the Cure ſerved, A the perſon faile, at his own coſts, And 


Linwood de jure jurand. cap. Presbyr, verbum oblationis, Jfa Biſhop celeb2ate 


Divins Service in any Parth ol his Dioceſe , he may require the Offering of 
that day. And upon the ſame reaſon, it the Executoꝛs, being called by the Oꝛ⸗ 


tin he do it, 4 H. 7. 1 3. 10 H. 7. 18. and 7 E. 4. 12. Letters ad Colligend, &c. 
How out of the Canon Law and Doctozs, concerning Commendams ol all 


daer of al forts lozts, Concilium Chalcedonenſe ſub Leone, Anno 451. cap, 13. Statuit Clericum in 
out of the Ca- duarum Ciyitatum Eccleſiis, eodem tempore eonſcribi non opertere, cauſa 21 quæſtio 1. 


nons and the 
like. 


in principio cap, Cleric. * 

Synodus 7 cap. 15. anno 789. ſub Adriano in Concilio Niceno ſecundo quæſtio, 
x. in principio cap, Clericum prohibet in duabus Eccleſiis aliquem connumerari „ne- 
gotiationis enim eſt, & turpis lucri proprium & ab Eccleſiaſticà conſuetudine penitus 
alienum. Audivimus enim ex ipsà Dominica voce quod nemo poteſt duobus Nominis 
ſervire, & hoc quidem in hac Civitate. Cæterùm in villis quæ foris ſunt, propter in- 
opiam hominum indulgeatur - Leo quartus anno 487 cauſa 21, quæſtio 1 cap. Qui 
—_ : ſcribit , qui plures Eccleſias retinet, unam quidem titulatam; aliam verò ſub 


commendatione tenere debet, Et per la gloſſ. de Commendam non eſt prælatus, ſed 


Evidens utili- 
tas & urgens 
eceſſitas Ze- 


cleſiæ ſemeſtris. 


leave to Commendams. 
An the gloſte upon this it is ſaid, that the conſent of the Patron, & omnium 


otius Procurator; & qui Commendavit re vocare poteſt quando vult, 
Hote, that this makes Tirulum , & Commendam , membra dividentia, and was 
but an evaſion out of that good Law; except it be taken of the Semeltris. 


Gregorius 9 Anno 1227. Nullus poterit plures Eccleſias parochiales obtinere, uiſruna 
pendeat ex altera; vel unam intitulatam , alteram vero commendatam habuerit , Cap, 
Durand, 54, de Electione. Againe membra dividentia, : 

Gregorius X in Concilio Lugdunenſi generah Anno 1275. (marke how late 
ft continues ) Nemo deinceps parochialem Eccleſiam alicui, niſi in ætate legitima 
& Sacerdotio conſtituto Commendare præſumat; nec talem etiam niſi unam . 
& hoc evidente neceſſiate , vel utilitate ipſius Eccleſiæ ſuadente. Hujuſmodi 6 
Commendam, ut permittitur, rite factam declaramus ultra ſemeſtris temporis ipacium 
non durare ſtatuentes, quicquid ſecus de commendis Eeclefiarum parochialium actum 
fuerit eſſe irritum ipſo Jure. Cap. Nem. 15. de electione in ſexto. Note that this is 
the laſt, either generall Council, 02 Popes Decree oz Decretall, which gives 


} 


qui Idi poſſunt, muſt be had, and that he is not Pilatus but Procurator , Ad- 


| miniſtrator, 
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miniſtrator & habet titulum Canonicum, It doth not make fructus ſuos but ad + - 


providendum ſibi & Miniſtris , & quod ſupereſt in utilitatem Eccleſiæ con- 
vertend. ſed non obligat. Dum Papam cum ſeipſo obtigare non poſſit, & ides 
Papa poteſt in perpetuum commendare. J find not this part foz the Popes 
power. g 
Clement V. Extravag. Com. lib. 3. tit. de Pix endis & dignitatibus Cap. 2. 
Ex certa ſcientia ex nunc revocamus, caſſamus, &c. permiſſiones per nos factas, 
per quas Epiſcopatus, Eccleſias „& Monaſteria , lub Commerfilz vel Cuſtodiz , ſeu 
Curæ vel Guardiæ aut adminiſtrationis titulo, vel nomine duxunus perpetuo, ad vi- 
tam, ſeu ad certum temporis ſpactum committend. Proſpeximus enum demum in de- 
billtate ægritudinis conſtituti, & à negotiorum diſcuſſione ſemoti, 1 Quad Eccle- 
forum earundem cura negligitur. 2, Bona & jura diſſipantur. 3 Subjectis perſonis 
& populis ſpiritualiter, & temporaliter injuriatur. 4 Iiſque redundant. ad noxam 
quæ dicebantur cedere ad profectum. „ 85 5 
Conſtitutio Othoboni, Anno 1248. De Commendis Eccleſiarum. Sane inter 
adinventiones eorum, qui fraudes contra ſuas animas moliuntur , hanc maxime 
comperimus Divini & Human: Juris præſidia confundentem; quod cum una Ec- 
cleſia unius debeat eſſe ReQoris, ſicut & ratio dictat, & multiplicis Juris Statuta 
declarant : Quidamtamen rationis expertes, vel Juris Regulas contemnentes; dum 
ad plurium Ecclefiarum occupationem velamen aliud non habentes ; quoquo modo 
ditari feltinent , vacantes ſibi Eccleſias commendari procurant , amplectentes Juris 
verba, non ſenſum, quod aliquando permittit unam haberi Eccleſiam intitulatam, 
& alteram commendatam Et cum juxta ſanum intellectum propter neceſſitatem; 
vel utilitatem vacantis Ecclefiz , jus commendationis, non tam præceptoriè quam 
_ permiſſive fuerit introductum , &c. univerfas Ecclefiarum Commendas hactenus 
quibuſcunque factas ( nifi ex evidenti utilitate unius tantum Eccleſiæ commendatio 
facta fit ) penitus revocamus. es OM 

Johannes de Athona upon this Canon dicit , Quod commendare, idem eſt quod 
deponere z ſeu cuſtodiæ committere. Er dicunt omnes; quod non eſt Prælatus , fed 
Procurator. Haber tamen legitimam adminiſtrationem ad Colligend. & proviaend. 
Miniſtris ; ea yerd que ſupeiſunt ad utilitatem Eccleſiæ convertend. Et conſenſus pa- 
troni tequiritur ſecundum omnes; quod ſatis obſervant Prælatiʒ qui aliis, quàm preſen- 

tatis per patronos non faciunt Commendas. . „ | 

Et Conſtitutio Peecham Linwood de Præbendis limit. Commendam ad Conſtiutics 
nem Gregorianam Lugdunenſem, ſupra. Which was the moſt exact. 

Gregorius ſecund.s lib. 2. Epift, 13. ad Angelum Epiſcopum ſcribit, qui antea 
Fundorum erat Epiſcopus, quod cum ea Civitas ab holte eſſet vaſtata; Tarracenz 
eum conſtituit Sacerdotem , fic tamen ut Fundenſis Ecclefiz ſibi Jura poteſtatemve 
nullo modo ſubtraheret, causa 21. Quæſtio 4. cap. ule. & penult. Gregorius Luſitaniæ 
Eecleſiæ captivatæ ipſum J ohannem Cardinalem, in Sillat- ina Eccleſia, conſtituit Sa- 
cerdotem , quam paſtore vacante gubernarer, ita tamen ut fi Lufican* ab hoſtibus 
liberari contigerit, ad eam reverteret. Unde Gloſſa facit q æſtionem, fi inſtitutio poſſit 
eſſe ſub conditiones & diſputatur variè, fic tamen ut Papæ hoc concedi putat: Cauſa 7. 
Qnalt, 1. . | Ge 

Rebuftus de Commendis dicit ; quod Papa in Commendis opponens hanc Clauſu- 
lam, quod liceat de fructibus diſponere; facit ut tum impetrans lucretur fructus, nec te- 
netur rationem reddere quemadmodum, ſi haberet Titulum. Et quamvis Commenda 
non poteſt pe; mutari cum titulo, tamen in Francia obſervamus contrarium, quia repu- 
tamus Commendam verum titulum, & fic pei mutati poſſit. 5 

Et Commenda ad vitam alicujus facta, five ad Eecleſiæ five perſonæ utilitatem, non 
poteſt ſine cauſa revocari, ſicut nec collatio facta in titulum. i 3 

Et Rebuffus de praxi. Beneficiorum fol, 135. Per mortem Commenda: orii per- 
fetuo Beneficwm vacat non ut prius; & hæc elt praxis in Francia, Commenda 
perpetua permutari poteſt cum titulo, quod ſæge vidi in Francia , & confert:, lo- 
cat, & oma facit ſicut habens titulum; & Commenda perpetua non poteit re- 
vocari. 5 5 EN 

Ex Gomes in Regula de triennali poſſeſſore ( Dub. de titulo) perpetua Com 
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menda eſt ampliſfima diſpoſit io: Et eſt verus & legitimus titulus, cujus ſigna ſunt per- 

petuitas & fru tuum diſpoſitio; que duo concurrunt in perpetua Commenda. Et poteſt 

locare om ia bona Eccleſæ, & talis Commenda poteſt permutari, &c, Et eſt inſtar 

Collationis, & Reſei vatio Papæ vacat per Commendam perpetuam ſicut per Collatio- 

nem; ſecus per temporalem. 3 

Of the power So much of Commendams out of the Canon Law: pet bekoze A p2oceed to the 

of diſpenſing Argument of this particular caſe, J will ſay ſomething of the power of viſpen- 
in generall. ſing tn.generall, * 

For the King, And firſt J hold clear. That though this Statute ſayes that all Diſpenſattons, 

tc. ſhall be granted in manner and fozm fotlowtng » and not otherwiſe ; that pet 


, This no Judge the King is not thereby reſtrained, but his power remains full and perfect as be- 


had teuch'd * foze,andhe may ſtill grant them as King;fo2 all Aas of Juſtice and Gzace flow 
DE:OFe. from him, as 4 El. Dier 211. The Commiſſion of trial of Piracie upon the 
Statute of 28 H. 8. cp. 13. is good, though the Chancelloꝛ do not nominate the 
Commiſſioners as that Statute appoints , and pet it is a new Law, and Mich. 
5. and 6 Elz. Dier 225. The Queen made ®heriffes without the Judges, not⸗ 
withſtanding the Statute of 9 E. 2. And Mich. 13 and 14 Eliz. Dier 303. The 
Office cf Alnage granted by the Queen, without the Bil of the Treaſurer, it 
ts good with a Non obſtante againff the Stat. of 31. H. 6. cap. 5. fo2 theſe Sta- 
tutes and the like were made to put things in oꝛdinarp fozm ; and to eaſe the 
Soveraign of labour, but not to depꝛive him of power. 
The Pope. Next , it is certaine and clear, that whatſoever the Pope did in this Kings 
dome, even then when he was in the greateſt height and Trength,and when in: 
deed he was Dæmon meridianus, was ok no better foꝛce in right and juffice} then 
at the firſt when he was but ſtmple Biſhop of Rome; fo whatſcever he did, was 
coram non judice, and fo jus non habenti tutò non paretur. And this is clearly des 
clared by the Statute of 28 H. 8. cap. 16. ſect. prima & ſecunda. 

But where it hath been thereupon inferred , that whatſoever the Pope did de 
facto, oz uſed to do, the ſame ſhould be by this Act of 25 H. 8. allowed to the 
Atchbiſhop, and no reffrafnt tobe underſfood upon the Statute , to fu ch Acts 
as the Pope did lawfully ; fo2 ,that , they ſep , were to frafirate the whole Act, 
becauſe he did nothing lawfully, This muſt receive a moꝛe pertect examination: 
foz we muſt not leave it upon ſo wild and lawleſſe a power and fo vaſt a con- 
Aruction, Quo jure; quaye injuria? Neither were the Popes Acts of all ſo2ts 
equally allowed, o2 diſallowed ; as appeares clearely by this Ac it ſelſe, SeR. x 
which contains both his claim, and uſe it ſelfe , under theſe woꝛds; That he 
clatmed full power to diſpenſe with all humane Lawes of all Realms, in all 
cauſes which be called ſpirituall, And theſame Statute ſays there, Sect. 1. & 2, 

That it hath been ſo uſed and p2aniſed by many pears, by the ſufferance cf the 

King and hls P2ogenftozs. The truth whereof appears by the Statutes of 25 

E. 3. and 30 E 1. recited in it, and this Statute 25 H. 8. Sect, 5. Where tt gives 

ſtrength to the Act of the Archbiſhop, bindes upon this: That they ſhall be of 

the lame fo:ce-that they ſhould have been, if they had been obtained with all 

things requiſite of the See ol Rome, And Sect. 20. ſaving the Popes Diſpenſa- 

tions then infozce , gives them no other koꝛce than they had befoze this Ag ; 

which thoautd make the whole Law eluſozte, if nothing were lawfailaccozving 

to the ſuppoſition and intention of that Law, 5 

So this Antinomie is to be reconciled fœdere diſt inctionis thus: there is veri- 

tas vera, pura & realis, which is the primitive and very truth which aiſwers 

TW Nerz the meer Right: And there ts veritas veriſumlis, putatwa, practica, ſuppotitis; 
oſtice. und ex conceſſis: As lo; example, If a ſuppoſitious Child be once acknow⸗ 
ledged foꝛ the true Chil» by him whom it concerns, the conſequences which 

follow of it are as certain ex hypotheſi, ex conceſſis, as if he were the true Child 

indeed. And therefoze petitio principii, (ik it be g.tten ) is Elenchorum tortith- 

mus, Bo was it in this caſe when by the ſufferance and ignoꝛance of times, the 

Pope had gatned the opinton & reputation of ſupꝛeam head of the Charch, And 

as Hanke 11 H. 4. 37. ſapes, Papa omnia poteſt, & Hill there 77 acknowledgeth him 
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Hout & grand Soveraign from whom all Eccleſtaſtical perſons have their pow⸗ 
er, and Thirming there calls him Apoſtle. Jt followes by conſequence upon a falſe 
ground, that his Eccleſtaſticall Acts muſt be allowed lawful, As upon the clear: 
ing of the Kings Supzemacy, when the clouds of ignozante were diſperted , 


the conſequence of his authozity was as clearly declared 25 H. 8; cap; 21, ſect.2. | 
And yet Awapes the Crown kept a poſſeſſton of his naturall power of diſpenſa⸗ The King, 
tions in ſpiritualibus 11 H. 4. 60. to retafn Benefice with Biſhop2ick , and 11 H. 
12. double Benefices; and ſo it came to this, that Communis Error facit quaſi 
us 3 ſcilicet when it aroſe krom the erroꝛ and ſafferance of State, and of Courts 
ok Julkict both, fo2 res judicata pro veritate habetur, though it be not fo fnveev, 
And therefoze but in one caſe let me ſhew you the Ac of the King and of the 
Court of Juſtice, concurring to allow an Ac concerning the ſpirftualtp done 
by the Pope, which is the 41 E. 3. 5- where the Kftig bꝛought a Quare Impedit 
againft the Biſhop of Sarum fo2 a pꝛebend in the Church of Sarum and laid foz 
his title, that the ſaid Biſhop being Pꝛebendarie thereof befo2e he was Biſhop, 
the Bilhop2ick avoidey , and ſo the Tempozalities being in the Kings hands; 
the Defendant being Pꝛebendarie, was made Biſhop, and ſo the Pꝛebend avot- 
ded, and belonged to the Ring to pzeſent, The Defentant pleaded in Barr, that 
the Pope having reſerved this Biſhop2tck to his Collation, gave it to the De- 
fendant ; wherenpon the King reciting the Popes gift delivered him his Tem⸗ 
pozalities, after which he was conſecrated, which Conſecration made the avot- 
dance of his Pꝛebend; At which time the Tempozalities were out of the Kings 
hand, and in his hands; whereupon it was adjudged that the gift of this Pꝛe⸗ 
bend did belong to the Biſhop, and not to the King, | 
Whereof note, That though the King might have given this Bichopꝛick by 
kozce of the Stat. 25 E. 3. by reaſon of the Popes ſaid uſurpation upon the 
Dean and Chapters Election, and alſo in default of the Elegion, as by cone 
dition bzoken ; whereupou they held the right of Election by the gift 
of the Crown, as the ſame Stat, 25 E. 3, alſo ſayes; yet that being not done, 
which was the tempoꝛall part; you ſee that he was both by the allowance of the 
King, and judgement of the Court holden a Biſhop elec , de facto, by the 
1 — — 4 2ity only, 02 elſe the liver of the Tempozalities to him had been 
Pet even in thoſe times the King was not excluded, but ffill was ackno w. 
levged to have power of viſp:nſation and other Eccleſiaſticall Acts; And there⸗ The King, 
foze at the firſt did give Biſhopꝛicks and Abbeys, aud after granted the Eledts 
on to the Deanes and Chapters and Covents ,6 E. 3. 11. and 11 H. 4. 68. and 
might grant diſpenſation to a Biſhop Elect; to retaine a Wenefice. 11 H,4.60, 
and to take two Beneſices, and to a baſtard to be a Pꝛieſt, 11 H. 7.12. So 
now we muſt agree that the Archbiſhop cannot doe all things that the Pope did 
de facto, foz he made a P2oviſion upon all Churchmens Benefices de facto 
without their conſent, as appears by the Statute of 25 E. 3. but thole the Lawes 
and Courts did fill pꝛonounce to be unjuſt and infurious. But the ſtatute 
is to be underſtood of thoſe things that the Pope was by theerroneous opinion 
ok that time ſuppoſed to doe lawfully, ſcil. in meer Sptritualls. And in deed a / 
man map well tay Non conceſſit of that which a man hath no power to grant, 
al well as if he made no grant. Now then the Archbiſhop is refrained to thoſe Foure Caſes 
Aas onely that the Pope did quali de Jure, that is in ſpiritualibus onelp, wherein the 
But now J p2oceed and affirme; that the Archbiſhop is reſtrained by the ſta⸗ Archbiſhop is 
tute it lelte in koure maine heads and Caſes, which were accounted ſpiritual, Fab 1 
and put in diſpenſation every day by the Pope. 5 "ova 
And the firſt. is in ſect. 3. & 12. That nothing be repugnant to the Law of 1. 
Almtahty God , neither fo2 King , noꝛ ſubject, So no advantage foz pzohibitey 
marriages as Tanfield y,ozvchiefe Baron thought. 5 | 3 
1 * 5 that nothing be againſt the Stat. of 2x H. 8. againſt pluralittes of 2. 
enen ces. | 1 | 
Phat nothing be done againſt the Kings Pꝛerogattbe o) Kates and 3. 
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. -- exerciſed by his ſuffictent Deputie, it mends not the caſe ; but it mull radical 


ts anp other. 
doth appꝛomiate, is to make the Patron and his ſucteſſoꝛs perpetuall perſons, 


Statutes of the Realm in general, which is not in the Statute totidem verbis 
as the two other caſes were, but is inkerres plainly upon the diſpoſition ot thoſe 
times, and upon this Law it ſelfe. Fo2 this Stat, ſect 21, baniſheth all Lt- 
cenſes, cc. made at Rome contrarp to the P2oviſions of the Lawes and Sta- 
tates of the Realm, having in the ſect. 20. next befo2e eſtabliſhed Licenſes and 
Diſpenſations from Rome then in being generally ; which ſhewes and makes 
the plain diſtinaion : That the Ring never befo2e, no2 ever afte2 this Statute , 
meant to allow Diſpenſations againſt the Common-Lawes, howſoever the 
Pope had ptactiſed ſuch ſometimes, F 02 the Dilpoſittons of thoſe times, A ob⸗ 
ſerve the Stat. 25 H. 8 cap. 1 4. ſect. 1. which inveigys againff the pꝛoceedings 
in caſe of Þereſte, by the Popes Canons, which are repugnant and contrary to 
the Pꝛerogative Royall > and Lawes and Dtatutes of this Realm, And the 
Statute 25 H. 8. cap. 19. ſect, 3. Which baniſheth al Canons P2ovinctall in 
Fourthly , he is reſtrained ſect. 3. in thꝛee places to caſes, and matters that 
ſhall be convenient and neceſlarie upon examination of the tauſes and qualities 
of the perſons ; and ſect. 12. ſpeaking of a remedy, where the Archbiſhop chan 
refuſe to grant Diſpenſattons, By the authozitte of that Ac, it ts limited to 
tuch perſons as ought of a good, juſt, and reaſonable cauſe to habe the fame; 
wherein yon wall ſee that J mean not any thing ſhall be re- examined that is 
committed to their examinations by this Law; as J hail hereafter hew when 


2 ſhan have occaffon to ſpeake of that purpoſe. Do J hold that an Archbiſhop | 


cannot licenſe a marriage within the degrees pꝛohibited, as being againft the 
Law of God, And pet the Pope did it, and doth it. at this day ell where. J hold 
likewite, that he cannot diſpenſe in ſome caſes mixt againſt the law of God, and 
the Lawes of the Realm allo; as to diſpenſe with an Alten that neither ſpeaks 
no2 underſtands Engliſh , to have a Benefice here, which yet was p2aciſed by 
the Pope, as appears by the Statute of Carlile 30 E. 1. recited in the Statute 
ofÞ2oviſo2s 25 E. 3. which declaimes againit the Pope fo2 giving ſpiritual 
pꝛomotions to his Cardinals, Jtaltans, o2 the like; which never did dwell, noz 
might dwell here: whereas it is of the effence of a Paſtoꝛ to be didacticus, to 
teach the people in their own language, 1 Tim. 3. 2. Cor. I, 14. and ought alſo 
to be Hoſpitalis, and ſo the ſaid Statute of Carlile ſaith. That the P2elacie and 
Churchmen of England were founded, to infozm the people in the Law of God, 
and to keep Yoſpitalitie, and do Alms and other wozks of Charity in the pla⸗ 
ces where the Churches were founded, HH 

I hold likewiſe , that the Archbiſgop could not by the meaning of this Law, 
appꝛopziate a Benefice with Cure to a Nunnerie , between 25 H. 8. and the 
diſtolution of Ponaſteries, though the Pope made many de facto; foy a woman 
cannot be a Paſtoꝛ by the Law of God, x Cor. 14. 34- 1 Tim. 2. 11, f 2. And 
Dier in Grimdons caſe ſapes well, that it was a thing abominable, J ſay moze, 
that it was againſt the Law ol the Realm; koꝛ Beneficium non datur niſi pro- 
pter officium, and it is no reply that the Cure may be ſerved by à C urat foꝛ them; 
Fo? the queſtion is not, how thep can make a Curate, but how themſelves are 
capable ; and therefoze in 5 E. 3. 4. Brook Patents 108, 9 E. 4. 6. & 4&5, 
Ph. & Mar. Dier, 150. Jfan Office ot learning be given toa man utterly in- 
ſufficient, it is utterly void; and though it be to him and his aſſigns, oꝛ to be 


veſt in the firſt Gꝛantee, betoꝛe it can go in title of P2ocuration, 02 Deputation 


Now it is well ſaid in Grimdons Caſe , that pꝛoper and operative woꝛd that 


which ſheuld here be the Pꝛioꝛeſſe, and her ſucceſtours, which falls as Jhave 
ſaid; toꝛ jura naturæ ſunt immutabilia. But ſuch and all other A ppꝛopꝛiations how- 
faever defective were given to the King by the true meaning of the Lawes of 
Ponalteries, which meant to give all, aſwell in reputation, as in truth; pet 3 
agree mitß the bock 12. and 13. Lliz. Dier 292, B. That if a meer Layman, pea, 
1 1 
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02 a man ntterly illiterate be Pꝛeſented, inſtttuted and inducted, that this is 
not a meer Nullitie ; but he is a Parſon de facto; fozhe hath all the Ceremo⸗ 
ntes to make him a Parſon,and his inſufficiencte muſt receive erammatten; but 
the incapacitie ofa woman appears in it ſelf, And though the Lap and Mifce- 
rate man be a Par ſon de facto; pet no Diſpenſation can make him a lawfal 
Parton not ſubjec to depꝛtvation, becauſe it is malum in ſe : even as a man may 
get Land by difſeifin de facto, but no licenſe can make it lawłull. 5 


* 


But all theſe enoꝛmities in the time of the Popes tranſcendent and untuettki⸗ 
oned power ſtood firm; foꝛ what oꝛdinary v2 Eccleſiaſticall Judge durſt quefti- 
on his Act who could not erre e and ff anp durſt, the Pope had power to-bif- 
authoziſe his pzoceedings thzee wayes , that is indeed by an; Anticipando, by 
taking the canſe to his own cogniſance by pꝛebention. Concurrendo by jopning 
ſomo other with him that might over-rule him. And avocando, by taking the 
cauſe out ofhis hands, and ſo to make himſelf both partie and Judge. 

Paving thus cleared my way, and made ſome generall obſervations upon 
the Statute, and alſo diſtinguiſhed the kinds of Commenda; J will now ex⸗ 
amine this Commendam we have now in hand, not by the lawes of Italy, oz 
France , but by the Lawes of England, whether Common, 02 Canon- Lab, by 
which it muſt be judged, 

And firſt becauſe the Lawes of the Realm doe admit nothing againtt the Ls 
Law of God, J quit this Commenda, that J do not condemne it foz any contra Ih canmen- 
riety to the Law of God; foz though ft be de Jure Divino, That Chaiſtfan il the Law 
people be p2ovtded of Cy2iſttan Offices and duties, as of Teaching, Ad⸗ ot God. 
miniſtration of the Sacraments and the like, and of Paſtoꝛs toꝛ that purpoſe ; A perſon, or a 
and therefoze to debarr them wholly of it, were expzeſſely againſt the Law of People here- 
God: Yet the diſtinaton of Pariſhes and the fozm of furniſhing of every Pariſh _ ny by 
Church with his pꝛoper Curate, Rectoz 02 Paſtoz, by the way of p2eſentation, be ns 
inCitution, ac. As is uſed diverſly in divers Churches, and the State oz Title nicated or in- 
which be hath, oꝛ is to have in his Church and Beneflice, is not a poſittbe Law diced. : 
of God in point of circumſtance, And we know well that the Pzimitfbe Church 
in her greateſt puritie > were but voluntary Congregations of beleevers , ſubs 
mitting themleltes to the Apoſtles, and after to other Paſto2s, to whon they 
did miniſter of their TLemporals, as God did move them. Do as Eccleſiaſtieus 
cap. 17. 17. ſafes, Go appointed a Ruler over every people, when he didided 
Nations ofthe whole Earth. And therefoze if a people will refaſe all govern⸗ 
ment, it were agai:: the Law of God; and pet if a popular State will re- 
teive a Ponarchy it ſtands well with the Law of God, 1 

But now to came tothe main; A hold this Commendam to be voty tn Law, This commex- = 
becauſe it is contrary oz rather Contrartant , Repagnant , DiſConant and fave 3 for 
Derogatoꝛy to the Lawes of the Realm, and the Analogie of them, foz ſeven — 
faults, oz Reaſons, | 

The firſt is this, that power is given by this Commenda to the Biſhop 1 Fault. 
Delendant, propria Authoritate, to take Benefices with Care oz without, 
and to enter and take poſſeſſion of them, an to convert the p2ofits of them to 
his own uſe without Inſtitution, Collation , Inductton, 03 other ſolemnity 
of Law whatſoever : no reſtraint 62 p2ovifion being made, that the Beneft- 
ces that he ſhall ſo take, ſhall be void, when he ſhall take, enter, and poſſeſs 
them, as it ought to be. | —_ 

Secondiy, it is not pzovived in the Commendam, that the allowanceand con- , Faule. 
| _ of the Patron be had and gotten, befoze he execute the Commendam, ag it 

onght to be, ; | 1 

Thirdlp , the Commenda tempozary , moze then foz fix moneths, and lefſe ; Ten. 
 thenfo2 life, cannot ſtand with the Rules of the Common Law of the Realm, 

Fourthly , he that hath a Benefice in his gift by lapſe, is lefle able to make 4 
ſucha Commendam of it then he that hath the Advouſon in his pꝛoper interefft, 

Fiktly „J adde a Cozollarie oꝛ Appendix, riſing out of all theſe exteptians,; Paule. 
which J map call Argumentum ab Autheritate negadiva; that. there was — * | 

; -ommendam 
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Commendam of this toꝛm 02 nature, heard of in any book of Law; oz Recozd, 


befo2e the Statute of 25 H. 8. oz ever any ſuchhath received any allowance 
by any judgement , 02 judiciall opinion; but hath rather, when they have come 
in queſtion, been diſallowed and condemned, © | 

. Hixthly } this Commendam ts void by the Statute of 21 H. 8. Pluralities, 
TO" it contains not it ſelf within the number of Benefices allowed by that 
It ther? were no Statute noꝛ Law at all againſt Pluralities yet this Com- 
mendam giving power to take Benefices cf any ſoꝛt oz number lo the value 
erceed not 200 Parks, is not warranted by the Statute of 25 H. 8. as being 


neither neceCary noz convenient; but clean contrary; and yet J will leave them 


the latitude of their diſcretion allowed them by the Statute, 

To the firſt, a Patron cannot pꝛeſent to a Church full; neither can a Com- 
mendam be made to a Church certain that is then full; fo2 th:re is no difference 
het wirt a Commendam, and a Pꝛeſentment, bnt that the one Pꝛeſents the Par⸗ 
ſon to the Church, the other commits the Church to the Parſon, both being ins 


compatible when the Church hath his pzoper Reco? , 02 husband alteady ; and 
therefoze cannot be married, oꝛ beſpoken to another, And the Canons when 


they ſpeak of Commendams, rely upon Eceleſias yacautes, and neceſſitas & utilitas 


___ .. Ecckeſiz vacantis, as before. ; 
 __ » Huppoſe the Commendam had ſatd that he might take and enter Eccleſias 


vacantes, vel non vacantes: this is in rffex the ſame, Fo? it is generally , 
Beneficia cujuſcunque nominis, qualitatis, &c. So that if he enter a full Church, 
one cannot ſap that he hath exceeded his licenſe, but the licenſe it ſelfe hath ex- 
ceeded. | 

And note alſo ; that the Commendams were not in ancient times made in 
terms generall, as this is, to any Churches uncertain, but to ſome certain 
Thurch then void; as appears both by the Texts of the Canons, and the pꝛac⸗ 
tile of the two famuos Pzecevents befoze remembzed, Fundenſis, and Liſſitana. 

This abſurditte can receive but twoanſwers, i . 

Ftirſt, that the Commendam is to receive civilem intelle&um, of Churches 
void only, though it be general. 

The other, that this Church of Clifton was void, when it was taken; and lo 
no intruſion, 3 

To the firft A reply, That the papacy was a meer and plenary tyranny , 
eſpecialip towards Churchmen , and in Church cauſes, Now a full tyzannp 
hath two parts, the one ſine jure uſurpare ; the other, inordinate imperare. | 
And lo the Statute of 28 H. 8. cap. 10. pꝛoves; ko; the Statute calls it an 


_ uſurped tyzanny, and the exerciſe of it a Robbery, and ſpoyling of the M ing, and 


his people. And this Statute 25 HH. 8. ſect. 14. calls it ruine and ſpoyl of the 
Realm; ſo pou ſee both parts have ty2anny in it. | 


NoW it ts plain, that he had no moꝛe right upon the Advowſons of Church⸗ 


men, then of lap-men ; and therefo2e they had the ſame remedy againtt his pꝛo⸗ 


viſions by Quare Impedit, in the Rings Court that Lay men had, if they durſt 
have ufed it; as appea res by the 11 H. 4.76. and the Statute of 25 E. 3. of pꝛo⸗ 
viſo2s ; but becauſe they were in his danger in meer ſpiritualls , ſabjec to de⸗ 
p:tvation , depoſition , and the like; and to receive p2omottons by him, he 
w2ought his will upon them, oblique in temporalibus, which was the cauſe that 


Pope uſurped upon them as to a Foztification againſt invaſton. 
And that the Pope did uſe to pꝛovide two Benefices full ; ſee two expꝛelle 


Statutes 7 H. 4. cap. 8, & 3 H. 5. cap. 4. Raſtall, Pzoviſions 20. & 22. And that 


a civil underſtanding will not help; ſee Grimdons caſe judged in the point, That 


tt an appꝛopꝛtation be made of a Church then full, it ts utterly voto ; except it 


be made by expꝛeſſe wozos, de futuro quando yacaverit , which ts the clauſe 


wanting here. 


oO 


D Paſchæ, 9 Eliz. Dier 259. 9 Edw. 4. 6. 3 H. 7. 16. theoffice of Ste 


ward 
of 


the ſafo Statute 25 Edw. 3. gave their P2eſentations to the King, when the 
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of Courts being full cannot be granted to any other, but by the Bing. And that 
not by pꝛeſent woꝛds, but by woꝛ ds de futuro quandg vacaverit. | 


Now to the ſecond anſwer , that this Church of Cliſton was voto, both when 


the Commendam was granted and executed; J reply that this anſwer had 
been good ff the Commendam had been of that Church certain, as the Kings 
P2eſentatfon is in the caſe, But the Commendam ts of any Churches genera]: 
ly, ſo it gives power to execute upon any void, oꝛ not void, which is againft 
the nature of a Commendam ; fo the fault J find, is not in the executton'of the 
© Commendam, but the conſtitution of it; which being not warranted by the 
lawes of a Commendam, makes it no Commendam at all , and then ft can bear 
no execution at al, foꝛ Jura naturæ ſunt immurabilia , which extends to particu⸗ 
lar natures and foꝛms of every thing, quæ dant eſſe; foꝛ ft pou change the el⸗ 
ſentiall fozm , it map be ſome other thing , but it is not now the ſame that it 
was. Omnis forma per quam quæmque res in propria ſpeeie conſt ituitur, perfectio 
quædam elt - Perfectum eſt cui nihil deeſt ſecundum ſuæ perfectionis vel naturæ mo- 
dum. 5 


Now to ſhe w that a cod execution will not p2ofit where the conftitutfon is 


vefectire; See Mildmayes caſe 24 Eliz. in Coke lib, 1 175. Sharrington refervey 


a power to himſelf to limit ules to any body; This limitation in generall being 
utterly vofd, he could not limit any uſe to his Daughter. 0 33 Eliz. Coke lib. 1. 
I 54, The Lov Paget in tonſi deration of payment of debts, covenanted to ſtand 
_ ſeized to the aſe of Charles Paget fo2 pears, though he made him Execntoz after, 
pet the limitation is void. ä F | = 
Vernons Cafe, Coke lib. 4 2-Jf A. make a Feofment to the uſe of a firanger 
fox life, the remainder to his wife fo2 her jopnture ;though the ſtranger dye be- 
foze the Husband pet this win not be made a joynture, a 

o Trin. 12 Jac, Rot. 3 264. in the Common-Pleas , Oates and Friths Caſe; 
A man ſeized of Land in Fee; He and his Son and Meir joyned in a Leaſe to 


begin after his death, yeelding a Rent to his ſaid Son; He died; his Don_pzoved 


his Hetr, and yet the reſervation was adjudged void. 5 
Now to the ſecond part of the Commendam. That there is no pꝛoviſton that 
the Patrons conſent be had; which is ſo neceſſarie, as that the Gloſſe upon the 
Council of Lyons, and upon Ochebonds P2ovinctall is ſecundum omnes Patroni 
( conſenſus, & omnium qui lædi poſſunt, requiritur, As if the Patronage be divi- 
Ded as A. to name to B. and B. to P2eſent over as the books are 1 H. 5. 1. 14. 
H. 4. 11. and other Common books, And again, Quod ſatis obſervant Pꝛiælati, qui 
niſi præſentati per patronos, non faciunt Commendas. And 11 H. 4. 76. Hanke, any 
Hor. The Pope may grant that a man may have divers Biſhopꝛicks with con- 
ſent of the Patron. So tt ſeems that in caſe ot Commendam, the Parſon was 
firſt Pꝛetented by the Patron to theBiſhop , which was indeed the naturall 
courſe, the Patron being the firft actoz, and the Commendam woꝛking but the 
effect of an AdmiCſion , Inſtitution, and Induction. Now this inſtrument of 
Commendam doth exp2eſſelp exclude the Patron fn theſe woꝛds, Authoritate ſul 
propria capere , & apprehendere abſque inſt itutione, collatione, Inductione, vel alia 
quacunque juris ſolennitate, &c. which (alia) muſt refer to the P2eſentattonto 
exclude that, becanſe the ſpirituall ſolemnities were named, and excluded befo:e 

ſpeciab : Solenne eſt quod ſolet fieri, Aug. ns | 
Now if the Commenda had been, that he might take the Wenefices without 
the Patrons conſent, it had been votd; this is the ſame in effec incloſer woꝛds: 
Pet know the degrees of the Popes pzactife in Commendams by Rebuffus de 


praxi, &c. 


The Pope pꝛobided upon the Churches of the Elergy abſolutely upon the 


The ſecond 
reaſon upon 
the firſt great 
Point. 


Churches of the Lay-patrons ; his pzoviſion was not good » but either with an 


expꝛeſſe clauſe, Dummodo conſenſus Patronorum, Laicorum, adhibeatur; oz with an 
expꝛelle, Non obſtante; the Patrons conſent were not had, | 

So by their owne rules, the inſtrument of Commendam it ſelf muſt pꝛovide 
fo; the conſent, 02 the diſcharge of it, koꝛ the Pope ſaw that the Patron was wy 
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The third rea- 
pon the 


firſt great 


point. 


be one. Do this fo zm is wozſe then his, 
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But if a Commendam were made to the Patron himſclfe , it were god in this 
fo2m, as an Appꝛopꝛiattion which is alwayes to the Patron, 

Now that the Patrons right was never ſubjec to the Church-men noz Dfft- 
ters Eccleftaſticall; and that it is the moꝛe woꝛthie and firſt A and p irt of the 
pꝛomotion to the Beneſice, is apparent in all diſpoſitions and tranſpoſt tions of 
Benefices, as in the o2dinary Pꝛeſentation in the Appꝛopꝛiation, in the union 
of Churct es, 50 Edw. 3. 27. 14. Hen. 6. 15. In deriving of a Uicaroge, 17 Edw. 
3. 51. 15 Edw. 2 Fitz, Quare Impedit, 165. In ftranflating of a Parochtall 
Church to a Collegiate, 50 Edw. 3-26. in permutation, and change of Benefices, 


45 Edw. 3. F. Exchange 10. Foꝛ the Patrons muſt p2eſent crofſe de novo, and 


did ſo there. But it is true, that it hal depend upon the execution and enjoping 


ef the Exchange, as that caſe is in both points, and the Reſignation and pꝛoteſta⸗ 


tion of both the Incumbents , Regiſter 306 B. is. In which caſe, if the reaſon 


ol his change fail; either Jncumbent Call return to his old Benefice ;  priltino 


ſatu, upon his fozmer Pꝛeſentation. 5 
The Patronage is both granted and pleaded by the name ol libera diſpoſitio 
Eccleſiæ; 14 Edw. 4. 2. & 7 Edw. 3. 4. by the name of the Church it ſelf, And the 


' Quare Impedit is, quod permittat præſentare ad Eccleſiam, &c. quæ vacat & ad ſuam 
ſpectat donationem. And truly, the Aas of the D2dtnary,are in execution of it; 


as the admittance of a Copy-holder upon ſurrender, 


The Patrens Pꝛeſentment takes place againſt the Dzdinary , after lapſe 
incurred, 13 Edw. 4. 3. 43. Ed. 3. 11. 11 Hen. 4. 80. and againf the Kings lapſe 


likewiſe, : 5 
Trin. 7. Eliz. Dier 241. Caſe Watſon, Quare Impedit, againſt the Archbiſhop 
and his Incumbent upon default; the Plafntife made Title, and had a W2it to 


the Sheriffe, where it was found, that the Church remained void two peares, ſo 


the Lapſe devolved to the Crown, and now is full of the Collation of the Arch: 
biſhop, and the Plaintife hav juygement of damages but fo2 halfe a year, be- 
cauſe he ſhould remove the Clerk and a Mit to the Biſhop ; note ,fo2 it is not 
fully within the rule, nullum tempus occurrit Regi; fo the Patrons Title contf- 
nues till the Lapſe executed; So the Kings time is not veſted in him pe remp⸗ 


torp, as in other Titles. | 


No Act of the D2dinary can diſappꝛopꝛiate the Church, but if the Parſon ap- 
pPꝛopziate (which is Patron) pꝛeſent, it did diſapp2op2iate, 38 H. 6. 20. 11 H.6, 


18. Fitz, Na. br. 3 5. And J am ct opinion, that if he pꝛeſent and his Clerk be re⸗ 
faſed foꝛ juſt cauſe and notice given, that lapſe ſhall incurte; fo? the app ꝛopꝛia⸗ 
tion gives him a choice to hold, oꝛ not. As appeares by the foꝛm of an Appꝛopꝛia⸗ 
tion in Grimdons Caſe, which by his pꝛeſentment he hath renounced, Now 


fnce the Patrons right and p irt to the filling of the Church, and making an 


Incumbent, is prior tempore, & potior jure, ſince both in time and digntty it is 
kirſt, wa the Oꝛdinartes Act be good to perfect and finiſh the Ac, which the 
Patron ought to begin to him; to gtre the Incumbent leave, to leave the doo2e, 


- and come in by the win dow? 


Now what anſwer hath been made to this 2 None, but that the Ring who 


pꝛoved Patron, did conſent befoze the Comme idatoꝛp entre3, which is not ad 


idem (as we have ſaid bcfoze) when we ſpake ofthe Conſtitution, ty anſwer me 
with the Execution. And the Popes pzacice was fa this cxaq, as pou ſee in 


Rebuffus befo2e, though he took up n him moꝛe tn the Patronage „than beloaged 


to him, 

©upp-ſe that the Archbiſhop ſhould commend to a certain Church voi, lice: 
patronus non conſenſerit, and ſo in the general this is, the inſtrument of Commen- 
dam were void, though the Patron would after conſent, 

The third fault of the Commendam is, that it is tempoꝛarp, which brings 
with it ſo many incongruities, inconventences and abſaroities in law as can⸗ 
not be bozn; fo2 the Church is neither altogether vold, as it remaines in the 
caſe of a Commendam Semeſtris, which is but a ſequ«ftration of frufts and 
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it ſhould be, as it appeares by the pleading, plena & conſulta, that is, plena de 
poſſeſſore, & con ſulta de Rectore : Now plenum eſt, cui nihil addi poteſt ſecun- 
dim modum ſuæ capacitatis; Now that clarly is not ſo in this caſe; fo2 he hath 
not the Benefice entirely, neither in Paſto2all cure; koꝛ there is no moꝛe but a 
P2oviſion put upon him (not to ſerre the cure himſelfe , as the Law kpeakes 
to the true Parſon , Accipe curam tuam ) but that the Church be not defrauded. 
Peither hath he the Benefice wholly in him, as a Reco, ſo as he may be ſajy 
to be ſeized in Fee, 02 be laid a Succefſo2 024 Þ2eveceſſo2 to the Parſons 
that were befo2e , o2 that ſhall follow. Anda Benefice is fo inttre and indi⸗ 
viſtble,that it cannot be pꝛelented 02 commended by parts as the Cure, withont 
the frutfts, noꝛ the fruits without the Cure, noꝛ the Glebe to one, and the Tithes 
to another, oꝛ the like: And by the ſame reaſon the fate and perpetuity of the 
Incumbent cannot be divided oz diminiſhed, as that he may take and hold 
tt koꝛ thee oꝛ four pears, oꝛ as this is, ſo long as h ſhall remain Biſh3p, Again, 
this were to kcep a freehold in a perp tuall Abeyante, which the Law doth 
permit out of r.eceflity , as upon death of Biſhop oꝛ Parſon, oz the like, bat 
never allowes it tothe Ac ofthe party; and therefo2e if a man make a Leaſe 
fo2 pears, the Rem. to the right hefresof 1. S. I. S. being alive, the Rem, is 
utterly void. This Commendato2y cannot have a Juris utrum, which is utrum 
fit lidera Eleemoſyna pertinens Eccleſiæ ſræ; foz the Church is not his, he can- 
not take to him and his Succeſſo2s ; he cannot ſue, oꝛ be ſued in a Mit of An⸗ 
nuity, 02 the like, It ought to be vinculum conjugale ; between the Rectoz and 
the Rectozy, Now thts is, as if a man ſhould take a wife, with p2oviſion to keep 
ber, till he can get artcher : ſee the Gloſſe upon the P2eſident befoze cited, of 
Eccleſia Sillatina , Which holds, that the Pope may make an Jnftitution to a 
Wenefice foꝛ a time onely, Out of which obſerve the fallibility of foz rein Au⸗ 
thours , and foꝛein pꝛadice; fo2 by the Lawes of England, the Ads of P2eſen-« 
tation, Inſtitution, and Induction, are all authozities given by Law , and 
muſt be executed accoꝛding to the fozm pꝛeſcribed by Law, and cannot be modf- 
fied: fo2 Actus legitimi non recipiunt modum; fo2 the Law gtves the Church, 
not the Patron and Ozdinarp, who are but ceremontous Piniſters, and are 
appointed theit manner and koꝛm, which they may neither exceed noz ab2tdge, 
So a man may aſſigne Rent fo2 Dower , out of the land Dowable, without 
Deed; But ft muſt be koꝛ no leſſe eſtate then fo2 lite, 7 H. 6. 39. 33 H. 6. 2. 
pet there is intereſt and anthozity jopned, Nay , a Joynture, which is but an 
imitation of Dower , o2 a Baſtard Dower > cannot be made fo2 the life of an. 
other, Coke lib. 4. 3. Moile 39 H. 6. 40. holds a P2otegton to be void, if it be 
fo2 leſſe than a whole peare, M. 6. E. 6. Dier. 76. in caſe of Quarentine, the 
wife muſt not depart from the houſe upon her Yasbands death, and return 
when the will fo2 the reft ol her dayes. Af the King grant the Mffice of Cuſtos 
Rotulorum, oꝛ Chfefe Juſtice to two, it ts void, 18 E. 4. 7. J cannot grant the 
. Offices of my gift as Chiele Juſtice, foꝛ leſſe time than fo: life, if the King 
grant the cuſtody of the land of a L unatique, abſque compoto, it is void, 28 H. 8. 
Der 25. | | 2 
But a Commenda perpetua map be admitted; fo2 it amounts to a Collatton 
'02 pꝛoviſion, and hath full woꝛds that he map take and receive a Bertefice , 
vold, of the gift o; p:eſentation of the Patron, and enter tato ft without 
Inſtttution, gc. and take the p2ofits as Recto2 fn Conmendam fo; tearnt of his 
life. $i 
Nov it is true, that it is in a ſoꝛt repugnant that a man chou .d have a perpe- 
tutty irrecoverable in a thing that he takes only to keep; fo2 ſo was the ozigi⸗ 
nall of a Commendam. But here where the wozos are ample, to make à full 
Incumbent, the wo d Commendam ſhuffled in, map be counted void; as in 
Grindons Caſe it is reſolved, the p:rfecteſt woꝛd to make an Appꝛopꝛtation; 
ts to make him Parſon ; ſo pet a Peripyzaſis equipollent > like unto this, win 
ſerve, | | » | | 


Cures till the Patron pzeſent ; neither fs the Church abſolutely fall ; os then 
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Now what hath been the main anſwer unto this; That the nature of a Com- 
mendam is to be determinable, and not perp:tuall ? 
To which J make a double reply. 


Pirſt, That the Commenda map be perpetua, and that is the beſt and per⸗ 
kedeſt kinde, as appears befoze by Canons and Docto2s, But ſuppoſe that were 


fo, J ſay the Popes chaire is no Court ok Parliament to make Lawes fo2 In⸗ 


herftances o2 Free- holds in England; neither is it in ahy mans power to create 


new natures in Law, accoꝛding to new inventions, except they may ſtand with 


Nullum tempus 


c. binds not 
becauſe the 
King is in his 
actuall pre- 
ſentment a- 
gainſt the 
Patron. 


Jus commune, which is natura univeiſa. To, this parpoſe. Therefo2e in the like 
Cale, in matter of manners, Tully gives good e dvite, Contra naturam univer- 
ſam nihil contendamus , eà tamen conſeivata propriam ſequamur: was it not ſo in 


our Caſe ot Perpetuities ? every man made new Lawes fo? his p2cp.rpatrf- 
monp and they ſtood long in vulgar opinion, not without the alliſtance of learned 


men; but now exploſa eſt ſententia, being contrary to the Lawes, foꝛ politiæ legi- 
bus, non leges politiis adaptandæ. : | 
The fourth fault of this Commendam ts, that it fs grounded upon a Lapſe , 
(wberein is to be conſidered the nature ofa Lapſe, ) which is not an intereſt 
naturally, as is the Patronage, but a meer truſt in Law. 


If the ſixth moneth be incurred, yet the Patrons Clerk wall be received, tf 


he be pꝛeſented befo2e the Church be filed by the Lapſez1 3 E. 4-3 Brook Plenarty, 
15. 43 E. 3. 11. 11 H. 4. 80, Obſerve 7 Eliz. Dier 241, fo2 it ſeemes by that caſe 


that the Patron Could p2eſent againſt the Kings L aple, foꝛ he hath damage but 


fo2 halte a peare. 5 

A Lapſe cannot be granted over as a Gꝛant of the next Lapſe,of uch a Church 
neither befo2e it fall noꝛ after, t the Lapſe incur, and then the D2dtnary die. the 
Ning ſhall pzeſent, and not the Exetutoꝛs of the Oꝛdinarp: Fo2 it is rather an 
adminiſtration than an intercſt, Fitz. Nat. Br. 34 G. 25 E. 3. 24 Dier 87. is doubt. 
fall, whether to the King, oꝛ to the Metropolitan. And J hold it clear, that if the 


Patron p2eſent , and his Clerk be inſtituted, and remaine without Indadion 
cighteen moneths, the Ning ſhall not pꝛeſent upon him by Lapſe , as he may do 


upon a direct Patronage accruing to him by guard of tempozalities , o2 of his 

Tenents heires after Inſtitution befoze Anduction , Fitz N. B. 34. 36 K. fo; the 

HS cannot haze a Lapſe , but where the O2zyinary miaht have had it 
ekoꝛe. 3 TY | 

But a lapſe (as 4 have ſato ) ts an Ad and Office of truſt repoſedby Law 
in the O2dinarp , Petropolitan; andlaftly, in the King, (who ts certum & 
ſtabilimentum juttiriz )' the end of which truſt is to pꝛovide the Church of a 
Reco2, in default of the Patron; and yet as fo2 him, and to his behoof, And 
therefo2e as be cannot transfer his truſt to another; ſo cannot he dive: t the thing 
where with he is truſted to any other purpsſe : and therefo2: though the King oz 
Biſhop may ſuffer the Church to ſtand void (which pet is culpa) yet they cannot 
bind themſelves, that they win not fill the Church; fo2 that were uojuria & malum 
ia ſe, and therefo2e ſhall be judged in Law, in deteit ot the King, fo2 cadem mens 
præſumitur Regis, quæ eſt Juris, & quz eſſe deter, præſertim iin dubiis. 

Now the O2dinacy, o he that ts to pzeſent by Lapſe , is is it were Negotio- 
rum geſtor, 02 à kinde of Attourney made by Law, to dee that fo2 the Patron; 
which it ts ſuppoſed he would do himſelfe, it there were not ſome let; And there⸗ 
foze the collation by lapſe is in right of tze Patron, and fo? his turn, 24 E. 3+ 26. 
And he ſhall lay it as his poſleſſion, toꝛ an aſſiʒe of darraine pꝛeſentment: 5 H.7. 
43. E. N. B. 3 1. F. The like if it were by P20viſton of the Pope 7 E. 3. Fitzb. 
ACize darrain p:eſentmest 3. And upon 17 Edw. 3. 60. If my Attourney to 
p:eſent two Wenefices , ſhould conſent oꝛ agree to ſuch Commenda, as this, tt 
would be void, as oat of his Warrant ; Theſe kindes of Adminiftrations ko: 


others are never extended beyond D2vinartes, 


, Wailiffs map receive Rents of old Tenants, they cannot accept new upon 


change of tenants ; they cannot enter fo2 non-payment of Rent much moꝛe in 
caſe of pꝛocurations made by Law; the reaſon is, they are but a * 
1 5 885 N niſterie, 
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Piniſterie, fo2 caſe of necellitie and'certatn benent of the Loy, 
The eſtates and perſons of Ideots and Lunatiques are by Law jntrufted 
to the R ing; ff therekoꝛe, the King chould grant to one that intrudeth upon the 7 
poſleſlions of an Jdeot o2 Lunattque , oz takes their p:rfons unlawfully; that 9 
he would not meddle with them , but ſafer them to doe their peafure, theſe 
grants were void. Fo? theſe are Ads of juſtice , and offices ofa King,” which 

be cannot put off: Ceſſa Regnare ſi non vis Judicare. And in theſe things the 

King is neyer ſuppoſed by Lalo in offeced , but abuſed and deceived; fo2, Fadem 

præſumitur mens Regis q æ eſt juris: Do the 7H. 4. 42. B. & 21 E. 3. 47. the Earl 

of Kents caſe,ff the Bing being but Guardian, grants the Land in fee, the grant 

is void, So we judged lately; It a Sbheriffe make an Under Dheriffe, and take 

Bond of him, that he ſhoulv not ſerve Exccations without his conſent,the Bond 
would be vold; ſo tt is reſoÞved Co. lib. 7. 36. that the Bing cannot give awap 

a penal LAH: Do here , it, the King having a lapſe Would grant to an Jn» 

- traver that he Would not Pꝛeſent to the Church, yea , oz perhaps; it one ſuduld 

uturpe upon the Kings lapſe, and the King chould grant to the uſurper that he 

would not remove his Clerk; fo this were a bꝛeach ot that truſt which the 

A aw repoleth in htm, at wel to; the behoof of the trae Patron, as foz the good of 

the Church; foz by this means the Patron ſhoald loſe his Patronage. 

The Afth exception, oz rather Argument, out ok an the fozmer exceptions The fich 115 


, — —— . 


an Appendix, 02 Co2olfary after them au J dꝛaw, apraxi beneficiorum in ſon upon the 
Anglia, as Rebuftus waites , de praxi beneficiorum in Francia. Fo2 by the Law fiſtpicat 
and pzactice of this Realm, we muff judge here, not by the pzactice of fozxein point. 
Nations, much leite by the p2actice of Rome, the Popes tempozall Pzjncipalitio 

o3 demeaſhe dt the Church Which they call ap obedientiæ, but We map wel 

call. it. patria jugo aſſueta 62 ſervituti ſubjugata. And beſides we know not the 
 conffitution of their Patrvnages and Church-livings in fozrein Bingde mes. 
But this A ſay, that no man ſhall bew me book of Law, ®tatate; Authentican 
reſolution , oꝛ judfctall opinion, no noꝛ hiſtoꝛy, noꝛ Chꝛonicle, that did eber al- 
low in this Realm, a Commendam in the Capere, oz appieheiidere, and to hold 
propria Authoritate, fo2 a time lefſe then foz life , either from the Pope, ez any 
other; but ſuch opinion as hath been, hath been againlt tf , neither hall anp 
man ſhew me the woꝛd Commenda, in booke of Lawo2 &tatate ef England; 
befoze 25 H. 8. only 11 H. 4. 76. Thirning and Hanckeford agree, that the Pope | 
map grant to a Biſhop to take Benefices de Novo. And likewiſe Horton, any 
Hanckeford there, that one may be made Biſhop of divers Dees by the Pope, it 
the Patron allent; which J grant, underffanving Beacfices totally , with 
conſent ofPatron, and free from the exceptions that 3 have, and Wall take | 
agatnft it. 1 | EE 


In the caſe of the new Book of Entries, fol. 521. Paſ. 43 Eliz. Rot; 1028. 
by the Queen, againſt the Bfſhop of Coventry and Crumpton , Warburton, any 
Kingſmell, Judges argued openly ,and at large againſt theCommendam ko; the 
Queen; and Anderſon alſo declared his opinion ſo, But Walmſly declared his. 
opinton to the contrary , without Argument. Whereuponzthe Queens Attour⸗ 
' neyentered a Nolle proſcequi, | 1 3 
Now it is to be obſerved, that all tye inventions ol the Pope centerning 
the dilpoſition of Beneffces, Btfhop2tcks, and other Church-livings in England Proviſis made 
were ſtill to make perfec , not mutilate IAmtumvents. As Appꝛopꝛiations, a va 
Collatfons , P2oviſionig , Commenda retinere, às it is called; and Reſervations, 11 122 x 
which was not of it ſelſe a beſtowing ot a Xenefice ; but was onely a declatati- extraordinary. 
on what Dignities of Benefices he did reſerve to be viſpbſeo by himſelf, and no This commen- 
other: Whereupon afterwards was to follow another Ad of Pꝛoviſton, oz 4 hath acithet 
Collation to give it execution, And this he would make ſometimes by particular werter not 
Beneüces, ſomctimes by whole P2ovinces, and Kingvomes , as appoares be- 
koze in the Extravagant of Clement the 5. And the Stat, 25 E. 3. of Pat 
Now that P2oviſion did make a perfect Incumbent perpetuall , 8 ft 
the Ordinary fozm of Inſtitutton, tc, Ste * Na, Br. 37. C. 18. Ed. 3. 
a > ax as 
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Ed. 3. 5. & Stat. 13 R. 2. Raſtall, Pꝛoviſions 12. made againſt Poviſtons to 


come ; vet enacted that ſuch as were in poſſeſſion already by P2oviſtons, ſhonld 
enjoy them during their lives. Againſt all thcſe pꝛactices of the Pope of Col- 
lations, p2oviſions and reſervations the Statute of P2oviſoes dis foztide: Was 


miſchie vous if they had been ther known oz allowed by pꝛaaice here? oꝛ was the 
Pope ſo gentle as not the have uſed this deviſe to leape out of the la wes of Pꝛo⸗ 
viſo2s, if it would have p evatled here as he uſed it in other conntrfes to defeat 
the Canons againſt pluralities here, and as he did uſe in this Kingvome the 
Commendam retinere, becauſe it was not of the wo2ds and meaning of the Law, 
fn that there was neither avotdaice. of the Beacfice noz tntermeving with the 
Patronace ? . ee e 
The firſt mention that is made of the woꝛd Commenda in booke of Law is 
27 H. 8. where the Archbtſhop is ſaid to be Commendatorius Sancti Albani, which 
might either be in the Retinere, 02 elſe by an abfolute taking. Che next is the 
Statute of 28 H. 8. cap. 16. wherethe Statute making mention of divers kinds 


ok Vuls and Biieks of the Popes, nameth ( 1acer alia.) Commendamꝶ and 


Trpalties, and enacs that the party ſhall enjoy the benefit of ſuch ol them 
only, as might be granted by the Archbiſhop, by the Statate 25 H. 8. Da thts 
is {lil under the queft ion, and argues, that all was not permitted to the Arch» 
biſhop, that the Pope tooke upon him, which was plainly true in Trpalttes, by 
the Statute of 21 H. 8. and this Statute of 25 H. 8. But the Commendam in 
the retinere , may be made tempozary koꝛ pears, 02 any time whereof the viff:- 


rence is manileſt, if their nature and reaſon be obſerved. 
The difference between Retinere and Capere, is nolefle than between holding 


and retaining that which ts already. mine owue, ( which is free from all the ex ⸗ 
cepttons befo2e taken to the other kinde ) and the taking of that which is another 


mans; and therefoze take the Caſe, that Jam already Boneficed by Pꝛeſenta⸗ 


tion ec. in oꝛdinarp fo2me , and J would take alſo a Wilhop2ick , which of his 
owne nature would avoid the Beneſice. whecetoze J obtaine a diſpenſation,that 
J may hold this Benefice foꝛ th2ee pears; though I take the Biſh»p2ick, which 
then J take ; J remain the ſame Parſon fill of the ſame Bencfice, in no lee 
effate then J had befo2e., and here is no injurp done neither to Church noz 
Patron; fo2 though it be damnum , pet it is at1que wyuria.:. Now when thre - 


pears are paſt, the Wenefice voids , as it Mould have done at the firſt , if there 


bad been no diſpznſatton ; like unto F:e-fimple*warranted ko; life, though the 


' warrant be tempozary, yet the thing warranted, and to be recovered, in value 
ts perpetuall ; fozit is a wirranty of a Fee, though not a warranty in Fee. 


So the Commendlam retinere, &c. is of a petpetuity , though it ſelf be not perpe⸗ 
tuall, And of the allowance et this in Books, ſee the kamous Caſe of An. 11 H. 


4. 79. upon the Common Lawand Statute pꝛoviſozs both Fitz. Na. Br. 36. & 
Jo. Parkhurſt's Cale, M. 5. & 7 Eliz. Dier 233 And Hollands Cafe, Co. lib. fo. 75, 


How though the Statute ſeemes te give power over all Diſpenſations grant⸗ 
ed at Rome, wonted and unwonted, and all diſpenſations generally; pet it muſt 


have conſt ru ion, ſuch as were allowable and allowed by the laws and pꝛadtice 


of this Realm, foz eiſe it ſhould make our poke beaviet than bekoꝛe: Aud the 
Statute meant not to create new powers unlimited, but to.tranflate from the 
Pope to the Archbiſhop, with reſtriaions, as was obſerve2 befoze, Now thouxh 
the Pope did dometimes attempt to grant diſpenſations againſt the Lawes of 
the Realm, and perhaps added fulminatious; yet they were but bruta fulmina 
and minæ inermes, and Idola conceſſionem. Foz they are no grants indeed that have 
no foꝛte, and theretoze againſt the Kings grant pau may plead non conceſſit, if it 
were not his, to grant. Co. lib. 6715. And therefoze the Delendant here hath. 


averred, that the like Commendams were granted to the Bichops of this Realm, 


befozethe Statute which the Platntife bath by pꝛoteſtatton denied, Bat the 


averment ts vatne, if the Law judge the contraxp, as is his pꝛoteſtation alio that 
this Commendam is not agataft the Statute 21 H, 8, of pluralit ies, 


The 
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The fixth fault that J afſigne in this Commenda is, that it is againſt The fixth rea- 
the Statute of 21 H. 8. of pluralities touching which and the nꝛobfſi on ol ſon upon the 

this Statute 21 H. 8. cap. 25. to pꝛeſerve it, J will explain my ſelfe the ft great 
moze largely, becanſe we are nom upon a point that map utterlp defeat that P'“. 
Statute, which was a molt religtons and politic k Church Law, and J may 
fay almoſt a Redintegratton of thofe holy ancient Canons „ and a re⸗ 
ſtauration ot the Church, rained by the Popes Lot-quots, difpenſations ann 

_ folerattons ; foz though thtz be in the Caſe of Biſhops which can be but rare, 

pet like diſpenſations map be granted to arp common Church man ta take in 
Commendam ten Bencfices to hold fo2 years; 02 ſolong as he ſhall hold another 
Wenefice whereofhe is perfect Incumbent Fo? obferve , the ſcope of tyis A aw 
was to app2opitte'to every Flock his pzoper Paſtoꝛ, both in body and mind 
in body that he ſhould be the husband of one wife ; Una Eccleſia, un ius Rectoris. 
In mind, that having bat one Benefce, ( ſaving ſome fpeciall favour and Con⸗ 
fiverations)he ſhould not farme,graze,no2 mingle himſclfe with ſecular affairs; 
that might withdzaw his mind. The policy of this Law J obſerve in this that 
the time now at this Parliament inclining agafnſt the Pope, (foz 21 H. 8. 
was that Parliament that continued 25 H. S.) pet they did not trafghtway take 
aw fromthe Pope the power of dilpenſing pluraltties, (which was one of the 
greateſt enezmities of his power, and wis pellis incroirus of his coffers ) but 
thep pꝛovioed that his diſpenſation ſhould nat be ſqffictent of it ſelfe ; but ma 
onely ſecond a qualification ,: which thouly come from Lozyg'and great men, 
whereby theKing dig dꝛaw them to his part from the Pope, by niviqing his 
r ETOP. 
Nov touching this Statute , J agree clearly, that BiGopzicks are not with⸗ 
in the Law under the wow (Beneſices) ſo that if a Parſon take a Bichopzick, 
it avofos not the B:neftce byfozce of this Law, but by the ancient Common 
Law, as ft is hoden, 11 H. 4.60. but J hold it is ag clear, that if a Pichop 
ha ve oz take two Benefices: Parſonages , oꝛ Mlicarages, with Care either by 

Retatner, 02 otherwife de novo, he is diredly gs to thoſe Benęũ ces within 
the Law; fozhe is to all purpoſes foꝛ thoſe not a Biſhop ( whether it be in his 

own Dioceſſe 02 not) but a Pat ſon oz Utcar ; and hy that name muſf ſue, and 
be ſues, and pꝛeſcribe and clat me, fo2 the woꝛds are plain. Jf any Parſon ha« 
ving one'Benefice with Cure et. take another gc, whoſoever will hold two Be⸗ 
nefices, muſt have both ſuch a qualtication,any ſncy a viſpenſatton as the Law 
21 H. 8. requires, And thercupan J am of opinion clear, that it a man be qualifi- 
ed Chaplain to any ſabjec., and then be made a Biſhop , his qualffication is 
vold, fo as he cannot take two Beneffces de novo, after by fozce of tyat quali- 8 
tation, but if he had lawfully two Beaefices befoze his Bichopꝛick, he may by 
diſpenlation of retainer (beſides his fo2mer diſpenſat ion, to take two Beneſices) 
hold them with his Biſhop2tck, And ik a man, being the Kings Chaplain, take 
a Bichopꝛick, J hold that he ceſeth to be the Kings Chaplain; any Biſhops 
are not in that reſpec Chaplains to the King, withia the meaning of this Law. 

Do that the clauſe of the Statute that gives the King power to give as many 
Benefices as he will of his vwn gift to his Chaplain, will not ſerve them. 
Pow where it wis objeced , that is Commzndatorie ts not within the Sta- 
tute of 21 H. 8. koꝛ two reaſons, J trſt, becauſe being but tempc3ary, he neither 
is, noꝛ can be induced, which the Law regatres. The ſecond: that Clifton was 
, the later Be ne ĩce received; and tyeretoꝛe ti hould be South- fleet, anp not Clifton 
that ſhould avoid. ee 33 
J anſwer to the firſt; That it is the Dffice of Judges to advance Lang 
made fo2 Religion, accoꝛding ts their end, though the woꝛds he ſhoꝛt, aud un- 
perſea, Magdalen Collevge Caſe, Ot;erwiſe if a man take twenty Benefices, 
and enter and take the pzofits of them al, but take no fozmall inſtrument 
of indus ion; he (hall be out of the aw, Durus eſt hic ſermo; and ſo that Sta- 
tute ſect. 3. it hath only thele wo2ds really intitauley 02 polleſſed, and hath 
not the wozd of indugion. And ſect, 15. it is provided, that a+ Benefice | 
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not Affiri it aftertive as they ſpeak that the Biſhopzick war lagen. 


F wan not be taken a Benefice with Cure within the Law, ele tt 
had been; pet it hath no fozmall induction, but it * poſſeſſion without in- 


duction, and 10 doth this. 
But another clear anſ wo r is, that the main ſcope of this Law is to avotd 


and diſable all 'Licenſe3 , Dicptnſations , Unfons, Tolerations, and other fas 


cnl:ies whatſoever from Rome, 02 elſwhere ; whereby any ſhonld be enabled to 


take, receive, 02 have any moze number of Benefces, 62 in other fozm than ts 


p2eſcribed by that Ac, Now as it is judged in Digbies Caſe.a Benefice is taken, 


received, and had by inſtitution only ; and therefoze a qualificatfon, 02 diſpenſa- 5 


tion ko o wing comes too late. 

Why then oblerve the conſcguenice;if a man having one Benefice with Cure 
by inſtitution only, accept another by inſtitution only, without diſpenſation ; 
the Common-Law makes avoldante Aauall if the Patton win. Now it this 


Diſpenſation to take Beneſttes without number be utterly void by the Law, 
then are theſe Wenefices taken without Diſpenſation, and ſo bold „eſpectaly 


being by a Biſhop, And J hold if a man take a Trialtte which is not alowed 
fm, hee cannot by that take two Bencfices. becauſe his diſpenſation is void. 
Allo J am ot opinion, that if a man have a Wenefice with Cure worth aboys 


of another mind, and tolerattong are alſo exctuved which isA;p2oper woꝛd foz 
this cafe-of Commendatn temporary ;foz tt is not allowed, but tolerated non piæ· 


cegto, ſed permiſſione, as the Canon ſpeaks, 


wing ſpoken thus much of the Btatute of 21 H. b. oe obſerve how jealous 
this Statitte of 25 H.8. is; That nothing be done by it, to the piejuvice. ofthe 


other; and therekoꝛs the proviſo fo2 the pzeſervation of ft, is inculcate with a 


ion; and as Solomon ſaith, Funiculus triplex non facile rumpitur. This Aa 
Wal not extend to repeal; o2 derocate; et. 


fices, ec. ä 
That the Art of 21 H. 8. hall fan good in all intents, accozding to the 
true meaning, tc. Now this Commendam crofleth all theſe points; and nameſp, 


it gives power to take, and receive ( which are the very woꝛds ol the Statute) 


without reſpect of time, mo2e , 02 lefle, one, 02 moze Beuefices with cure » and 
the ſanie to enter and take, and have the p2ofits, cc. 

This alſ gives anſwer to the ſecond objection, that Clifton ſhould not avola; ; 
foz J hold 6 as J have fatd) that a Biſhop by Diſpenſation, may ret ain as manp 
Beneũces as he had lawfully befoꝛe, but can take none of new, (# he had his 
number befoze ) fo2 the $0203 are alwefl againſt having ol Benefices , as ta- 
king. And if he had none beloꝛe, then he can take but one de novo except bp 


qualification he can be a Chaplain, and alſoby a dduble Diſpenſation have li⸗ 


cenle to take two benefires, and held them with a Biſhapꝛick. 


The laft and{eventh fault that Jaſſign in this Commendam, ie; That though 


there be a latitude dt viftretion lekt to the Archbiſhop , pet he is circumſcribed 
with theſe cautions ſect. 3. That the Diſpenlattons be neceſlarie and convenient 
in the caſe of the King himſelf ;am the ſame ſection hath theſe woꝛds, which in 
caſes ofnecefſitie may lawfully be granted: and ſect. 12. ſpeaking of the refuſal 
of the Archbiſhop to grant Diſpznſations , Jt is added, that ofa good, juſt 


and reaſonable cauſe ought fo have the fame; to: it is not diſcretion, cum ratioue 
inſanire. | 


The Stat. ſect. 3. gives the Archbiſhop the examination of the cauſes and 
qualities of tye Pextons pꝛocuring Diſponſations.; and thereloze, if he affirm 


the cauſe jaft , as theeylittie-of a Biſhopzick , o2 the quality of the Perſon 


wozthy , againſt theſe there ſhall be no exception noꝛ averment by Court, oz 
party; pet this point is very impertea in the Plea; @2.the Diſpenſatcon doth 


but 


eight pound, he cannot without qualification and viſpenſation p2ocyre another 
with Cure, to be united to it after though they make but one Beneũce; Coz this 
cautell of union is p2ovtved fo2, by expꝛuiſe name. But ol untons befoꝛe. Jam 


Fox to give litence to take, recetve, 03 have anp a number 1 


5 


— 
3 - OA oo rs MI i. LE 


1 Colt & Glover verſ. | Y e 159 | : 
Biſhop of Coventry Lacie. | 


I SR — — 


5 ——, 


* . a 
* . * 
- . . 
- . * . — n 2 


— u. __ Ld — ————— hte 


but that the Biſhops Petition did ſo in kozme. 0 
But now the Diſpenſation map be ſo grofly and palpably unneceſtary and in⸗ 
convenient, as no liberty of diſcretion can defend it. Suppoſe it were a meer 
Tot- quot, and yet that was common with the Pope: but this Statute hath not 
given it to the Archbiſhop, and pet it is no otherwiſe reſtrained, but by theſe 
woꝛds, and the Statute of 21 H. 8. And this Commendam is almoſt as ill, Infini- 
tum, in jure reprobatur, Jt was Jnfinite in nature, of dignities and Ben elſiceg, in 
place where, in time when, in oꝛder how they ſhall be gotten 02 holden; in 
number,fo2 they may be twenty oꝛ thirty ſmall,o2 ten very good; J ſuppoſe th-t 
there were not many wozle in the time of Poperp, This is like the fraud that 
is called apparent, where the Father infeoffes the Son and Heir, 33 H. 6. 14. 
the L02d map enter upon the Heir, not ſo upon a Feoffee without pꝛook conve⸗ 
nient, El quiddam perfect ius in rebus licitis. &d Datnt Paul, 1 Cor. 10. 23. All 
things are lawfull, but all things are not expedient. And this is finely ſpoken by 
Tully, Eft aliquod quod non oportet etiam ſi licet; Quicquid vero non licet, certè non 
oportet. EIN | 
See Mildmayes Caſe Co. lib. 1. 177. A Leaſe foꝛ 1000 pears was diſallowed, 
though a power were reſerved to limit any eſtate fo2 years, koꝛ anp reaſonable 
conſideratfon, as to him ſhould be thought dood, pet the land was his owne be- 
foze, 4 Ed. 2.F, Waſt. 11. A Leaſe ot an Youſe and Land , Er quod poſſit com- 
modum ſuum inde facere meliori modo, quo ſibi viderit expedire, fine contradictione 
aliquà, pet he may not pull down the Youſe ; fo2 there is nothing moze contrary | 
to liberty, then licentiouſnes , noꝛ to diſcretion , then fooliſhneſs, In maxima po- 
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tentià, minima licentia. 


' And now foz the other wo2d cf the Statute that is to ſap, neceſſarie, Lex ne- 
| ceſſitatis, eſt lex rempor1s , ſcilicer inſtantis. And therefo2e it is well ſaid, neceſsi- 
tas legum vincula irridet. But this fs, when pou map percetve the'caſe bꝛought to 
extream aeceſlitie then when the Act is done, The Law permits pou not to kill 
him that aſſatis pou, when you d2aw ncer your laft refuge, becauſe pou foꝛeſee, 
that you ſhall be dꝛiven to it, but you muff fo2bear till that neceſl tte be at his 
full period; fo2 till thea it map be oth:rwiſe pzevented, oꝛ remedfed.  ©o J am 
of optaton, that if a Commendam were granted to a Biſhop of a poo2z Biſhopꝛick 
ok a Church certain, now fall, to take effect when it ſhould fall void; that it were 
not warranted by this Statute ; fo2 it muſt be certainly neceCiry anv'convent- 
ent when it is granted, And here befo2e the Church is void, he may have a better 
Viſhopꝛick, oꝛ that Bilhop2tck may betteresd. 5 5 
Now to the ſecond great point, whether the Pate at of the Ring called his The ſecond 
P3eſentatfon , ſhall be judzed to have the foꝛce of a compleat Commendam in ft great point. 
ſelfe,oz wall only ſerte to give his confent as Patron to the Diſpenſatton,bef3ze | 
made by foꝛte of the @tatute, as was p2etenved; that is the queſtion. 
ö At ts firft to be confeſſed, that the King hath power to doe both, tel what 
both ate; and therefo2e had election to doe the one, 02 the other, oz bo;h at his 
pleaſure. | | 
: Now in caſe of elections , where an indifferent Ac may be taken divers 
wapes; let us in a woꝛd ſee how they ſhall wozk either by Aa of the partie, 02 
diſpcſition of Law. | | : = 
And fir, if your Act may wozk two wapes, both ariſing out of pour intereſt, 
Election is given to the pitient to uſe it either way, as Sir Rowland Heywards 
Cale, 37 Eliz. Co lib. 2. 35. Be was ſeized of the Panoꝛ of Duton , whereof the 
Demealnes were part in his poſſeſſion, and part in Leaſe , and did demiſe, bar- 
gain, and ſell th: ſame to Warren and others fo2 17 pears after his death; and it 
was reſolved by the Judges in the Court of Wards, that the Leſſees might uſe 
this, either as a common Leaſe, 02 as batgain and Sale; bat not both wapes to 
one intite Aa, and one intire thing. | SO 
On the other ſide „ik the Ac will wozk two wayes, the one by an Intereſt ; 
the other by an Autho2ity, oꝛ power: And the Act be indifferent; the L aw w 
attribute it to the Jntereft , ans not to the Authozity : Am ſoyou muſt take Ei 
2 | 107 
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parts of the land, in point of deviſe, And upon the ſame reaſon is the Caſe 21 H. 7. 


D ilemma. 


foꝛ fictio cedit veritati. And therefo2e ſo it was ruled in Str Edward Cleares Caſe, 


Mich 41, & 42 Eliz. Co lib. 6. 17. That if a man be ſeized of thꝛee Acres of land 


holden in Chiek, and makes a Feoffinent of all to the nſe of ſuch perſon , and of 
ſach Effate as he ſhall give, oꝛ diſpoſe by his will: and alt. by his will gives 


and Deviſes all his lands to J. S. and his Yefrs, that this tall carp but two 


of a Feoffment mane fopntly by the Feoffees, and a ceſtuy que uſe. 

And laſtly, where Intereſt and Authozity meet, if the party declare clearly 
that fs will is, that this Ac Gall take effec by his Authozity, . oz power, there 
it Wall pꝛevaile againſt the Intereſt; foz modus & conventio vincunt legem ; 
aud therekoꝛe in the ſame Caſe of Cleares it is agreed; that if the Deviſo2 had 
recitcd his power, and had relied upon that, all would have paſſed by erp:eſs 


Declaration, of the party himſelfe. Pay, moꝛe thongh the party doe not make an 


expzeſs Declaration, yet if his Ac do impoꝛt a neceſſitie to wozk by his power, 
o2 elſe to be whollp void, the benignitte of the Law will give wap to effec the 
meaning of the Party; and therefo2e in that caſe it was reſolved, That whereas 
Cleare Was ſeized koꝛ example of thꝛee Acres of land, every one of equall value, 
and conreyed t wo cf them to his wife, fo2 her joynture ; and afterwards made 
a Feoffment of the third, to the uſe of ſach perſon, cc. as befo2e; and then de viſed 
that third Acre ut ſupra ; that Devile was good by fozte of the Authoꝛity: foz elſe 
11 * De vile had been utterly void having befoze given the other two parts 
to his wife, | 
Now then fo2 the minor pꝛopoſition, how this caſe fits the fozmer Rules and 
diſt inctions. It ts firf to be obſerved,that the Kings Patronage, and his aſſent⸗ 
ing to the Commendam fu that reſpec , is pꝛoceeding from Intereſt : But the 


Kings aſſenting to a Commendam made by the Archbichop acco2ving to the 


Law, is but a meer Authozity limited by that Law, and ſo far it was perfozmed 
in the firſt confirmation by him made, And the making of a compleat Commen- 
dam by the Ring, hath an operation ont of Intereſt (it he be Patron) and though 
he be not Patron, pet is it not a bare Authoꝛity derived from another, but in⸗ 
herent in his own perſon, amongſt other po rers and authozittes annexed, and 
incident to the Crown, to which the Patron muſt conſent, | 
- Nowlet us ſee what map be taken to be the Kings mind in this his Patent. 
Firſt, if the King had begun with a direc recitall of the koꝛmer Commendam, 
and then made his Pzeſcntation, and Commendation of the Church to the 
Wiſh>p> as here he doth; Ita ut licerer, &c. ſecundum vim, &c. prædictarum literarum 


diipenſationis, the Patent it ſelfe, eſt cujuſdam facultats. No man would have 


doubted, but that acco2ding to this plain declaration, and accozding to Cleares 
Cale, it would have w2ought no moꝛe but the Aſent and Ait of the Patron to 
eſtabliſh the fozmer Commendam. ks 

Now this in effect ſounds as much; fo2 it concludes upon the fozmer , which 
ſuppoſeth a kinde of recitall of that fozmer Commendam, in the Kings thought, 
fn the fozmer part, though it be not expzeſſe> : and the ſecundum vim, &c. is full, 


.- Whereſoever it is placed. 


Now, either there was a fo2mcr diſpenſation , oz none, If there were one, 
the King meanes to eſtabliſh that; it there were none, 02 a void one as void 
Cuſtomes, 5 E. 4. 14. (which is as none) the King ts deceived, andſo the Act 
votd. CE 

Now J aske,if the Biſhop had taken his 200 Parks ayear befoze , whether 
by this Patent of the Kings he might have taken this over and above » 

Clearly no; foz he muſt take it ſecundum vim, &c. And the Biſhop in pleads 
lag bath acknowledged that; foz he avers, that all his livings are under that 
va ue, | | a | / 

Alto he pleads that the King by koꝛte of his lapſe, did make this Patent, xc, 
{c. ratione prerogative {.X Regiæ , per laplum temporis, libi devolut. per Litteras 
ſuas Patentes &c. 

Now hts general power to make Commendams is in all caſes altke ; but 
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his Intereſt to eſtablich a Commendam of the Archbiſhops, is only by toꝛce of 
his Patronage, which he hath by the laple in this Cale, and upon that he hath 


Laftly, obſerve the frame, and it. is clear, that the King had no purpote, neither 
hath the Patent the Tenour of an immediate Commenda ; foꝛ it doth conũiſt but 
upon thee main clauſes , whereof there is but one that fs Clauſula a onſtitutiva , 
and the other two are Clauſulz conſecutive, oz conſequentes. as * 

The fir is, that the Bing doth P2eſent him, and commend, give and grant 
the Church to him; this doth Conſttitute, Pꝛeſent, and Commend the Chareyg 
to him Actually , and this was pꝛoper and neceſtarp fo2 the M ing to doe, as Ba- 
tron, to give koꝛte and effect to the firſt Commenda, ànd the woꝛds are apt enough „ 
to impo2t his Aſznt effecuall : and ſo it is in the Cale of Heale, againſt the: 
Biſhop of Exeter, 42 Eliz. No. Entr. 47% 3... 5 

The ſ:cond clauſe which muſt make the Commenda immediate, o2 none „is 
not a ſubſtantive, os conſtttutibe clauſe of it ſelf in this tom; Et inſuper con- 
ceſſit Dominus Rex eidem Epiſcopo, quod ei bene licerer , which yet would 
have been much checkt by the clauſe of that ſentence, ſecundum vim, &c, But it 
ts cleaii contrary thus; Eccliſiam Commendavit, & conceſſit ita, ut eidem Epi- 
ſcopo bene liceret, &c. Secundum vim, &c. Mhich amounts but to this ; That 
the King commended the Church unto him, being his by lapſe, to the end to 
enable him to hade it in Commenda, oꝛ ſo that he might have it in Commendam 
by loꝛce, and accoꝛding to his fozmer Dilpenſatton : there can be nothing moꝛe 


* 


A. 3 | 
The laſt Clauſe ad quam rem, &c. ad debitum effectum perducendum, had 

no colour at al to make In abſolute Commendam; foy it voth not pꝛetend to 

make any new thing, but to bꝛing that toeffec , which was befoze ſpoken of, ſee 

the Caſe, H. 3. & 4. Phil. & Mar, Dier 141. Ktrg H. 8. appointed by his Will, that 

the Lady Mary ſhould have land to hold ſo long as ſhe ſhould keep her ſelfſole ; 

E. 6. granted them u to her fo2 term of her lite, ſecundum tenorem Teſtamenti 5 
H. 8. She granted a Re it out of them; and then E. 6. dyed: a Quære is made, 

What ſhall become of the Rent which depends upon the valtotty of her eſtate, 
and that upon deceit to the King 3; oz not; but clearly, it there had been no Min, 
the Eſtate would have been void; foz the King was decetved ; ſo here if the ürſtt 
Commendam be vols. at | 3 
So the Caſe cf the Abbeſſe of Sion, 38 H. 6. 33. The King ſeiſed of a Panoz 
with the Adbo wſon appeadant» granted the Þano? to I. S. foz life, and then 

granted the anos, to 1. D. after the death of I. S. habendum una cum advocatione. 

And then by Parliament the Ring reciting both the grants, confirmed them by 
Parlta ment, vet the Ad vowlon paſſed not. 3 8 . 

As to the tyird great point, whether this Commendatorie might be admit The third 

ted to plead to a Qare Impedi at the Common Law, 02 by the meaning ol the great point, 
Otatute of 5 E. 3. cap. 7. pro Clero Stat, 3. Wheoreof tead the woꝛds of the Pꝛe⸗ | 
ambte and body (where the Dzvinary gives a Benefice rightfrifiy'by lapſe) ſo 
that is the caſe cf a perfea Jncumbent, which he calles a Poſſeſſoz, and then 
enads that the O:vfnary 02 Poſlefſo2 in all Caſes like, wall be received to 
Counter-picadihe Title, and to delend his right , although they clatm noth- 
ing in the Patronage. TA RESINS SR oi 9 5 

-, Firſt note, that the milchiole of the Commendatorie, łoꝭ not being admitted to 
ptead, ought to move no man;fo2 the very true Jncumbent was in that milchiete 
tifi this Law: ſo that if the Statute dio not relieve this kinde of limited Com- 
mendatory (whereot, as J have ſhewed pou;no Law 03 p2zactice eves took knows 


tedge befoze, noꝛ aftcr that Statute) that he hathno cauſe to comiplatm,  * 

- Note, that if a Commendatory were not in Law a poſſeſſo2 of a Benefice, that 
ta, an Incumbent at the Common Law: then is he not relieved by the @tatate3 
foz it make3no new Poſſeſſozs , but gives the old leave to plead; if he were a 


perfect Parfon, he were within tys plaralittes at the Coammon-Lawan Sta? 
tate 21 fl. 8. Ed 41s 
3 2 * 3 How 
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How let it not ſeem unreaſoitable , that he ought to hold his polleſtton, and 
yet map be ſo diſabled to plead in ſome ſoꝛt that, being ſued, he cannot deſend 
himſelf ; fo2 if every man might in every Cale altke , plead what he would and 


in what. ſo2t he would, pingui Minerva, tt might be better called talking at tbe 


leaff, then pleading. And Lit. cap. confir. 123. it ſhould ſeem had little under⸗ 
ffativing to admonich his ſonne , that it is one of the moſt honourable, laudable, 
and p2ofitable things in our Law, to have the knowledge of well pleading in 
Actons real and perſonall, and therefoze counſelled him, demitter fon courage & 
cœur de ceo apprehend*. And there is ( as Bracton ſaps) a great Reſemblance 
between pugoa militaris & civilis; And therefoze as in a Batten, you will not 
put every kinde of weapon into every mans hand; no? appotat all men confu- 
ſevlp to all ſervices ; but ſo2t men atcoꝛding to their ſeverall faculties , and ap⸗ 
point to every man his own ſtation, which he mult ſtand, and not leap into ano» 
ther mans place though with hope of ſucceſſe , (which if he doe with ſucceſſe, yet 


he deſerves death by the Partiall diſcipline, whereof the Romans were the great 
Paſters and Teachers) much moꝛe exactly does the Law alligne to everp per- 


ſon in this Civil warre , his pꝛoper action and office > acco2ding to the pꝛopꝛie⸗ 
ty of his Caſe and faculty, And tberefoze at the Common- Law, the Incum- 
bent oꝛ any other that claimed nothing in the Patronage, couid not counter-pleay 
the Title of the Plaintife, in a Quare Impedit; becauſe. that was fo2 Title to 


the Patronage, wherewith he had not to doe. And it was againſt reaſon, that 


7 


 _ any man should contend foꝛz that he neither had noz claimed : The Bailtfe in 


Alliſe cannot pleade a releaſe , but ſhall be holpen by certificate of Allize, And 
therekoꝛe, firft the very party to the ſuite in the caſe diredly his, and the point 
pꝛoper to him, it a releaſe be made unto him between verdic and judgement , 
cannot _ it. becauſe he hath no day in Court but muſt help himſelte by Audi- 
ta Querela. „ 300 ee 8 | 
And theretoꝛe to put you but one Caſe bef02e:the Statute, and one Caſe after 
to p2ove this, 18 E. 3. 23. The Ring bꝛought a Quare Impedit, àgainſt the Pꝛioz 


ol Duretme, and his Incumbent, and claimed by a, grant of the next avoidance 


fromthe P2t02to him, which was no Plea without fſhewing it; but the Pꝛioz 


confeſſed it; And the Ancumbent demanded jadgement,becauſe the King chewed 
no deed of the grant, which excep:ton was diſallowed, Then he pleaded that the 


P2to2 made no ſuch grant, which the P2402 whom it concerned, had confeſled; 


and both were adjudged againft him, becauſe he claimed nothing in the Patro⸗ 


nage; ſo that it lap not in his mouth to plead, and therefoze the King had judge» 
ment, and yet the miſchiefe of the Incumbent was objected, _ 

Binde the Statute 31 E. 3 Fitz. Jncumbent 6. The King bꝛought a Quare 
Impedit a gainſt the Archbiſhop of Canterbury, arid his Uicar , and made Title 
by Avotdonce, while the Tempozalities were in his hands. The Archbiſhop 
couteſſed it, and the Utcar denied it, which plea he was to be admitted unto by 


the Statute , it he were Incumbent; whereupon , foz the King it was ſaid, 
that the Uicar had refigned , hanging the Mit. And though it were excepted, 


that the King ſhould not be received to ſay ſo; yet it was judged foz the King, 
becauſe he could not be reteived by Common- Law, as afozeſatd, noz by the 


Statute, becauſe he was no longer Poſſeſſoz. But 13 H. 4-7. Jt was reſol- 


ved, that without making Title to the Patronage , a man may Whew as Amicus 
Curiz, falſe Latin, oz other matter appearing within the zit; fo2 indeed, 
that is no pleading, but remembzing the Court of that of which they should 


take knowlenge, of Office :: And one plea which in effec is the general illue in 


a Quare Impedit, Ne diſturba pas, gvery Defendant may plead without moze, 
becauſe it doth but defend the wzong wherewith he lands charged, and leaves 
the Plaintifes Title not controverted, but in effec confeſſed ; who may there- 
Coze upon that Plea, pzeſently pzay a Mit to the Biſhop, o2 (at his choice) 
maintain the diſturbance fo2 damages, Ok this fozm of pleading in Law there 


is one realan common to other Adions, wherein Title is contatned to the land 


in gueſfi6,ſpectally,whtch is, that the Tenant ſhall never be received to 1 
Wea: 38 5 | | plead , 
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plead, but he muſt convey himſelfe, by his plea, a Title to the land, and ſo abotb 
the Plaintifes Title alleaged by traverſe oz confeſſing and avoiding, But in 
the Quare Impedit, there is a further reaſon; foz both Plafntife ond Delen⸗ 
dant are Adoꝛs one àagainſt another; and therefo2e the Defemant ſhall have a 
4 Mit to the Biſhop, as well as the Plaintike, which he cannct have without a 
Title appearing to the Court. And therekoze, ik the Defendant never eppear; 
| pet thePlaintife maſt make a Title foꝛ fozme3ſak>, and ſo muſt the Defen: 
dint, if the Plaintife be non-ſuite. And upon the ſame reaſon is tt; That if 
an Aſſize be bzought againſt the DiNeiſ.2 and Ten int, the Diflctz02 can make 
no uſe of the releaſe of Actons real made by the Plaintife to him, becauſe he 
hath nothing ta do with the realty, and yet it is an intire Aaion; mirt of the 
realty and perſonalty but hath ſeverall reſpeds to ſeverall perſons, Whereas 


, 
% 


(if the ſame perſon were both Dilſeiſo; and Tenant)it were good; If the Plata⸗ 
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| tike demurre upon tt, it confeſſes ne. 3 

13 Do ik a Uouchee, enter into wirranty, the very Tenant tan no longer plead; 
vit the Tenant by fiction of Law muſt plezdd. 

. Now the Statute ſayes , he muſt be the paReC32 that mut plead. Now it is 

: well laid, aliud eſt poſſidere , aliud eſſe in poſſeſſione, And it ts canfeſſed unto me; 

; that the Commendatorius ſemeſtris is not within the Law; & yet he is in aſo2t in 
poſſeſſion ; fo2 by a Canonical Title, oꝛ allowance, oz Commiſſion , he voth 
gather the truits and ſerve, oz cauſe the Cure to be ſerved, and take and viftri- 

; bute the krutts accodingly; and is no Intruder. as 

But becauſe the Statute hath always been erpounded ol a natural and com: 
pleat Jncambent , both to the Spiritual Cure (which is attained by Abmit- 

on and Inſtitution only)and to the Tempoꝛalty allo, by indud ion, as the B doks; 
and pleadings ars clear ; Theretoze can no Commendatory koz fx Poneths 
noꝛ koꝛ ſix rears, no2 fo2 lefſe time, then fo2 a perpetuity ; whereby he mop be 
made a perkect Jncumbent, Rectoz of the Church, and ſeiſed in kee to him ans 
his ſucceſſ028, be within the wo2d, o2 meaning of this law; koz there is no 
difference between the Comimendatorius ſemeſtris „oz fo; pears, oz limited 
Eſtate, but that this latter Commendatorius, hath a clauſe to make the trutts 


* 


his own, but not td make him Rec? of the Church; which ts the eſſence of 
an Jatumbent3 as ts wen agreed in Grindous Cſe; and upon inp Argument 

befo2e hath fully appearee. EEE ooo 
| Now to the fourth point, whether the Demurrer of the -Plaintife doth wozk The fourth 
ſich a Confeſſion of the Plea of the Defendant ; That the Church of Clifton great point. 
did not avoid by the death ol Walkenden btit by taking of Velyertoft, and ſo the 

Lapſe accrued to the King whereof the King (though no party to the ſutt) maß 

take advantage actozding to the rule ot books, It ts to clear cortrary,. as it 


tcoubles me to maks 02 offer pꝛoole of it. 6 
Foz there ts no dilpute of things manifeſtly true o2 kalte; fo2 all argumey- : 


2 * 


tation is à notioribu s. 2 | 
How it the thing it ſelfe be notiſſimum, we muſt make new Comparatives | 
upon Duperlatives , Multum valet ad ſeipſam perſuadendani ipta evidentia ve- | * Y 
ritatis; nec uſquam fic non invenio quid dicam ; quam ubi res de qua d:citue L 
manifeſtior eſt, quam omne quod dieicur. Augu lt. LESS 
J doe firſt agree, that a Quare Imped. het ween two ftrangers,if in the debate of 
th Caule, either by pleading 02 Confeſſion of the parttes, it appear to the Court, 


that neither of them hath right bat that the pꝛeſentation belon gs to the Ring · the 
Court may, nay they muff award a Wit fo} the Ring to the Bichop; and that 
without pꝛaper on the. part of the Ring, fo2 the Court and Judges are of the 
Kings Council: Bat this muſt be where the Kings Title appears ſo clear in 
allegatis & provatis to the Court, as it is certain and infallible both againſt Plains 
tife and Defendant,rs H. 7.12. Fineux dit que in ceo cas doit eſſe ad judge pur le Roy 
& 12 H. 7. 12. Mordant dit que eſt common cafe: & 11 H. 4.71. adjugde per Hank & 
Hill ſi clare title appeart al Roy, come per les parties in plea pleadam Fitz. Nat. br. 38 


G. And therefoze J will cite you a Caſe ltely adjudged in the Comnion Pleas; 
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W.de in hoc lil. 


No. Caſe. 


wyich is the cauſe of Demurrer. 


2» — 


— 


M. 14. Jac. Regis, rot. 647. A Quare Impedit was bꝛòught by the Chance lout, 
Maſters and Scholars of Cambridge, againſt Air Edward Walgrave, and others, 


of the Church of Colney in Norfolk, and declared that Henry Yaxly Eſquire was 
ſeiled of the Mano? of Eaſt- hall ad quod, &c. and was a Popiſh Recuſant convict, 


and the Church void, ac. Walgrave confcfſed the Title of Yaxly , but ſatd that he 


paid not his twenty pounds a moneth, whereupon two parts of the Panoz ad 
quod, &c. wete by Commiſſion ſeiſed into the Kings hands, and that he granted 
the laid two parts, with the Appartenances to him fo2 one and twenty pears, 
fi tamdiu, &c. Now though by the Defendants plea, the Kings Title did appear 


agatulf him. pet the Plaintife was demanded by the Court what he could ſap,xc. | 


Whoconfeſſed the Kings Title acco2ding to the Bar, and diſclaimer in their 


Title; and ſo a Mit was awarded tothe Biſhop foz the Ring. Pow in this 


caſe there is no other confellion againſt the Plea of the Title ſet fozth koz the 
King, then ſuch as may be enfo2ced ont of the Demurrer of the Plaintife, upon 
the Defendants plea, ES, 1 5 


7 


Demurrer. 


3 And as all policy and oꝛder inſtrudetha man 5 ürſttoskir mich and pꝛadice . 


tome flight defeats befoze he join Batten; ſo we begin ürſt with Pleas to the 


jurilotton of the Court, then to the perſoa, then to the Mit, then to the Actidn- 
ofthe Wzit, and then to the Action it ſelfe, And upon all Demurrers the argu⸗ 


ments begin eder with the points of fozme;befoze they (peake to the- matter of 


Law, Anvſee the Earl of Leicelfers Fate Ple. Com. 400. in the Rings Bench, 
where the judgement was dawn up by the Clerk, quod placrum przdicti Ch. 


Heydon modo & forma piædictis placitatum minus fuſhiciens,ip lege exiſtirg&e, which 


wag ſaid to be the fo2m in that Court ; yet becauſe tye Connſellſatd that they - 


demurred as well foz matter as koꝛme, at t. eir requeſt the Court oꝛdered that 


the entry ſhould have the clauſe, materaque in eodemconteita minus ſuffieiens, &c. 


as it is uſed in the Common Plegs, 


-. 
- 


 Andobſerve that the Demurxer in this caſe is, Quod placicum prædicti Epiſ- | 


copi modo & forma, prædict. placitatum & materia in eodem contenta minus ſuffi- 
ciens, &c. ab actiene ſua pi æcludend. quod ipſi ad pl icitum illud modo & form piæ- 


dict. placitatum neceſſe non habent nec per gem tenentur reſpondere » & hoc, &c. 


- which falls fall to this, That whatſoeves the Plea is; they are not bound to 


anſwer it in fozme, as it is pleaded; and therefoze it were madaeſſ2 toʒ them, by 


anſwering it, to allow it good, and make them ſelves ant werable to it. And note 
il the Defendant here be no paſſeſſo2 within the Statute, then his plea is as none 


not fo2 tnſuffictency of matter but fo; inc ompetency ol the porlon pleading 


After 


— — 2 


ira vert ET. 168 
 Biſhope of glazed & Pullſton, F | 


| After alt the Judges had argued, we aſſembled ta Serjeants lnne , the  ratber Mich. 15 Ja ac. 
becauſe the King deſired there might be a conference , where ft was found and 
agreed (as J obſerved in the beginning) that ſeverrof us had delivered our opint- 


on, that judgement was to be given foz the Plaintife,.and that the other 5 were 


againſt the Plaintife either as fo2 the King oz fo2 the Defendant, | 

So it was agreed by us all, that judgement ſhould be given fo2 the Plain: 
tife Quod habear breve Epiſcop. Nevertheleſſe becauſe. Crooke ( who was one ol 
the ſehen koꝛ the Plaintite ) had adviſed in the end of his argument, that know⸗ 
ledge ſhould be taken of the truth ofthe Kings Title ( being as it is diſcloſed ; 
and fn ſome loꝛt either admitted 02 not dented)befoze execution ſhould b2 award- 
ed; we alſo all thought it juſt , both foz matter and koꝛme ok unity. That all 
partes Gould be called, and the ſtate of the p2eſent avoidance and plenarty un⸗ 
derttood. | 

' Wherenupon judgement was this Michaelms Terme entred I quo querente 
quod habeat breve Epiſcopo; and o2der. given, that no Mit ſhonld go fo2th , 
neither to the Bithop no2 to the Sheritke, to enquire of the * of the UW alt. 
til the Court gave further oder, 


Benedict winchcombe againſt the Biſhop of wincheſter and one 1 
Richard Pulleſton. | w—- Impe- 


Paſc. 14. Jac. Rot, 1026. 


Enedidt Winchconibe bzought u Quarc Impedit againff the Biba of Sov, 22. 150. 
Dywincheſter, and Richard Pulleſton ; And the Caſe was thts, That one Simony ex- 
William Waller being ſeiſed of the Church of Leck-ford , any Watton being Ji pounded, 
tumbent ot it, and a man'grfevouſly pained with the Strarigurte, and like eber g 
dap to dle; Say batgafned with Weller foz 9e l. that he ſhould pzeſent , 03 caufe Howthe Kings 
him to be pꝛelented, whenfoever the other died; And koꝛ the better and fate title begins 


etkeaing thereof, it was agreed between them, that Waller ſhould grant the next 250 continues 


Avoidance unto one John Ebden a fpectall Frfenvof Sayes upon C onfivence, et. by 5 


Which was done accoꝛdingly. Then Watton the Incumbent died, and Ebden in 


execution of the Symontacall agreement afo2eſaid, pꝛeſented Say , who was avs 
mitted, ct. And then Waller granted the Vano! and the Adyoduſon to Winhcombg 
the plaintife-fo2 peares. Say died, the King p2eſents Pulleſton who is admitted, t. 
And Winchombe bꝛings the Quare Impedit agafnſt the Biſhop of Winchelter, and 


him who pleaded all the matter of Spifnidny afazeſatd , as Parſon imperſonee; 
whereupon iſſae was taken and found fof him. The queſkion made by the plain⸗ 


ttfe in arreſt ol judgement was, whether the Ring oꝛ Winchcombe have right to 
this Pꝛelentatton, which depends wholly upon this, whether the kings turn 
growing by reaſon ol the @pmony bg katisndb bythe peſentatton, „et. and death 
of Say that came in by the Stmony. 

This caſe after divers Arguments at the barre pro & contra was argued by 
us, at the Bench openly and at large ; And we all foure agreed, that Judgement 
was to be given foz the Defendant , that is to ſap; fo2 the Kings title by the Sf» 
mony, And Hutton, now this Trinity Terme, being come newly to the Benth, | 
broing been befo2e fo2 the Plaintife,was how of opinton with us, and lo argaed, 
Py own Argument A fet down, which was _ 

It is againſt nature that any thing ſhould be both void, and not vold at once; 


but to ſererall reſpecs it may be, 


As at ſeverall times. Ak I bargain and ſell to A: and befoze inroument, doe | 
bargain and ſell the ſame to B. which fs fnrolled ; now this eſtate is good. But 
ik that to A. be aſter inrolled in due time, the other is ipſo facto void. 

A thing may be void to one purpoſe > and not to another; as ff one ſeiſed of a 
Rent be bound in a Statute, and the rent be releaſed to the Tenant of the land, 
it is utterly of it ſelfe extinct and void, but yet as to the Cogntzee, ic. And foꝛ his | 
execution it is Ow” Cok. lib. 7. 8 * * 4 


on lt * . . ” 0 : 
— * 
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er windhcombe verſ. | BD 
Jiſhop of Vincheſter & Pulleſton. 


fo a Feoff?ment kraudulent ſhall be avoided by not gutlty, not by illue ne infeof- 


tions ok women tenants in Dower, 02 joyntreſſes upon the Statute 11 H. 7. 


it is utterly void againſt the Ring during the life of Say, lo that the king might | 


pp an Aa, and the death is a pꝛivation but no Ad: Therefozenow.obſerve the 
- Errour that growes by not well obſerving the reaſons ol Cales, which are their 


habe ſata that the Church ſhauld have been votd , as if he had been naturally 


filled noz ſatisãed by this Idol oz ſhadow of a Pꝛeſentation. N 
And note the Pleaving is, that Ebden pꝛeſented Say, and that he was admit⸗ 
1 e ; ted, 


—— 


A thing may be void, oꝛ not void, at the Election of him whom it concerns , 
as in Hollands cafe, Anno g 8&«0E. 3. Ia man having one Bene ice take an- 
other without Diſpenſation though he be not induced , and ſo not within the | 
Statute of 21 H. 8. pet the Patron of the firſt Church may take it as void and 
p2eſent p:eſently, oꝛ m y leave tt as full till ſentence of Depzivation. © 

A thing map be void, and vet not tobe avoided in every manner; wherein J 
will not uſe the example of Out⸗lawꝛies made void upon the Statute of 8 H. . 
which is well expounded void by wꝛit of Errour ; koꝛ ſuch caſes are not vold 
fnd-ed but vo dable onely: as there is great difference between a Wait abater 
ag by the de th of the parties, and onely abatable by plea to the W2it. But a 
Sheriffs Bond agatnft the Statute of 23 UH. 6. ts utterly vofd ; and pet pon 
cannot piead non eſt factum to it, but you matt plead the ſpectall Caſe, and con⸗ 
clude judgement 6 action, oꝛ ſo not pour deen » Dive & Manningham & 37 H. 6, 1. 


fa pas : vide Cafe Humberſton & Howgall Tr. 12 Jac. my own Repo2ts, Sup. 
Gooches caſe, Co. lib. 5. 60. in Burrels Caſe Co. lib. 5. But the commoreſt 
caſes are that the ſame thing may be void as to one perſon, and not void as to 
another, and that commonly runs upon this diſtinction, though it be made void y 
againſt ſome perſon and fo2 ſome purpoſe , pet it is ever good againſt the party 
himſelf that made it, as are the Caſes of fraudulent convepances and Altena⸗ 


and that is the leaſt that can be made of this Caſe, That this p2eſentation , xc, 
made upon Simon ts utterly void againſt the King, and the Church in no 
ſ02tfilled by it. Which being ſo, it is repugnant in it ſelke; to ſay that it wall | 
be both void and not void at once againſt the King, Now it is confeſſed that | 


2eſent as to a void Church; which being granted it is abſurd to ſap, that his 
death ſhoulo alter the Caſe ; fo2 the King cannot be diſpoſſeſſed oz barred, but | 


Cauſes ; foz Tum demum ſoimus, cum per Cauſas ſcimus, as Baskerviles Caſe 
ts cited, that if the King have a lapſe , oꝛ (as Juſtice Brown ſaps in the L 
Barkleys Caſe Plow, 249. Agafnſt Welton there 243. who delfvers his opinton 
without either authozity, oz reaſon ) Gzant of the next Avoidance, and an uſur⸗ 


— —————— 


pation be made upon him, and the Clerk die, now the King hith loſt his turn. 5 


Theſe Caſes J grant, fo2 it is appirent , that the Pꝛeſentation made the ulur⸗ 
pat ion and filed the Church, which the Bing could not undoe, but by Quare 
Impedit, after Jnducion ; Bat the death of the Jncumbent did not fill the 
Church, but it hath ſo ſatisfied the Kings turn, as he cannot takeanather , be- 
cauſe ſo much is had in the Kings default, as his turn amounts u.ito, «the 
owner ofthe Advowſon mull be no longer kept out, neither by Law incaſe of 
lapſe, no2 by the grant. 1 5 
Bow this Caſe is clean contrarp; koꝛ here all the Ads that ſhould fill the | 
Church, are made utterly void, and the pꝛelented Jncumbent diſabled to be In⸗ | 
cumbent, even from the fürſt D{montacall pzocurement , which was befo2e the 
13 , lo as there was never in Law Pꝛeſentation, xc. no moꝛe then a 
Bai ſon dead to this purpoſe in law: nay moe, he is diſabled fo2 ever to take that 
Benefice of any other Pꝛeſentation; and thecefoze this Simoniacal Pꝛeſenta⸗ 
tion cannot fill the Church againſt the King, as the uſurpation doth in the other | 
Caſes; and the death conſummate that that was never begun; And there- | 
foze the Statute ſhould have been vainly and {gnozantly penned, if it ſhould f 


dend; foz in this it is, as though he had never been, as in the laid Caſe of Grim- 
dons, and theretoꝛe the Law p2oceeds to give it upon thts bꝛanch to the King 
kos that time and turn only, Which is fo2 that avoidance onely ; which is not pet 


* — 


——_— 


winchcombe ver. 2 On = 167 | | 
Biſhop of Wincheſter e & Pulleſton, 5 


Aron 


ted, xt. Quorum prætextu, & vigore ſtatuti, the pꝛeſentation, tc. were vold 5 

a kind of repugnancy; but ſee Grendons Caſe Pleaded, Plow. 495. that the 
Church being full of the Dean and Chapter, Edw. 6. pꝛeſented Chamberlaine 
who was, c. wich P3eſentation, cc. were utterly votd;. And note that Caſe is 
like this: here the Parſon is incapable of the Church, there the Church was not 
capable of-the Parſon ; and though the P2eſentation and all the Ads be made 
void, yet ft was neceſſary to exp2eſſe them; fo2 withont a Pꝛeſentation Aaual 
by Simony the King could not have the turn, And if the Statute had onely 
made the P2eſontatton void, and not given it exp:eſlp to the Ring, it would 
have kallen to the Patron again, as it doth upon the caſe of Inſtitution by Df- 
mony, and ſo the Statute ſhould have rewarded him foꝛ his Simonv. 5 
Beides note, that in the other Caſes of lapſe and grant befoꝛe mentioned, | 
by uſurpation and death, the King had a turn p2ecedent , upon which, an | 
uſarpation was, and might be made by the pzeſentation & ſo he viſpoſſeſſed; Bat. 

here it is clean contrary ; foz the pꝛetended p2eſentation gives the King his 

Title, and therefoze cannot alſo viſpoſſeſſe him of that Title that it gtves 

_ 

Fox if a Patron would contract with one fo2 Stmonte and then wil preſent 
another without Simony ; the King gaines nothing; ſo there muff be an Aau⸗ 
all, though not an effectuall pzeſentation. But if once the Patron have p2eſen- 
ed by Simonte, the King is ſtraight- wapes intereſt d (though no admiſtion 
fallow) by the exp2eſſe woꝛds of the Statyte : And the obſervation of the thzee 
ſeveral clauſes, makes the difference of the conſequence evident, 

Fo? the firſt, finding the Patron gailty makes his Ac void, and gives.his 
turn to the King ab initio. But the ſecond clauſe , finding the Patron | innocent, 
and the Simonte to begin in the Inſtitution and the Induction after , makes 
the Church void only from the Inductfon and ſo allowes this to be a Plenarty, 
and gives the new turn to the. next. Patron; lo upon the laſt bꝛanch of the 
Statute, if a Clerk that gets oꝛders by Sfmony, obtaine a WBeneficelawfullp 
within ſeven years it is made void: but how # From the Induction, as il he 
were dead, and the Patron to pꝛelent. It either of theſe hid been Ebdens caſe, 
Winchombe ſhould have pꝛeſented now: So that ik a man have a grant of the 
next Avopdance, and p2eſent one withoat-Simony that were inftituted and in⸗ 
duced, oꝛ got oꝛders by Stmony ; yet his grant were executed, but in the other 
Caſe of a P2eſentation by Simony it is truly executed, when the King p2eſents 
wjon his Stmonp, fo2 then is the turne fully efecuted though it were attempted 

cloze, 

And (the ſecrecy of Stmonp conſidered) to take this expoſition , were to frus 
ffrate the Law; fo2 if the Simonp be concealed till death, all were ſafe , which 
the Statute well perteiving gives no lapſe without notice againſt the common 
Patron upon the ſecond and laſt bzanches, and by the ſame reaſon can impute 
no Laches to the King, fo2 which it aner him of his Pzeſentation, 
But J grant if this Clerk ſhould reſigne 07 the like, and a new Clerk were pꝛe⸗ 
ſented and dyed, that now the Rings turn were loft, as in the other o2dinary Caſe 
and upon the ſame reaſon, 

Ali this is ſpoken, as if this were only void againſt the King; But 3 hold it 
utterly void even to ſtrangers that may take lawfull advantage of it; and there- 
foze note the nature of the Caſe, that is contractus ex turpi caula , & contra bonos 
mores, and ſo it is againſt Law, and voto by the Statute, even between the par- 
ties; yea, and ſtrangers ſhall take the advantage of it; like as il a man be bound 
in an obligation uſurious, the Bond is void between the parties am therelo ze if 
ſach an Obligor makes his Executoꝛ and die, and the Executo? pay an ulurious 
Bond, other Crebitozs map ſhew it and make a Devatta vit of it. 

Bo J hold in this Caſe, that if a man be bound to a ſtranger to p2eſent I. S. 
to a Benefice ; and he pꝛelent him upon a Stmontacall pꝛomile ah another 
fkranger, yet the bond is fozfeited, If the King Would pardon the Simony, yot 
J hold * that the Church ſhould Till remain void to this = 
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as the Kings releaſe of Utury will never make the Bond other then vold. 


A Bond fo2 perfoꝛmance of Covenants , whereof if one be bꝛoken, though that 


be releaſed, pet the Bond is fill under fo2fefture. J hold alſo clearly, that if 


this Parſon ſae foꝛ Tithes in the Eccleſiaſticall Court, oz fox his treble dam⸗ 
mages at the Common Law, that the Pariſhioners map plead him no Parſon, 
becanſe of the S{mony ; fo) otherwiſe, if the King ſhould pꝛeſent, and his 
Clerk be received, he muſt not pay both, and to whom he ſhall pay , is at his pe⸗ 
ri, upon the Simonp 02 not; And if the D2dtiiary refuſe his Plea , he may 


-have a P3ohibftton ; fo2 it is made voyd by a Statute Law , by which the Spi⸗ 


ritual Courts are bound: And it is mach ſtronger, than the Caſe upon the 
Stat. 13 Eliz. Whereupon it is reſolved Dy. the laſt Cate; that if a man ha⸗ 
ving one Benefice , accept another, and be inſtituted and favuced into the ſe- 
cond; and then read not his Articles; that yet the firſt Benence voids not by 
Ceſſion, becauſe the ſecond is as not taken, Ard ſo in the Caſe of Norris and 
Eaton, it was adjudged voy? even to the Pariſhioners. 3 

But now J ſay, that it was voyd to al men, quorum intereſt; to the Ring 
and his Incumbent, and all that claime under him, and to the Pariſhioners, to 
the D2dinary , and to the like; koꝛ all things that may concern that point, and 
the parties intereſſed in it. | 4 


But clearly it is not voyd to an-Uſurper,fo2 a man without right cannot pꝛe⸗ 
receive the Clerk of an Uſurper; fo2 he is none of them quorum intereſt. 

Allo, if one having a prochein a voydante pꝛeſent by Symonie, and his Clerk 
de received, ye ſhall never p2eſent againe, as taking this to be vopd, andſohis 
turne to remaine. Fo? as to him it is kun, he ſhall not viſable his own Act, noz 
can have reaſon by the Kings Title to doe ft. TY 5 
And though Winchombe were no way pꝛivie to the Simonie, that doth him 
no good, as to this Caſe ; fo2 the Patronage cannot come to him, till Ebdens 
turne be ſatisfted; whichremaines fill vopd to this purpoſe, not witſtanding his 
Dpmontacall pꝛeſentation, till the King pꝛeſentes Pulleſtone, After judgement 
given fo2 the Defendant , bis Ccunceil inkozmed that he was not induced 
though he had pleaded as Parſon imparſonee any therefoze pzaped a Mzit 
to the Bichdp toꝛ the King , oꝛ upon ſurmile thereof a ſcire facias foꝛ the king, 
why he ſhould not have execution. But the Court denyed both; becauſe they 
muſt be contrary to the Reco2d: pet quære becauſe the Clerk cannot plead un⸗ 
teſs he be indacev,and the King being his Patron thougy he be not induced, can 
not be named with him, This Point being often debated at the Bench, was at 


_ in Mich. Terme Ann: 15. Jac. reſolved by my ſelf and the Court, as followeth 
intra. DO ; F 


ent unto it as to a Church voyd, no! the O2dinary ſo diſcharge himſelf, if he 


„ Stukeley verſ. Butler. 
OT H. x2 Jac, Rot. 827. 


— IR Thomas Stukeley brought an Aion of Treſpaſſe againſt Robert Butler 
F to} felling of certaine Dakes and Aſhes, ec. at old Cleave , whereunto the 
< Tetenvant pleades not guilty, and upon a ſpeciall Uerdic the Caſe was thus. 
* The Carle of Suſſex 36 Ehz. was ſeiſed of the Panoz of Cleave whercof a 
„Pellnage called Stout, and r00 Acres uſually occupied with it, and co moze, 
c and certaine Woods called Blagrave, Pitchill, Erridge, Bore, and Readwood , 
« all lying in Cleave were parcell ; and the ſame year did demiſe unto Robert 
Butler & Julian his wife, and Robert their Den now Defenvant, the ſaid houſe 


Landal the Lands, and Blagrave and Pitchill wood ,' fo2 their lives (excep⸗ 


ting all Timber Trees.) And then the ſame yearby Indenture, div bargain 
© andſellto Edward George, Omnia 1lla , boſcos, ſubboſcos, maeremium & ar- 
& bores ſua tunc ſtant? creicen?* & exiſten* in & ſuper toto illo Manerio ſuo de 
„Cieave, in dicto Com' Somerſet, viz. in &c ſuper tota illa Copit ia ſua, five bo- 
ſco yocaro le Errige wood, cont' 24. Aer. Et in & ſuper toto illo boſco vocat' 
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& Boore wood cont' 10 Acr'. Ac in & ſuper toto illo boſco ſuo votat' Blag 

«Wood, cont' 6 Aci?, Et etiam in & ſuper toto illo alio boſco ſuo vocat' Pitchill 
& Wood, cont' 7 Acr', una ↄum omnibus alus boſcis , & ſubboſcis; ma remio, & 
e Arboribus ſtant” & exiſten'ꝰ ſuper præd' Manerio de Cleave quæ convenienter 
« parcari poterint & ſuccidi firie præjudicio & damno ad Statum & manuten- 


* Anglice, the State and maintenance dicti Manerii de Cleaye: And a Covenant 


« of the part of the Earl, that the ſaid Gorge , and his Allignes during five pears 
« may fell and carry the Woods without interruption of the Earl, oz any o- 
« thers ; and to makeſawing Pits, and to ſquare, and cut the Timber upon the 
“ground during the ſatv Terme, and a Covenant on the part of the Leſſee, that 
« he ſhould ill up the Pits, and make all things faire, and amend the fences 
« that ſhould be b2oken during the ſafo Terme of five pears, Then 
« Gorge , Ann. 38. did bargaine and ſell all the woods to Prowſe and Prowſe 
the ſame peare, did bargaine and ſell to Robert Butler, the Father, all the 
ec Moods in Blagrave and Pitchil-wood, and in the ſeven hundzed Acres; 
ce fo the Woods in the kundꝛed Acres, going with the Youſe , and in the other 
« thzee Woods , remain Will with Prowſe ; who after Anno 40 Eliz. did bar⸗ 
ci craing and ſell unto the Carle of Suſſex all the Woods by him ſold _ 
Uexcept thoſe that he had ſold agafo2eſatd to Butler the Father, Then Butler 
« the Father by his Mill did give unto Butler his ſonne the Defendant his 
c Woods. And the Carie 3* Jac. did bargain and ſeit by deed inrolled unto 


„Sir Thomas Stukeley , the reverſtonof the laid Lands , and all his Woods 


« {02 2420 l. to which Butler the Father attourned;and then he and his wife dyed 
& and Robert Butler the tonne, and Lewis the other Defendant, as his ſervant; 
«by conſent of I revilian and others the Executoꝛs of his Father felled certafne 
« of the Trees in the Declaration, which was Timber at the time of the 
« grant in Blagrave Wood and Pitchill Wood, and other of the Trees in the 
« ſeven hund2ed Acres, and the Jury afſeſſed damage ſeverally fo2 the Trees, 
teverally felled in either Mood, and fo2 thoſe in the 700 Acres, which was well 
and adviſedly done. 
- __ Upon this whole Cauſe J am ok 0 
to all the Trees felled, as well thoſe in the 700 Acres, as in the two G2oves , 
and that therefoze the Plaintife is to be wholly barred, = 
A make but two queſtions; The firſt, Whether the VIz. hath power to re⸗ 
rain the general grant of all the Woods upon the whole Pano?, to the woods 
onely growing upon the five Gꝛoves; oꝛ that the ſame generall clanſe being 
certain and exp2eſſe ſhall make void the Viz. And J am of opinion that the Viz. 
as the whole Sentence is, is utterly void. | 


J am of opinion that the Defendant had good Title - 


The firſt point 
or Queſtion. 


The ſecond queſtion is, Whether the Covenant on the part of my Lo2d of The ſecend 


Sulſex with Gorge; to take the Trees, &c. within the five years next after the 


grant, Mall ſo check and controll the Gzant,that he may not take the trees after 


the five peares: and J am of opinion clearly, that it doth not cont roll the Gant, 
but that as the trees are abſolutely given, ſo the Bargainees and their Allignes 
may take them when they will. RE 3 | | 
Mhirdly, J will give pou my opinion concerning that part of the Clauſe 
that runneth under the una cum omnibus alus , &c. upon which 3 hold, that that 


or Queſtion. 


part of the Clauſe giveth nothing, beeauſe it is void foz ancertainty ,and yet ft 
hurteth not the fozmer Clauſe. becauſe it is diſtin, and ſtandeth of it ſelf divt⸗ 


ved in his power and operation from the other, | 1 
A2à s tothe firſt point, whether the Viz. doth reſttain the generall grant of all 
the woods, upon all the Panoz, to the woods upon the Copices onely,  _ 

A am ot opinton clearly, that tt doth not; and therefoze J wtllconſiver, firſt , 
in generall, how the pzemiſes ofa grant may be checked, reſtrained, cozrecev 
02 explatued, | 5 8 
It may bo cozreced oz reſtrained by a divided clanſe, oꝛ by a connexion of one 
t au e. ; 4 | ut 5 


By a divided clauſe. either in the thing given | by an exception, 02 nth 
2 a ta 


The firſt point 
or Queſtion. 


The force and 
uſe of a viz; 
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ffate given by an Habendrm:But both muſt be where the p2emifſes of the Gꝛant 
are not ſpecial and exp:cfſ:v,but general « ſmplyed,2s to the parpole refirained, 

And therefno2e though the Law ſay, that when a man grants lands, hegrants 
the under-wods incluſivcly, and ſo when he grants his houſe, he grants all the 
feveral romes in the houſe, yet M. 33. & 34. Eliz. in the Kings Bench between 
Keniſham and Redding, the caſe was, that the Mneen leaſed the Parſonage of 
Greenwich, wfth all the lands and underwods exp2efily thereunto belonging, 
(exceptis omnibus groſſis Aiboribus, boſcis, & maëremiis) The opinton of the Court 
was, that the exception as to under⸗Wods was void. But they held, that the 
exception was orely to be extended to great wods. Do is the caſe, 9 Eliz. 265, 
of a x: caſe of an houſe and ſhops (excepting the ſhops) which pꝛoves that the 
rule, expreſſio corum quæ tacitè inſunt nibil operatur, is to be underſtod having re- 
ſpect to it ſelf onelp, and not having relation to sther clauſes, 

So a Leſſee may be reffratned by a condition, not to alien 21 H. 6. 3 3. but 
not if the Leaſe be to him and his Aſiqnes, as an office of truſt to one, and his 
Allignes gives power to grant it over. | 

A condition annexed to an eſtate given, is a divided Clauſe from the Grant, 
« therefo:e cannot fruſtrate the G zant pꝛecedent, neither in any thing exp:cſſed, 

noꝛ in any thing implped, which is of his nature incident and inſeparable front 
the thing granted. = | | 

And therefo:e Sir Anthony Mildmayes Caſe, Co. lib. 6. 40. A gikt in tail, 
upon condit ion not to ſuFer a common Recovery, it leaves you the land and the 
eftate, but it takes away a liberty which ts inſeparable from the eſtate, as to a 
fee, net to alien. And a grant of an houſe upon condition not to meddle with 
the ſhops, is void; fo2 this doth not as an exception reſerve the ſhops to the 
JL c62, and from the Lene; but leaves them in the Leſſee, and then fo2bivg 
the ule of that it hath made his; which is repugnant. So upon Whiſtlers Taſe, 
Co. lib. 10.63. though it be well fafd, that when the King grants a Panoz cum 


perti nentiis, it no mo2e paſſeth the Advowſon then if it. were expzefly excepted; 


vet the woꝛds adeo plenè, &c. Will carry it in the one Caſe, not in the other, when 
ft is exccp:ed, So e convelro, the Pannoꝛ adeo plenè will admit an exception of 
the Advowlon, not if it were expzefly granted, 

Upon the ſame reaſon ts it, that if you vemiſe a Panoꝛ, pon map by an ex⸗ 


ception pire awap as much of the Demefnes oz Services, oz beth, as pou will, 


but yva mult leave it ſtil a Pano?, having ſome Demeſaes, ſome Dervices, 
and a Court. This J mean, when that that pou have, is ſuch a true. Pano?, 
as hath both Demelnes and Service; fo2 though a Pannoꝛ may ſtand and paſs 
by that name, that is but titular, yet your Gzant hall be taken, as the thing 
is that you grant. | 

Again, by an excep:ion, you ſhall not make the whole G2ant fruffrate 
though the G2ant be in general wo2vs, Therekoꝛe if you have but one Cloſe in 
„ 3 Demiſe all your land in D. (excepting that one Cloſe) the exception 

8 void. | 
18 Eliz, fn the Kings Bench, Dorrell bzought an Cſectment againſt Collins 


in Lamberhurſt in the County ok Kent. The Jurp found that the Paſters and 
Scholars of Linkfoid, were ſeiſed of the land in queſtion, being p irt of the P. ⸗ 


no2 of Hochley in Lambet hurſt, and that they did demiſe all their lands in Lamber- 
hurſt, excepting the Panoꝛ of Hotbley, under Which the Plaint ffe claimed; and 
they found that Lamberhurſt did extend into Kent and Suſſex, and that the 
Matter, tc, had no hand in Lamberhurſt, but the Pano: of Hothley, and f: was 
adjudged that the Leaſe did carry the Þ:c.o2 of Hothley, and that the exception 
was vofd. And allo that the Jury being onely of Kent, ought to finde tat they 
had no lands in Suſſex, as well as in Kent, becauſe the iN4e, guilty oz not gailty, 
depended upon it; otherwiſe where a locall thing in another County is ſpeci:;i- 
I put in iC1e, F . 
Like Lap is ot the uſe of an Habendum, that if by pour pꝛemiſes you have 

gfter no certain noꝛ expzelſſe State, then that otherwiſe the Law would give ; 
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pou map alter and abꝛioge, nay pou may utterly fruſtrate it, by the Habendum. 
And thetetoꝛe in the Cale of Hodge and Croſſe M. 33 & 34 Eliz. in the Kings 
Bench, one Warren made a Feoffement of Lands in London Habendum to the 
Feoffee, and his heires after the death ol the Feoffoz; and upon argument, the 
Feoffment was ruled to be void. See 3 
And pet in the Caſe of Underhay , and Underhay , Hil. 34 Eliz. in the Ring 
Bench, the Cale was; That one having leaſed his Land to thee fo2 their lfveg 
granted the Reverſion Habendum to theG2antee fo? his life; and then added theſe 
woꝛds, which ſaid Eſtate fo2 life to begin after the death of the thzee firſt Lefſees' 
And that was avjuvged a good Eftate in reverſion foz life, Ad 
Heither can you by an Habendum fruffrate a G2ant that was compleat befoꝛe, 
as the Caſe is 7 Ed. 6. where a Leſſce fo2 years granted an his effate Flabendum 
after his den h. Bo much ok divided Clanſes, 1 
Bat now ok one Clauſe carried on with a connexton, ſo as they make but one 
entire ſentence, till the whole be finiched, the Law is otherwiſe; foꝛ one part of 
theſentence map not onelp abꝛioge and correc , but utterly fruſtrate and make 
votd the whole Gant, And therefoze if a Leſles fo? pears grant his Terme atter 
his death, the Gꝛant is void. 5 by 
. So in Doughtyes Caſe, Co. lib. 3. 9. the Cale was, That the Duke of Nor- 
| thumberland was feiſed of divers Youſes and Cottages in the Pariſh of 
|  Safnt Sepulchres London, and bargatned and ſols an his Tenements in the 
| Pariſh of Dafnt Andrewes Holborn, in the Tenure of one William Gardiner, 
| unto one Lea; and the Gꝛant was judged void, though thoſe Pouſes were in 
the Tenure of Gardiner, which was the point judged; But where it is aden 
in that Caſe, that the Conrt was of opinion, that if he had begun with the Te 
nure of Gardmer, which was true and ended with the Pariſh miſtaken, that 
the G:ant han been good by the Rule, utile per inutile non vitiatur; A hold 
ft plains contrarp; fo2 the ſeverall circumſtances and-deſcriptions circum⸗ 
tribe and aſcertaine the Gzant, And it is a good. Rale, Incivile eſt niſi tori ſen- 
tentiꝭ perſpectà de aliqua parte judicare. ä N | 
And therefo2ze the Judgement in Doddingtons Caſe Co. lib, 2: 3 2. is full in the 
point. H. 8. was ſeiſed of the Poſpitall of Welles, whereof certafng lands in 
D indace, out of the Citcutt of Welles, which were in the Wenure of John Browne, - 
were part, and he granted unto Ailworth-all his Lands, in the Wenure of John 
Browne lcituate in Welles to the ſaid Yoſpitall belonging. And it was avjuvgesd, - 
that though the firſt part of the deteription as it was placed in the Patent in the 
Tenure of Browne were ttae; pet the latter part (being falſe) marred all, even 
tf ft were the grant of a common perſon, And indeed in one ſentence it is vaine 
ko imagine one part befoze another: foꝛ though wo2ds can neither beſpokennoz 
 braitten at once, pet the minde of the Authoz compzehends them at once, which 
gives vitam & modum to the ſentence, ; 
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But in grants of particulars ſaffictently once aſcertained, another miſtaking” 
will not fruſtrate, though it be falſe, As Paſ.23-El.Dier 376. One made a Feaſt 
ment by Attourney of a Pelluage in D. which was R.Cotrons,and indeed it was 
Th: Cottons, pet it paſſed;fo2 elſe all was to be fruftrate;bat a thing certain may 
be biminiſhed, though not wholly made void, as in Ognells Caſe, C. lib. . Ra inſ- 
ford poſſefſep of a Terme in Cruel Grange, whereof part, that is to ſap, Hobsfield 
| came to one Frecki:on tn poſſeCion fo2 part of the Terme, and to one Beer; fo 
— thercff of the Terme in reverſion; and a Rent-charge was granted aut pf- 
Cruel 8 range, nuper in Tenura Rainsford, & modo in Tenura & occupatione T5 
— = charge Hobsfield but it charged the teſt, and ſo there was no-re- 
| 1 8. oo 5 5 ; 
| | How I-come fo the uſe of a (viz) 02 (ſc.) oꝛ in Encliſh (that is to ſap) and the i 
nature ans toꝛce of it. It is neither a direct ſeverall Clauſe, noz a direc entire 
Clariſo, but it is intermedia. E 
Firſt it is clear that it is not a ſubſtantive Claule, oł it telt, and therefoze gon 
can netther bogin a lentence with it, nod make aſentenceof it by it belt wat 
- =— 16 
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is (as I map lep) clauſt la ancillaris, a Kind of and- matd to another clauſe, and to 
delihtr her minde, not her own. And therefoze it is a kind of Interpleter; her 
natural and pieper uſe is to particulartze that that is befoze generall, oz diſtri⸗ 
bute that thit i in groſſ., 02 to explain th't that is doubtfull 02 obſcure, 
| Firſt, H muff 113; be cantrary tothe ps miles, ds 20 H. 6. Ereſpaſſe with-a 
Corkininando, till tue day of the Wit purchaſed, ic. ſuch a dap , Which is not the 
ſame, ts utterly voto, 5 By 
Neoxt, it mutt nei her increaſe, noꝛ dimtaiſh; for ti: is not the nature of if, to 
give ot it telle: As it J have in D. Bl:ck-Acre, white- Acre, and Gꝛeen- Acre; 
and J grant unto you all my 4 ands in D. that'is to ſay, Black- Acre andWhite 
Acre „pet Gꝛeen- Acre ſhaß paſſe too; but if J adde under the viz, land lying 
out of the Town ok D. tt ſhall not paſſe, And therefoze ſee 29 Aſſize 23 upon 
a partition, between th2ce Partners in Chancerie; one of them fo2 a ſurplyſ- 
age, granted unto the cther two, a Rent of five p:und a year; that is to ſap, 
to the one fifty ſhillings and to the cther asmuch; pet itwas judged an entire 
Renk. And 29 Ed 3. 39. It ts holden, that if J grant a Rent of 20 s. out of two 
- Panio2s, c. 10 8. out of one, and almuch out of another , it ts but one Rent, 0 
are Knights Cafe, Co. lib. 5. 5 5. and Winters Caſe, 14 Eliz. Dier 308. upon a 
difference where the Rents are referred ſeverallp at the firſt, and where they 
ait it the firſt entire, and bꝛoken by a vim. = 
-*2 S018 El. Dier 3 50. Ati Obligation ot two hundꝛed pound to two. ſolvend. the 
one hundꝛed to the one, « the other to the ott er, the Book leaves a quere;but it is 
klear, a Voidfolvendum. So Hill and Grarges Caſe, A Leafe made in April foz 
+ example; rend ing a ycarly Rent (that is to ſay ) at dur Lady day, and Michael- 
miſſe, the parly payment cannot be diminiched. Osborns Cale. Co. lib. 10. 1 3. An 
: Anglice; ( which is but a viz. oz that is to ſep,). ſhall nerer exceed the Latine, 
i But now J grant on the other ſide, that a viz. may woꝛk a re ſtriction where 
: the kozmer woꝛds were not expꝛelle and fpectall; but ſo indifferent, as they map 
-recfibe-fach a''re-(ridion without: apparent injurie 3; though thoſe kozmer 
wo2ds by conffruc(on of Law would have had a larger ſenſe, if the viz, hid 
"nibfibeon ; and the refo:e ſee-7. E. 3, 9. Mortimers. Cs ſe:: Dae granted ten pound 
dk Reit; (Pote not a Rent Which mut (as J hate ſaid!) be under ſtood one 
. Rentof ten pound) in his Panoz df D. to rect ive by the hands of one Tenant 
- fo much 53nd fo fri m one Tenant to another, till he made up ten p und, ſaving 
his Signto;p. And the opinion of the Curt was, that this was but a Gant of 
the tererell Reuts ok thoſe Tenants, as Rent (cc by this viz. which had 
been otherwiſe, ik it had left at the pꝛemiſes without the viz. foz then it would 
have been a newentire Rent often pound cut of tte whole demeaſnes ofthe 
-Wano2; But J am of cleare opinion, that if the partirular:Rents in the firſt 
Ente had made but ftve pounds, that then the pzemiſes would have taken place, 
and the viz. had been void, Like unto the Caſe 15 Af, rr, & 15 Ed. 3. Fitz. 
charge 9. If A. grants twenty chillings Rent in his Panoz , viz. hy, the 
hands of one ſo much, and of: another fo much; and the Tenants alligned 
Ars Vat Tenants at will, the whole Manoꝛ fs charged, koz the (iz. ) being 
'oknooffect , is vold in Law : fo; it ſelf being of no effec , : cannot fruſtrate the 
pꝛemiſes., which are of ſufficiency of themlelves, 8 Ed. ». 59.: One gave land 
to A. and B. Habendum to A- foꝭ life, and after his deceaſe to Br This Was holden 
good. Bo Littleron 66. Ik a man give land to two Habendum to theni . 46. 
theiene moity to the one, and the other mei: ꝓ to the other, it is good. Foz note, 
that 'the ſubſt ince-of the piemiſe3-4s not altered; koꝛ bo h of them have. the 
1ole in uſe, in comms as they (ould have had tr ty the pꝛemiſes jointly, which 
is but a point of qu 1lity,oz accident cltered, 2B i if ic were twenty Acres to two 
ſe . En to vne, and ten to another, it were void. Oo upon the Caſes A H. 
6:5: & 13 H 7. - 14. J hold if J grant Land to one, and his Heirs; vip: the 
Meirs of his bodp, it is an eſtate tatile. So 13 Elz. Dier 299. Ing Quare 
Taipedit; 01e is pleaded leſſe n ofHa Manoꝛz, to which tte Advowſon appends, 
4 Nato Pꝛetent in the third turn, it ts good; but if one ſeifed of a whole Ad⸗ 
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voivto't Gould grant the whole, viz. to P2eſent every thirdt tins ei were Ry 
void. Do upon the Caſe 9 Eliz. Dyer 261. It a man have 1. ands ina Pamtlet; 11 — 
and other Lands in another part of the Town; tt he grant his Lands in that 
Town ſc. in the Hamlet, 3 hold that no moꝛe will paſſe, , But it he grant an 
his lands in the whole Town, viz. in the Hamlet, all the land will paſſe;; and 
the viz. is votd „and 6. Edw. 6. Dier 77. The Ming granted ſitum Abbatig nee 
non omnia rerr* prat* paltur* & ſubſcript dig. Monaſterio pertinen'“, viz. Sucha 
; Claole, and ſuch a Cloſe;and the opinion is, that the viz.ſhall only ſerve to explain 
. the woꝛd ſubſcript', and that all other the Lands belonging to by nnn 
3 ſhall paſſe by the expꝛeſſe woꝛds. 
Nom to the ſecond great point, which is, Whether the Covenantdn the pa 


| it. 
of the Gꝛantoꝛ, koꝛ the five pears, doe diſable the Gzantee, oz * that claims may 
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under him; to take the Trees, after the five pears expired. 
J will tap little, fo: A. declared my ſelfe in the 2 not te hol that 
| queſtionable, neither do I yet, SF 
Fo2 firft+it is clear-that by the gꝛant of the Trees by A Tenant fn Fee-Um' 
ple, they are abſolutely paſſed away from the Gzanto2,and his Metrs, and veſtey 
* the Gꝛantee, and gce to the Executoꝛs oꝛ Adminiſtratozs being in under 
Kanding of Law, divided as Chatteis from the Frerhold : And the Gꝛantes 
hath power incident and implied to the Gꝛant to fell them, when he will; with: 
gat any other ſpectall licence, which can never be reſtratned by a power — 
by the Gꝛantoꝛ tn the affirmative, which the Gꝛantee dad befoze. . - 
 Andtherefoze.8 Afl. 10. Dae gꝛanted a rent of ten pounds a peare to the bul⸗ 2 
band and the wife fo2 their lives; and ik the wife ſurvive ; that then ſhe has 
hade thꝛee pounds a year foz her life, and judged ſhe ſhoul> hold her ten pound 
A rear Otherwile, it it had been ſatd that ſhe ſhauld have thꝛee pound a peate 
4 and no mo2e, And fo Trin. 28 H. 8. Dier 19. The Leſſo2 Covenanted thatths 
; Aefſee might take thoꝛne by Aſſignment of the WBaylite,yet he may take with- 
out; other wiſe, if it were inthe negative, | 
Stat: Ates that are taken by intent, chal not by an affirmative alter a foumer 
p wer, 33. H. 8. Dier 50. The Stat: 2 H. 8. 17 Eliz. Dier 34 1. hereafter. 
Pow. the Gꝛant implying an ablolute liberty to the G2antee'to take, if the 
| Cpvenant were on the part of theLefee,not to take after the fiye-yggrs; it woulp 
not extinguiſh his p2operty, noz conſegquently his power, to take ti alter the 
five years; and therefoꝛe it he took them he might plead not guilty in Wreſpaſſy 
but ſhould be anſwerable to an Acton ol Covenant toꝛ it ;fo2 things have their 
pꝛoper effeas and conſtderations, and ſeverall reſpec of Actons ave not to be 
confounded, And therefo2e 3 Eliz. Dier 199. 3f the eff: Covenant to repaire 
the houſe af his pꝛoper Colts; 02 again, if the Welles Covenant to repatre the 
Pouſe:athts P2cper. Colts ij in Timber woꝛk and the like, vet in both Gaſes if he 
tetied Timbyr to repatre z there is no change in the remedp, by Acton ol walls 
but by Aion of Covenant, 
2 The Statute of 27 H, 8. of Court? of. Augmentation, all G auts of Lands 
| within their ſurvey.ſhail be ſealed with that Heale gente 33 8. ier 50. For 
want of a Hegative, much moꝛe i it had been (man be ſealed) as here, 17 Eliz: 
Dier 344- the late Manafteries were given to the Ming: P2oviſo-0@votd fraus 
dulent:;Lcoſes within: the pear of the diſtalutton n, and gnother Pgopiſo ia nbe 
afirmatiyc; that Leaſes: withthe anctent Rent hal be good: Met ſudgepthat 
a Leafe within fo2 2tv:daygs without. Ancient Ren was godd, to her en 
power befoꝛe and therg y no negattve.. d ad % 448 045 t 
«:.Lafly, this Covenant on the part of the Grantor hath its; noceCarp, nes 
though tt work nothing in the reſtraint ol time kes ſelling: 1. koz it ines power - 
to Dis and make Paw-pits upon the ground, and tafgnare the Nimber there; 
which the G:antee-could not doe by theſknp'e G2ant of tho: Timber; without 
ſach a ſpecial Warrant, Alto it cantatnes a general: warrantp, that: the en 
tee may take and fell Timber wichoar, the leg n ec of: PP perſen 
0 persons whatloever. JJ $6 ” 
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The Clauſc 
una cum omxĩ- 
bus allis. 


20 H. 7. Caſe 
Strat. Mare. 
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Stake! verl. 
| Mi. 


Now to the third and laſt point; Ik the claufe had been that the Earle har 


granted an his Woods and under - Woods growing upon all his Panoz of Cl:ave 


which could conveniently have been ſpared without pꝛejudice to the Eſtate of 
his Panoꝛ. A ſhould be of mind that this Gꝛant were vo. 

Ann yet it is true, that many things that are uncertatne of themſelves, being 
renured to certatnty by ſuch meanes, as efther the Law appoints, o2 the party 
Hirnlelfe aſttgnes , may take effec ; and therefo2e the Caſes put are cleare, that 
the Fine ofa Copy- holder being uncertaine, (hill be made certaine and reaſoe 
nable by the Juty and the Court, upon the cirtumſtances of the Caſe, So of 


tonvenient time of remove upon the death of a Tenant foz life, 31 E. 3. barr. 205. 


In treſpaſſe foz eating bis Cozne;the Defenvant pleades that he had Common, 
and the other left his Copne there, atter other men had carried, e it was ready to 
be carried, ec, Of evill will, c. The Plaintiffe, that ft was not v2y xc. But note 
that all thete and the like are p2ovifions in law, foz Aas in law, Aiſo J grant 
that if the Earle had covenanted o2 granted that Gorge might have taken ſuch 
Trees, as might conveniently have been ſpared without pꝛejudite ec, That this 
being but a Covenant , oz grant execnto2y, he might have taken Trees by fo2ce 
ol it, and have juſt ifiev,ſpeetaliy averring that they might be ſpared,and put him⸗ 
ſelt upon the Jurp fo2 ft, But our Caſe is not of that nature;but it is 1G2ant oz 


baxgain-whirh mut take effen,aiv change the p26perty of the thing granted ei⸗ 


ther pzefently at once, oꝛ inchoative depending upon ſomewhat that ſhall re- 


duce tt to his full effect;which when it is done ſhall make the grant good ab initio, 


And it J make a Leaſe to A.fo2ſo many peats, as I. S. ſhall name, oz 


 Szant tuch Libetties, as another Town hath , both theſe at the time of the 


Oꝛant appeare in Caſe to be mave tertaine, and the common Caſes ol G2ants, 
that take the perfection by Elections given by the party oꝛ by the Law to cer⸗ 


- tatne perſons, * 


9 


The fame Books and reaſons that p20ve that when the electfon cxeates the 


Interest, nothing paſſes till eleaton, theſa me p2ove; that Where no eloction can 


pe, no Intereſt can arise. 1 7 
Bullocks Caſe, 10 Eliz. Dier 28 1. Feoffement of an horſe and 17. Acres, 
parcell ot a Maſt, the Feoffee , not his Heirs, mut make his eledton, 02 elle 
the Gang gg votd , and 2 H. 7. 23. So Haywards Caſe, Co. lib. 2.3 6. J give 
the one o houſes , nothing paſtes till the Donee chooſe, therefoze he muſt do 
it , his Exetutoꝛs cannot, 44 E. 3. 43. is a good Caſe : A Pato; fold his Woods 


drtepting fozty of the beſt Dakes at his chotce , to be taken within two pears; . 


then the P3ioz b2ought.an Action of freſpaſſe againſt the Uenvee fo2 felling 


years od expire, and therefo2e required him to make his choice; but he te- 
fuſes, when pon he cyoſe foatp of the bet himſelfe 37 
took the reſt. | ES EST ws 
Do note that the Uenvee in this Cale har no pꝛoperty, till electfont 02 defanlt 
made by the Mendez, which was ſupplied and made certatne by the Aendes; 
and pet the Wender, could not have made the choice in vefarilt of the Wenvoz til 
the time incurred lo nere, that he mult needs; And that mut be put upon judges 
ment of the Fury o Conrt,upon ſpecia Declaration ofthe time, and number of 
tie Trees, and the like. But here it tannot change pꝛoperty pꝛeſentiy ot any 


Trees certain, betauſe it is ancertaine which Trees may be ſpared, and which 


not, and divers Trees map be ſpared, and inditterent, whether theſe os thole, and 
chere is no petldn to whoin it is given to determine Which map be ſpared, which 


not: Bur il tho Gzant had been ot ſach Trees as RS. ſhould judge might be ſpared 


A might buve food with his veterminatten. Primo Maris, Dyer 90. & tale of 
Woods which may be reaſoitably tpares 7 E. 6. terme that al be to come after 
Us vesthtuntertain ans apparent that at the time of the G2ant it is not referred 
ds eoftatniy; 22 H. 6. a Gzänk te thbo, & hered' vetd, © 

But the Deſenvant hath pleaded not guilty , which he cannot nigintaf 


nuns 
leſte 


. 

_— 
9. 
* - 


wem, he pleaveth that the Plaintiffe velaping his chotce, till the two years | 
were almoſt expired, fhat he could fozbear the felling no longer, but his two 


left them landing, and 
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ok the ſentence to good uſe, and not to avoty all. 
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Top ſall & others +8. 
verſ. Ferrers, 5 | To 
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jeſle the Trees were acualp his, befo2e he felied th'm ; fo: if it had been but a 
liberty to fell, he muſt have pleaded it, and not plezve3 not onilty, 
Alſo he malt have averred that thep might have been fpared, which is nat 


— ——_— 


- 
23 — 


p eaded, no? found by the Jury, And ſo the Delendant pleaded; Primo Maliæ 


Der gc. | | | 
Now though J am of opinion as befo2e , that this laſt clauſe is vold fo2 tn» 
certafatp;yct J held clearly that it reacheth not to the fi-| clauſe of Gꝛant, upon 
which 3 have argued and concluded fo2 the Defendant , but looks back onelv 
to the laſt clauſe beginning at una cum omnibus aliis boſcis, &c. which though it 
be fruſtrate , yet the firfi cianſe ſtands perſec of it ſelf; fo2 it is true, that it a 
Gant be carried in gener alls, Which of it ſelf is not certain, ff that by the other 
parts of the ſame entire ſentence in point of deſcription, oz other declaration 


cannot be true, as in Doughteys and Darringtons Caſes befoꝛe, 02 cannot be effes 


ctuall, as in this concluſion of uncertainty, oꝛ be reſtrained by a Concluſton, as 
in Finches ©afe, Coke lib. 6. 39. mark the Sentence, 5 

The Rent of twenty pound a year was granted bythe Lady Finch to het 
ſonne, in theſe woꝛds, Out of the Panoz of Eaſtwell, Otterplea, Potbury;and Sea:s, _.. 
and her lands lying in the Pariſhes of Eaſtwell, Wettwell, and Challock-, oz el. 
were in the County of Kent, to the laid Manor, oz anpof them belonging; cleerliy 


this charged no other lands in thoſe townes , but ſuch as belong to the Pano2s; 


fo2 it ts plainly one onelp entire compacted ſentence, ſo woven and interlaced 


together, as there is neither diviſlon in words, noꝛ ſenſe , and that is a jopning 


— 


* 


Mote, thele Caſes are of one entire and compacted lentence, and theretoze one 
part may overth2ow oꝛ reſtraine another: bat our Caſe.hath two clauſes that 
are clearly diſtinct. 15 SR 

Firſt, a grant of all thofe his Woods ſtanding upon his whole Panoz, 
which anſwers the P2onoune illa, being reſolved thus; all thoſe Moods which 
ſtand; to that clauſe , I joyne the viz. as an hand-mato as J ſad , though it be 

Then comes the ſecond clauſe, una cum omnibus aliis boſcis, &c. which in Law 
though it be governed by the firſt woꝛds of grant, yet that woꝛd of grant is re⸗ 
ſpecttvelp-as ſeverall grants of ſeverall things, And it is all one as if he had laid, 
he granted all the Wsods growing upon his whole Pano?, and he atſo granted 
all other his Wood3 that might conveniently be ſpared, cc. And in that Caſe of 
Finch ft ts granted, that ff J grant a Rent inthisfo2m iſſuing out of my Pa« 
no2 of D. and out of my Lands and Tenements in D. and S. and out of my 
Lands elſwhere to the laid Pano? belonging; that this miodle clauſe ſtands 
ſo in frame divfocd, that it ſh ill charge my Lands in thoſe Towns, though they 
be no part of the Mano? ; and pet that clauſe is facloſed with the ang; both 
b:fo2e and after ; much moze here, where the firft-generall clauſe ftands clears 
by it ſelf , and the ſecond clauſe under the una. cum omnibus ali is is a new addi 
tion, and of other things than were betoze granted, and hath his owa concluſton, 
with convenienter, &c. attending upon it. 85 e 


Edvard 7. opſall and others, verſ. Ferrers. CE 
_ Trinit. 15 Jac, Rotul. LIED. Heel. 


by Roos Topſall Clerk, Parſoin of Saint Botolphs Without Alderſgate „and Cuſtom of the 
1 the Churhwardens cf the.ſame, libelled in the Court-Chriſtian, againſt Sir Pariſh , chat a 
Johu Ferrers B night; and alleaged tyat there wis a cuſtome within the City of Paſſenger dy- 
London, and eſpecially within that Pariſb; that-if any. perſo 1. die within that N. 7705 F 
Pariſh,beiag. man 02 woman, and be carried out of the ſame Pariſh, anthurſed there, ing 
elſwhere-that there ought to be patd to the Parſon of this Par iſh, ik he be Urte buried ell 

elt where, in the Chancell ſo much, and to the Charch⸗wardens ſo much, being where. 

the ſums that they alleaged, were by cuſtome papable unto them, foꝛ ſuch as were 

varied in their own Chantell; and then alleaciag that the wife of Sir John 


Ferrers 


| 
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176 Plant verſ. Shaw ver. Hanles verſ. 7 
 Thorley, J Taler. 8 Bayfield. 8 


* 


— — * 


Ferrers died within the Partfh, and was tartied awap and buried in the Chan: 

cell of another Church, and fo demand of him the tatd ſam, Whereapon; foz 

Sir John Ferrers a Pꝛohtbition was pꝛaped by Serjeant Harris, and upon de⸗ 
bate ft was granted; fo2 this cuſtome is againſt reaſon, that he that is no Pas 

riſhioner . but may paſſe thꝛough the Pariſh, oꝛ lie in an Inne foz a night, ſhauly 

be fo2ced to be buried there, oz to pap as if he were; and ſo upon the matter to 
pap twice foz his burtall. 


Treſpaſſe. . | Plant vet. Thorley, 
Hill. 14 Jac, Rot. 861, 


Lant bzought a Treſpaſſe againſt Thorley, foꝛ taking and carrying away 
an hundzed loads of Zurfe at Leake; the Defendant pleads, quod locus 
in quo (whereas there was no place aſſigned) was two Acres, called 

«Black-acre fn Leake, which was his Freehold, and that he digged the Turfe 
Stat. of Jeoſs there, and tok them a wap prout, &c. The plaintiffe ſayes, that locus in quo, 
fails, verdict © was a piece which contained twenty acres in Leake, alia quam, &c. and the 
helped there- « elfendant quoad aliquam tranſgreſſ in præd. 20 Acris, not gailty : whereupn 
* „ {ge was taken and found koꝛ the Plaintiffe ; And it was moved in Arrett of 

Judgement, that this was no iſſue ; fox there was no twenty Acres, no? place 
tettain in the Declaration; yet the Court gave judgement fo2 the Plaintiffe, 
Fo? though ft were not in the Declaration, vet it was no plain departure from 
the Declaration; koz both parties were agreed, that the Treſpaſſe was done at 
Leake; ſo that the aſſigning of a mo2e particular place in Leake ffands well 
with the Declaration, and doth but reduce it to moze certainty, and is a ſupply 
of that, that might have been well laid in the Declaration, And ſo it is not a 
Uervic out of the matter, and ſo no iye,but is a Uerdict holpen by the Statute 
of Jeoffailes: 


Shaw vetſus Tajler. 
Herriot Mich. 14 Jac. Rot. 2387. or 3287. 


Herrior ſer- T He Defenvart made Avowry fo2 Yerrfot-ſervice.; the Plaintiffe pleaded 
vice. | in Bar, that the Tenant at the time of his death, nulla habuir animalia; and 
the Defendant demurred: And it was adzudged fo2 the Plaintiffe, be- 

Nulla habuit Calile the Avowry was inſufficient; for that it did not ſet down in certain, what 
animalia. the Perriot ſhould be, ſcil. Beaſt, oꝛ other thing. Quære, if it were expꝛels the 
belt Beaſt, either in caſe of Tenure oꝛ Cuſtome, it the Tenant have none with⸗ 


out fraud. i | 
Note noſach thing in rerum natura, no Guard, if there be no Petr; od he of 


full age, | | 
Hawles and Bayfield, 


Prohibirion, Hill. 13 Jac. Rot. 312. B. R. 
Is was repoꝛted in the Common: pleas this Term, Trioit. 15 Jac. That in 
the Rings Bench, in the Term and Roll afozeſatd between Hawics and Bay- 
fie ld, a P2ohtbition was awarded upon this ſurmiſe, that between the Lo2d 
Chandois then ſeiſed ot the Pano? of Blunſden in Wiltſhire, and the Defendant 
then Parſon of Blunſden; there was a conco2d and agrement, that the Lozv 
3 Chbhandois and his Farmers of his ſaid Panoz? ſhould pay unto the ſatd Parſon, 
werbalto pxy bo long as he ſbould remain Parſon, ſuch a ſumme of money in full ſatisfacton 
money in dif- Of all Tithes; and that in conſiveration thereof they ould hold the ſaid Pas 
charge of — N03 difcharged; ic. and upon Demurrer it was adjudged fo2 the Defendant,and 
Piches. a conſultation awarded, 


Steward 
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Steward Gage's 0 Bell verl.  Swinnerton 7 77 
verſ. Biſhop.Y Caſe. \ Hartly, 5 verſ. Miller | 
Steward verſus Biſoopß. Gal, 
Tr. 14 Jac, Rot. 769. | 1 vs 
TF Ames Steward b2ought an action of the Caſe ajaiult e tu ſaying of him, Aion for : 
Þ James Steward Innuendo, &c. is in Warwick Haol,fo2 ſtealing of à Mare, and Goa a 


other Beats; and after a Uerdict fo2 the Plaintiff, upon divers motions in ing. 
Arreft of Judgement, the whole Court gave opinion ſeriatim, that the words 
would not beare Action , foz they do not affirm directly, that he did ſteale the 
Beaſts, as if he had ſaid that he ſtole them, and was in Gaol foꝛ it; but they 
do onely make repozf of his impꝛiſonment, and the ſuppoſed reaſon of it; and 
it may very well be, that the Warrant oz Mittimus was foz ſtealing erpzeſſely, 
and it is the common foꝛm of making of the Kalendars of the Pꝛiſoners foz the 


Juffices of Aſſize, and the like. 
| Gage's Caſe. 


8 an Attoꝛney of this Court, ſued as Adminiſtratoz by Writ of privi⸗ 
ledge, and if was moved by Chibborn, That they ought to ſue by oziginal, 
Quod fuit conceſſum, and therefoꝛe he took out his oziginall, Paſc. 15 Jac. And 
the Defenvant appeared, and the like opinion was given this Trinity. Term, 


| è converſo, foz Drury who was ſued as Erecutoz to his Bꝛother, by Bill, being 
an Attourney, T Ng on Hos 
| Bell againſt Hartley and his Wife. „„ ne 


D Ichard Bell b2ought an Action of Waſte againſt: Hartley and his wife ; Recep: 
I and affer.iſſae joined af the Niſi prius , the parties appeared, and ver- 
dict was given fo2 the Plaintiff; and now at the day in Banke , Henden Ser⸗ 

mw moved that the wife might be received, but twas rejecged as a ſtrange 

Motion. | i, 3 3 5 | 
Swimerton againſt Miller, Replevin : 
i Hill. 14 Iac. Rot. 2049. | 


J? a Replevin between Swinnerton Plaintiff / and Miller Defendant , upon 
occaſion ot motion in arrreſt of Judgement, it was reſolved by the Court, 
That whereas one Robert Winniffe was ſeiſed of a Copy-hgld of the Mandz of 
Iſlington , and by licence of the Lozd demiſed the Cayazby Inzgafare to the 
Plaintiff foz2 twenty years , rendzing twenty five'ptnds pef Annum; that 
the ſaid Robert Winniffe ſurrendzed the reverſion of. the one moity of the ſame 
Copy-hold. ko the uſe of Nicolas Winnifte, to which he was admitted; and then 
he ſurrend2ed the other moity to one Mary the Wife: of Johin Miller, who was 
alſo admitted, and the Defendant as Bailiff to the ſaid Mary and her husband 
foz half the Rent,as belonging to the reverſtan of the half, made Coniſance. It | 
was reſolved by the Court that the ſurrender by the name of a reverſion was 1 
god in this caſe (though the Leaſe were not made by ſurrender , (which has bʒ 
been direcly derived and that accozding toCuffome , out of the cuſtomary 
effate) but by Indenture) fo ſtill it is the Leaſe of the Coppy-holper; and not 
] of the Lord, and vet perhaps if the Coppy-holder ſhoulp-fozfeit.his eftate, the - 
| Leaſe would ſtand againſt theLozd in this kind of demiſing by licence. Allo it 
was holden clear, that the Rent was to be divided by halfes accozding to the 
halfes of the reverfion. TO 0000 
Laſkly, the Court mas of opinion, that there needed no Attournment upon 
the ſurrender made of the moify of the reverſion by Robbert W inniffe unto Ni- 


'v 5 h 


cholas, becauſe it paſſeth not by way of Gzant of reverſion and Aftawrnment ; 
. 5 a eee eee 
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178 """Pickavers Andrews ver... Bird verſ. Earle KD 
Caſe. De-la-hay. Culmer, \ Tuck. 5 

but there muſt be an admittance of the Lozd; and when that admittance is 
given, the eſtate is ſetled, and there is no means in Law to compell the Leiter 

to Attourn. And the Admittance is a kind of Ac in Law, and puts the State 

into the party in a ſoꝛt in the poſt. But A am ok opinion upon the reaſon of 
Mallories Caſe , Co. lib. 5. that there ſhall be no Entry fo2 condition bꝛoken in 
. redip without Atturnment. But indeed, it is not within the Stat. of 
Conditions. | 


— 


** —— 


Pickavers C ale. 


N the Caſe of one Pickaver, it was reſolved by the Court upon the Stat. of 
23 H. 8. That if a Biſhopzick within the P2ovince of Cancurbury be void, 
and ſo the Juriſdiction devolved to the Metropolitan, that he mutt holy his 
Court within the inkeriour Dioceſe, fo2 ſuch Cauſes, as were by that Law to 
be holden befoze the inferiour Dzdinary. And J moving that as my opinion, 
it was ſaid by the Pꝛothonotaries, that it had been ſo fozmerly reſolved. 


Stat. 23 H. 8. 
cap. 9. 


I 


Obligation. . Andy ews againſt De- la-hay. 


Fo William Andrews bzought a Bill of Debt, of ten pounds againſt De-la-hay 
Dan Attourney , and counted upon thzee ſeverall Bonds of five Parks a 
peece ; anv upon the Oyer of the ſeverall Conditions , it appeared that one of 
the ſummes in the condifion., was payable after the Bill exhibited , and ine 
was joined upon conditions perfozmed , and verdic given foz the Plaintiff, 
and entire dammage and coſts aſſeſſed ; and per Cur he cannot have judg⸗ 
ment in fozm as it is found, Neverthelefſe upon Releaſe of dammages 
and coſts , judgement was given foz the two firſt Bonds onely ; foz though 
the Bill were an entire ſumme, vet by the Count, it appeareth that they were 


as ſeverall demands; Do the whole ſuite is not falſified , by the Plaintiff him- 


ſelf, foz it is as ſeverall demands and ſuits ; Tamen Quere, if it had been lo by 
Oziginall. | | 


Bird againſt (ulmer. 


--- Pdird bought an Action of Debt againſt Culmer an Executoz, 

adminiftre, the Plaintiff replyed that he had Aﬀets; and 
relic verificatione cognovit Actionem, nec quin i 
judgement was giben pro Querente de bonis Te 
Rot 2053. And i was moved by Richardſon, that the ConfeTion thould alſo 
contain, t had ſuſficient, t. And p2ayed that that might be added to 
ko the Entry, But the Wart refaſed to do ſo; foz indeed the confeſſion naturally 
can extend no further, then to the Count which is of the debt, and not of the 
Adets. Pet if the Defendant will confeſe moze he may, and there are Entries 
ef a ene eee nate ar 
replied afets ; [ leaving (whic be taken diſavow⸗ 
ing) his Plea of plenè adminiſtravit: wala 2 


Earle and Tuck. . 


Condition to I debt upon an Obligation, with condition that if the Defendanf 
mow comms only make compoſition with one Earle foz lands, gc. Then he ſhould 
0 ' pay the Plaintick thirty pounds: The Defendant pleads that he made no 

compoſition: The Plainfif replies, that he ſaid Earle did grant unto the 
Defenvant, a rent charge of five Parkes in fee, in ſatisfaction of his 
Title, xr. which the Defendant did except in ſatisfaction , et. and ſo be 
made Tompoſltion. The Defendant proteſtando that Earle non conceſlit , &c. 


pro placito that the Defendant did not accept it in ſatisfaction, xc. And i — 
1 6 e holden 


upon pleinement 
| the Defendant , 
ſe detinet; the Debt, xc. And 
atoris Which was entre Hill. 12 


Obligation. 
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Flood vetl. 1 f Cocehman. Copley verſ. _ 79 
Knight. 5 Cale. verſ. Halley. Collins. [ 5 


alven a ood plea, fo2 it is no Compoſition without confent which depends 
_ the acceptance, and the grant is at the molt but argumentative. , 


9 


. ; Informat: 
Flood verſus Knight aſing a Trade 
B Obert Flood, info;med againtt Richard knight, la uſinga Trade not being ben an Af 
1I\ appeentice- Oe 
Lovedens Caſe. Debt. 
Xx Attion of Debt was bꝛought againſt Loveden and his wife, foz the 9 —. 


Recuſancie of the wife; and the husdand would have appeared by Super- ich her bur. 
ſedeas alone; but the Court was reſolved, that either both muſt appeare, oꝛ both band. 


be out- lad. 


Coachman againſt Halley. 
Hill. 14 Jac. Rot. 2167. 


Ebt by Coachman againſt Halley, Bayliff of Aſhford, foz an eſcape , And Record certi- 
counted upon a Recovery, in the Court of Aſhford. The Defendant plea⸗ fied. 


ded Nul tiel Record; and now in the Reco2d certified, there were divers 
differences in the continnances, and in the pzocefſe, and vet becauſs the Plaint 
Count and judgement certified , agree with the Declaration, judgement was 
given fo2 the Plaintiff, 


Copley againſt Collins: Prohibition. 
Mich. 14 Iac. Rot. 3444. 


NH p2ohibition it was reſolved, That the ſix Months foz pꝛoole of the ſurmie, Count in a 
ſhall not be counted by twenty eight dayes to the month, but accoꝛding to the —_ by the 
ar. 


I 


KHalendar, . 


Swaine againſt Hollam: Walt. 


Tr. 14 Iac. 755. 


Action of walt between Swaine and Hollam of Lands in Com. Dorſer. 


The parties were at ine upon a ſurrender made in Miffleſex. The que- 


ſcion was how the Writ of Seifin ſhall be awarded, whioMnuft be per viſum 


Juratorum. | 
Caſe. — Caſe. 


A Ge upon the Caſe foz calling one Waſtard, the Defenvant juſkifiedthat Baſtardy ſhall 
he was a Baffard, and it was awarded that this ſhould be tryed per pias, 5 I 5 


and not by the Oꝛdinary. upon che __ 


Points againſt Gibbon. | Partition. 


grantable in 
partition. 


PF.5 Writ of partition upon the ftatute , by Points againſt Gibbon; being Age is oor 


within Ace, the Defendant was denyed his Age. 


Aa 2 
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rheatley $ lowley verl. Sydenham 
verſ. Stone. 9 Eweley, verſ. May. 


Treſpaſſe. 


0 
7 


Londen. 


Wheatley againſt Stone. 

Paſc.14. Jac. Rot. 545. 
Ving brought an Acton of Treſpaileagainit.Stone, in the Rings 
| Bench, and declared that he levied a plaint of Debt in the Counter gf 
London againſt one Watkins, and upon Pꝛoces he was arrefttdby one Weſt 


à Her jeant, and that Stone, vi & Armis did reſcue him, ec. Mherebp he left his 


' & quod defendens capiatur; whereupon errour was now bꝛought in the Exche- 


Debt, upon iſſue not guilty, and verdic foz the Plaintife, judgement was given 


quer Chamber, and the judgement was affirmed; fs2 though theaatare of the 
Acton p2dperly is upon the Caſe, as touching the Plaintifes lake v: dammage 
vf Debt, vet being done with fozce, andthat fozte being done, though not to the 
Plaintife himſelf, to the Ser jeant » who was Piniſter as well faz him, as 8 
the Court, he may make his Actian yi & Armis: And the like Pꝛeſident was 


thewed out ofthe ſame Court, M.34. & 35. Eliz.Rot. 169. between Margaret 


Aſtell, and Hugh Ridge; and another of the ſame M. 42. 43 Eliz. Rot. 468. be⸗ 
tween Andrew Pawling, and Robert Marriot; and oh the other five Paſche 14 


J. Rot. 564. London: Robert Spear bought an Action upon the Cate, upon 


he follow his oziginall, if it he by Writ ; for1fthat be vi & Armis, oz upon the 


Caſe. 


Non ſuite in 


part. 


Cale. 


7 


Action for 


words not alto 


gether the 
tamee - 


the itke arrelt a roſcye , vi& Armiserpzefly , andthe judgement was gives 
in mifericords, ap Fhat hoing alle eg het ns Fi Exrpar, ts rg wr 
affirmed the. judgment; amd the like had been, Hill, 6 Jac. Rot. 722. in the 
mongs Wench, candeFiemedmpon a Writ of Errour; fo2 it was r2ſytved that 
the Caſe, though the reſcue were laid vi & Armis, would beare either Treſpaſſe 


£ 2 
v1& Armis, o2 Treſpaſſe upon the Caſe, But the Plaintife maſt beware that 


Cale, the judgement mutt be ſutabte, : | 
And ſo muſt if be in a Bill in the Kings Bench, But if the Bill be Treſpaſſe 


general, neither ſaying vi & Armis, noz upon the Caſe ſpecially, he may uſeit 


Slowley againſt Eveley, ® 


Errour 


upon a 
Writ 
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Howard -"y N 181 


Bartlet. 


Writ of Errour in the Exchequer Chamber, the Court inclined againit the 
Defendant ; fo2 che matter is ineffecthe'ſame, and the fozme muft be under⸗ 
{od , the Efentiall foꝛme, not accozding to every wozd : Pet Paſch 16 Jac. 
We inclined that either ol thele woꝛds would beare Anion, but the wozds found, 
were not ſoabſolute as the Declaration; neither moved credit in the hearer ſo 
Fully , which is the he fo2ce-ofalander ; and khen they are not the ſamewpys in 
Force and effect , as tf the wezes were laid, I knowhimto be. Thiele, 5 and it 


were found, A think him fobe a Thiefe: 


Howard againſt 1 Bar tet. 5 


* Idougt Bower Us Teifed-of the Mane al Stockwoot1 in Dorſet⸗ hre h here 

Y of the CTuſtome was, that the Toppphorders fo2 lives, their widows Would 

enjoy during kheir widowhod od; their Tukomary lands, whereof their husbands 

vied ſetſed ; The Viſconnt', Nuno 5 Eliz. '{&Wnted a- Cuſtomary Tenement of 

at Panoz unto John Bartfer-fo2Tife by Coppy, and 19 Eliz. eanbevelh the whole 

inooto Wincerhiy, who thefame peare eonveyedthe Inheritance, and Free- 

Hold of Bartlets Leurment fo: money, paid by Bartlet to W hirby and ofhers and 

their Beires and Attignes daring the life dr John Bartlet. the remainder to 
len then Wife of Bartlet the Nrmainder fo John Bartlet himfelf' in Fee- 

The fame John Bartlet; 26 Elz. div grant his fard remainder in Fee to 

William his ſshne and his hi eires to whom Whitby and the reft releaſed, Phet 

William Bartlet having tifiie William (who is now a'Ward) died; and then 

Ellen the wife of Lohn Bartlet died: and Hehn Bartlet 4harried gaine on 

Frances, and died ſeifed of bis Cuſtomary-: effate 14. Jac: and then Frances his 

2 Wife entered: 2 A widows e- 

5 Upon this Cafe it was reſolved by us, thiee Aifrants, that Frances was fo leis poſlibi- 

" WP. her widows effate,in this Wand. Foz Art, it was ctear, that He 4 og lirie continues 


auy: eftate fl. Batrlet remained: as tit was dur ing his life, not extinct as long as the 
which during his lite was i in 2 N met Thusbands eſtatẽ 


er that all TuFFottiary incidents fo 
ere is one, cb e is as an erere⸗ 
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in him; whereof 
oy a Cutomary ef 


4 Toft 1 qt chert 


utterly eſtranged! at 
fruit nt the other, and is raft tpi 1157 
upon a tryial in ejectione firm; between ty to 1 1 


 Renfiington ctatmin nig a widotus estate in land in Sour 
againſt — - F02 Sir Edward Whithipole: it felt "out that te bs in- 
deed married te Rerinington : and they: tohabited, but thee being Nyece' 5 
Ffozmer wife , he was queſtioned „ as fo2 an inceſtuons marriage, an been 
Penance by the high Commiſſion Court; and bound from her company, 
then died: and then the woman came into fheTovrt to pay her winner; 15 
and was denied. And we reſolved, khat her widowes eftate was dur t he 
a müth as cher was never dibozced 4 vinculo, though there were 1 * 8 

| Pert, we heid that the Anion was maintathable, a againf the Lo2d. ithout 
J admittance „fo the reafon inthe. fo2mer Cafe. And Warburton att Hutton, 

5 did alſg rely uon the refuſall to admit, in * Caſe they Waun th Law 
| | nee Vintage, e ö 
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4 182 | Bruton verl. - 
Morris & others. 
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Raviſnment. Bruton againſt Morris, and others. 
Chamber. IOhn Bruton exhibited a Bill in the Starre chamber against Edwatd Morris, 
— x others, complained, that he having one only daughter of the age of twelve 
peares, oz thereabouts, and having in lands and goods ts the value of five thou⸗ 
ſand pounds; the Defendant Morris did cauſe his daughter to be allured from 
his houſe in Southwark downe the Thames to ſee a Ship , and having her ſo 
aboard, afterwards by fozce and threats carried her into Suffolk, and there mar⸗ 
ried her. 

Now the truth was, that this Bruton had alſo à ſon , though it were not ſo laid 
in the Bill, ſo that this daughter was neither heire apparent to her father, noz 
had lands oꝛ goods: whereupon queſtion ariſing, whether this caſe were with- 

Upon the Stat. in the Statute of 3 H.7.cap.2. and ſo felony and not examinable by this Court: 
3 H. 7 cap.z. of It was o2dered, that the chief Juſtite and J ſhould conſult with all the Judges, 
* which we did: t upon conſideration of the Statute and view of Pꝛeſtdents of foz- 
anew mer Indicments in the Kings Bench, we reſolved, that this caſe was not with⸗ 
in the Statute ; fo2 though the woꝛds of the Purview ſeeme generall fo all 
women, taken unlawfully againſt their wills, and that this Paid, though the 
were firſt trained out with her conſent, yet was afterwards by fozce carried a⸗ 
way, which was as a fozcible taking then begun, becauſe ſhe was befe2e in her 
own power: It was conſidered that the pꝛeamble of the Statute could not be 
thought to be idle, but meant to reſtraine the Purview fo the particular caſes 
of the pzeamble in the enumeration of the women, and their elkates and tondi⸗ 
tions; and alſo the motives and ends of their taking, that is, that they ſhould be 
maides, widowes, oz wives, that had ſubſtance in gods oz lands, oꝛ ſhculd be 
heir es apparent, that the motive ſhould be lucre, and the end to marry o2 de⸗ 
flowze; andthe Pur view following, that what perſon oz perſons ſhould take a 
woman ſo againſt her will unl;wfully,xc. it was conceived that this woꝛd (o) 
did implicity bind up the pzeamble in the Purview, foz elſe the wozd (fs) were 
idle, and might be ſpared, if it did not include the motive and end of the action, 
which is a part of every action, as being the cauſe sf it, which in this caſe, are 
lucre and luxuriouſnefſe. And that was alſo conceived tgbe the meaning of the 
law, as being like to be the Common caſe, foꝛ men will not commonly fteale 
women that are nothing wozth. Pet it was objected , that by this conftrucion 
the taking ofa maid inheritable to twenty Acres of land ſhould be felony, and 
the faking of a daughter of the greateſt Peere of the land ſhould be no felony. 
And alſo that there couldbe nolucre in ftealing of another mans wife, neither 
could the raviſher marry her. Alſo the Pꝛoviſo in the end, is, That the act ſhall 
not extend to any pgrſon taking away any woman, claiming her as his Ward 
only oꝛ Bondwoman, which ſeems to reſpec onely the taking without the wozd 
(ſo.) There were alſo ſome Indicments found in the Kings Bench; One⸗ 
North'ton. Paſ. 19 H.7. againft one Higford and another Norff Pa. 6 H.. againft 
one More, and another Kanc Hill.3. & 4 Phi. & Mar. againſt Palley that ſpake nei⸗ 
ther of lands noz goods nor heire; but on the other five aſwell thoſe Indich⸗ 
ments as all other that were found, did recite the pꝛeamble of the ftatute, and 
the reit, being ſeven oz eight, did all lay the women taken to be heirs, oꝛ pollel⸗ 
fed of lands o2 goods. And one Jndictment which was Norff.Paſ 13 H. /. againſt 
one Sturges foz the taking of Agnes Hopſon was put ſine die foz inſufficiency,any 
one fault was entered, becauſe there was no mention to what intention he tok 
her, whether it was to marry her, oz to deflower her. 


And another Ebor. Hill. 3. & 4 Phi & Mar. againſt one Tompſon ; fo2 ta⸗ 
king Margaret and Margarie Button was alſo p 


ton put ſine die foz inſuſticiency, and 
one fault was entred; becauſe it was not ſaid that he did indeed marry , 02 ve: 
flower them, oz either of them prout per tenorem Stat. predict. fore deberet. AlſaHill. 


26 Elz. my Lo2d Anderſon in his booke of Repozts hath it thus: It was a⸗ 
greed by the Juftices,that if a woman be taken againft her will, and menaced 


fo 
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Daviſon verl. : "7F 2; 
Barber. ; | 


to contract her ſelf in marriage, but yet is not married indeed, that this is no 
felony; but if the were married, oz defiled, it were felony, fo} though the body 
ofthe Law ſay that ſuch a taking ſhall be felony , vet it ſhall be ayded by the 
eamble, which makes the marriage oz defiling materiall : And ane ather 
ndictment , Inſula Elienſi in Com. Canterbr. Paſ. 35 Eliz. ( diſcarged by pardon 
in Parliament) againſt William Harriſon, foz taking, ic. Anne Lewis the wife 
of Thomas Lewis at Ely, the being ſeiſed of lands in Ely of twenty pounds per An- 
num, and that one David Eyre knowing her to be ſo unlawfully , and felanioufly 
taken away, the ſame Anne by the pꝛocurement ofthe ſaid Harriſon at Ely afozes 

Now ſince the marriage o2 deflow2ing is madea neceſſary. part of the Ins 
dictment it followes, that the Pur view of ſo taking is expounded and reffrained 
by the pzeamble, and the motive of lucre is moze incozpozate into the Ac of tas 
king, as being a pzecedentandan efficient cauſe of it, than the marrying and de⸗ 
flowzing, which is an accident following after the Ad, and perhaps was nit 
purpoſed when he took her away. 5 3 4 

Quere, if the taking, and the lands, andthe marrying, oz deflowzing were 
in ſeberall Counties; fo2 it is felony compoſed of all thoſe thzee things, as 
murder is of the ſtroke and death. 


Daviſon againſt Barber. - Information? 
Hill. 14 Jac.Rot.2318. 1 


Dmond Daviſon qui tam, 8c. ſued an Infozmation in the common Pleas a- 
gainſt William Barber, foz exerciſing occupationem De les Bakers, by eleven 
moneths in the City of Norwich, and upon iſſue not guilty, found foz the Plains 
tiff, Richardſon excepted in arreſt of judgment that if ſhould have been in the ot⸗ 
cupation ofa common Baker; but that was not regarded. Another exception 
was taken, that by the Statute of 5Eliz.the fozfeiture arifing upon offences com- Stat.; Elix; 
mitted within Cities and Towns coꝛzporate, is given to the uſe of the City gz wherher ic give 


| | | ; ee (BC Ir 
Town co2pozate, whereof the conſequence was urged by me, That if the clauſe Crd oo 


porate Towns. 
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want nothing but 
often granted to 


f he le 
where it was urged , that the fozmer cl 1 
penalties ofherwile appointed which muſt needs be undern 


ſtood of theſe: There : 
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184 | Revell verſ. ? William S. Andrews vell. Male verſ o 
; Gray, Biſhop of York, Cc. Ket. 


is in the Statute 5. pound fozfeiture given againft him that departs without 
licence out of a wozk undertaken to him from whom he departs. At Coventry 
the ſummer ACiſes 17 Jac. Hobart Juſtice of Alliſe there adviſed Stapleton to 
give judgement fo2 the Infozmer in the Sh2eives Court there. | 
Another exception in this caſe was, that this Jnfozmation ought to have been 
inthe Nuarter-ſeſſions , Afſtze oz Leete upon this Law by the expzeſſe pꝛovi⸗ 
ſion of the Statute of the 31 Eliz. which J hold fo be plainly ſo; fo2 that Sta- 
tute hath one generall clauſe ; That upon penall Laws the offence ſhall be laid 
to be done in the County where in truth it was. A ſecond clauſe there is, ex- 
empting ſome offences out of that general, which may Till be laid in foꝛraigne 
Counties. Then followes the third clauſe, which provides expzeſly that fot 
the Statute of unlawfull games, Boyes and Appzentices ſhall be ſued and pꝛo⸗ 
ſecuted in Sellions and Allizes, oz inquired, heard, xc. in an Aſſiſe., xc. z 
in the eete, ec. Note the reaſon and intent of the Law to eaſe the Sub ject dts 
berfly, and moſt, in theſe petty offences: Note the difference of wo2ds, in the 
firtt clauſe, the offences ſhall be laid; in the third clauſe ſhall be ſued and pꝛo⸗ 
ſecuted, #c. and not in any wiſe out of the ſame County; but it may be ſome 


_— 


queſtion whether thoſe petty offences being committed in Midd may not be ſued 


in the Courts of Weſtminſter ſitting in Mida. 


Debt. PN 5 
1 Revell againſt Gray: 
Debt counting | MS, 


upon parcells, Td Evell bzought an Action of Debt againff Gray, and his wife „ fo2 thee 
pounds and eighteen ſhillings, and counted foz thirty nine ſhillings, upon 
a contract of the wives, Dum ſola fuir; and the other thirty ae ſhillings, upon 


* 


an in ſimul computaverunt, with Gray the husband onely, a 
bent, found foz the Plaintiff, jugement was ſtayed. | 


Millan &. Andrews againſt the Biſhop of York, Mary Counteſle 


* 


after illue nihil de- 


* 


* 


Aﬀize of Parr. . - E „ Mich. 15 Jac. Rot. 32. 


preſentment 3 200 0: | Ws „ 3 3 3 © bs . 
hanging a WA Illiam ©, Andrews bzought a Writ of Aſize of Darrein pꝛeſentment, 
Ruare Impeair. VV againſt the Biſhop of York; Mary Counteſſe of Shrewsbury , and ong 
9 1 the ade N. 775 3 And the Counteſte, and Hacker pleaded in 

baſement, that the Plalntitt befoze this 
pedit Againit the ſame Dekendants and ſhewes all certaine , which remaines: 


Judgement. undetermined; and averres, that they are both of the ſame Avoyvance : And 
NOR upon-Demurrer the Writ was abated by judgement n. 
Cale. e eb : 

Male againſt Ket „ 
rer. N Ale braugbt an Actionof the Cafe againtt Ket, foz fiping that he had ſtoin 


YA his Con out of his Barne. After a verdict it was ſaid, it might be, the 
Co2n was not wozth a penny; vet judgement was given foz the Plaintiff; foz 
it is felony, though it be not capitall; NN = | 
5 Chamberleyns Caſe. 

3 Trin. 15 Iac. Rot. 19525 PA 


. 
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Amendment 6 | SCF nes os REO 3 " 
of the Record ( Hlamberleyn bzought an Auion upin the Statuts of Hue and Cry; and attet 
by the book of iſſue joyned and entred where th Recoꝛd was made, that the Robbery was 


Ok.. done 30 0 k. It was ozvered by the Court to be amended, and made 30. Septem. 
on the Dath of Thurſton the Atteurner, foz the Plaintit, that the book of the 


kaltes was lo, and ſhewing it, , 


85 1 8 5 k x : Tones ' 
a8 | | 


foze this Writ purchaſed, bzought a Quare im- 


185 
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Tones againſt Jones. | 6 Prohibition. 


Otion was made fo2 a Pꝛohibition between Tones and ones, upon the Cn ation out of 
Stat. of 23 H. 8. fo2 being cited out of the Dioceſſe : And the cafe was; tc Dioceſſe, 
The chancellour of the inferiour Oꝛdinarp, did make requeſt to Docto2 Donne wherethe in- 
Deane of the Arches, fo take the cauſe to his hearing; and the reaſon given by feriour Ordi- 
the Chancellonr of the ſending it up was, that the cauſe (being indeed a cauſe nr) 5 "I 1 
of Modus Decimandi) was ſo difficult, that the Plaintiff could have noſufficient ten ar. 
Councell there foz that cauſe. i N N 
Now the Queſtion was, whether this tranſmitting of this cauſe were war⸗ 
ranfed by that exception in the Statute : which exception is of two ſoꝛts, the 
one fo2 ſpeciall caſes, there particularly expꝛeſſed, (whereof this is none) the 
other a generall clauſe thus: That incaſe, that any Biſhop oꝛ any other infe- 
riour Judge, having under him jurisdiction in his own right and title, oz by 
commiſſion, make requeſt o2 inſtance to the Archbiſhop, oz other ſuperiour Oꝛ⸗ 
dinary oz Judge, to fake, treat, examine , o2 determine the matter befoꝛe him, 
v2 his Subſtitute , and that to be done in Caſes only where the Law Tivill oz 
Canon, doth affirme execution of ſuch requeſt, oz inſtance, oz jurisdicion to be 
lawfull oz folerable, upon paine to fozfeit, tc. double damages and cofts to the 
artie fo2 his vexation; and alſo ten pounds; one half fo the Ring, the other 
half to him, that will ſue foz the ſame. 5 
- Yereupon we ſent foz Civilians, and there came fo2 the Defendant Doctoz Tal- 
bot and another Talbot ſaid, that by the Tanon-Law in the beginning, there 
was but one Bilhap, who had ſole jurisdiction , and was the immediate Dzdi- 
nary thzoughont : Afterwards, there were Suffragan Biſhops made under 
him, which bꝛought in a reffrainf of the Archbiſhops in their Dioceſſe; but in 
fpectall Caſes which agrees with our Law, that an Adminiſtration granted by 
the Archbiſhop, is but voidable, . 5 
Then he ſaid, that the jurisdiction of the Archbiſhop is opened (foz that is 
their phꝛaſe) ſomfimes by himſelf, nolente Ordinario, as in the Caſe of his 
Uiſitation. And by the party in default of juſtice in the Oꝛdinarp, as by Ap- 
peale, o2 Nullities. Again, it is opened by the D2vinary himſelf, without 
the party o2 Archbiſhop; as where the Oꝛdinarp ſends the cauſe to te 
Archbiſhop :. Panormitan. Archiepiſcopus eſt Ordinarius totius Provineiz ; non ta- Panormitan, 
men habet exercitium niſi in Caſibus; and ſets downe many Caſes ; And a- ©: 
mongl the reft , this Quando refertur ad eum quæſtio, vel tota Cauſa. And Ho- Hoſtienſis. 
ſtienſis, cap. Paſtoralis de Officio Ordinarii. Certum eſt quod Metropolitanus, ſive 
ipſum dicemus Ordinarium totins Provinc æ, five non, non poteſt exercere Iuriſdictio- 
nem ſuam in ſuorum Suffraganeorum ſubditos, niſi in Caſihus ſequentibus, audreckons 
12 Caſes. | 
1 Ubi ab Eccleſia ſua Metropolitana diſcrepat in Divinis. 
2 Ubi ſubditus conqueritur de Epiſcopo, = 
3 S1 appelletur ad ipſum, | 3 | 
Quando inter Epiſcopum & alium criminalis Quæſtio agitatur. 
5 Ratione delicti Commiſſi in ſua Dioceſi. — 


6 Quando præcepit ſubdito Epiſcopi quem repe 
eidem Epiſcopo ſatisfaciat, & ſubditus non latisfacit. 
7 Ratione rei ſux in ſua D oceſi. | 
8 Quando ad eum refertur Quæſtio per conſultationem. 
9 In his quæ tangunt communiter totam provinciam. 
10 Quoad congregationem Concilii Provincialis. 
11 In Injuriis notoriis ſibi, vel ſuis irrogatis, 
12 Quando Epiſcopus negligens eſt in Iuſcitia facienda. 
13 Quando Canonici in contemptum Epiſcopi abſtinent a Divigis. 
14 Quando notorium eſt ſententiam Epiſcopi non Tenere. 
15 Ratione Viſitationis annum. = 


ric juſte excommunicatum , quod 


B b . 16 poteſt 


1 ZE 


n 
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ones. 


Baldus. 


Baldus. 


Nr _— d 


16 Poteſt per totam provinciam indulgentiam facere. 
17 Si non ſuperſint Canonici idonei vacante ſee, cuſtodit bona Epiſcopalis 


menſæ. 


18 Ratione Privilegii ſibi conceſſi. 
19 Ratione conſuetudinis. | 
20. Si inter Epiſcopum & Capitulum 8 fiat permutatio. 
21 Quando Epiſcopus, vel quia recuſatur, tanquam ſuſpect', vel ali de causa mit- 


tit ei partes; & refert totam Cauſam; whereof the eighth caſe is, Quando ad eum 
refertur; Quzſtio ad conſultand. And ſpeculator ticulo de Relationibus perag. 


Quando generaliter Judex poteſt facere Relationem, quandocunque ſibi videbitur ex- 
pediens, ſc. ante litem, in medio litis. vel quandocunque. 

And Baldus being a Civilian, writing akter Hoſt enlis, referres himſelf to him; 
and daies, Archiepiſcopus eſt Judex totius Provinciæ; tamen Juriſdictio ſua eſt figna- 
ta, & non aperitur niſi ex cauſis. 

And Talbot ſaid reſolutely, that though Canon - law reſtrain the Arch- 
biſhop to ral cauſes from the dꝛdinary, nolente ordinario but in the 2 1 caſes, yet 
the law left it in the abfolnte power of the Oꝛdinary, to ſend the cauſe to the 
Arthbiſhop abſolutely at his will, without aſſigning any ſpeciall reaſon, and 
therein Hothenſ, s & Dom: nicus de foro competenti and other Authozs do agree. 
And this Doctoꝛ Duck coming fo us another day with Talbot yet being againſt 
him, did-confeſſe the Oꝛdinary might conſult with the Archbichop at his plea⸗ 
fure, without limitation. Andtheyagreen, that the Caſes allowed by the Ca⸗ 


non lam to the Archhichop, to call cauſes krom the Owinary nolente to his own 


hearing were moꝛe the this Dtatu both allow. * fonching the trouble 
ofthe ſubje#Doqoz Talborrited Baldus Caus2'3.. -penult. ex Synod. 
Roman: Nemtihem : oportet exire de Provincia ad Provinc. . * Ide Cuvtate ad Civi- 
tate · nifi · ad relationem ·Iudicis, ita ut Afr rei forum ſequatur. 
- Howebv-eppoun | 

pleafure, lend the ſerbject” ktm one end ofthe. Mingdom ta apother without 
cauſe, is both againſt the letter of the Statute, an Pa di ifuttdriy. 

| Firb, the pur poſe e of the. aw, was tu pꝛovide foꝛ the eale ol the ubjec nage 


then fo the · juriſbiction ofthe Oꝛdinarp,, which appears in that there is Anion 


ee ere „and penaltie tu the Bing fo; his voration, but none tothe 
Winary. Again; the Archbiſhdp by Statute is reftrained to two. Caſss 
ofneceſſity, much fewer than he had in his power befoꝛe, nolente Ordinario, 
i that they regarded the.\bjec moze then their juriſdiction. 


it withthis khat fo be vo! in Ciſes. only,xc:] Which were a vaine 
torrentpitifit left | a9 @rietall as iefoze, that is, if it were awful an tolera- 
ble-inall'Cafeswithouticaufes 

- Andno*doubtthe Þtattite was not made without advice and hearing -of the 
Canoniſts, and therefo2e cannot be ſuppoſed tobe ſo 1gnozantly penned, and 
therefoze this Caſe concerningfo'mueh the eaſe. of the ſubjert z. deſerves much 
conſideration. 

In this Caſe in queſtion, it is doubted whether the foꝛm of the Statute be 
well obſerved, the referring being from a 8 a Delegate, and not 
krom Biſhop to Biſhop. , .. . 

- Quar; ian Archbiſhop caltya canſe unto jm, + that is: none of the Caſes. 
within his power, whether the inftrioiir Didinary have any remedy againff 
him, oꝛ can recall it by the Tn; . abet the Defendant may plead 


it tothe juriſdic ian. 
It a Peculiar be 11 tate ta tha Biſhop, then he. cannot referre acauſe 
tothe Archbiſhop; vir en he im tentats nn p, às an Atchdeacon oꝛ Com- 


miſſary muſt do; other wi ee ke Pecn 
the Archbiſhop. _. py Mo 
But if the bam | 

dion (which was commontitthe ri erirs,both by the grants ofKings 


5 | and 


0 


i have his immediate reſozt to 


uthe Ptatute thus That the 7 may a at his will and 


. eie after it begins with referring generallp, 
it cher 


—— _ 


Agar erl. g Freeſtone verſ. River verſ. | 2. 87 
Liſle. mn = Moxham. 8 e 
and po 28 then the tauſe muſt be remitted to the King, as Appt les mult al⸗ 
ſo bein 0 caſes ; and ſo it is p2ovived by the Statute 25 H. 8. cap. 21. | 
Note, that a Pꝛohibition lies upon this Statute, becauſe it hath words p20- 
hibito2p, as well as penalty annexed, foz ann Prohibition. Dtherwiſe 

it had been, it the penn ing had been thus only z If any man kite another out 
of his Dioteſſe he ſhall fozfeit ten pounss; Or = 


- 
_ * . 
hs. ht 


Agar againſt Liſle, To 
2 Mich. 11 ſac. Rot. 318. Tro. aul 
A Gar bzought an Action of Tro. and Converſion againft Liſle of a Cow, and Converſion. 
A laid it apud Caſtrum Ebor. The Defendant pleads, that the Biſhop of 
Durham hath a yearly Faire primo Junii at Darneton in Com. Durham , and hath 
Toll there, and tels what; and foz non-paiment had uſed to diftrain, ec. and 
chewes that the Plaintiff had bought ſheep of one, and Cowes of another , and 
that this whole Toll came tfoſo,mnch ; and that the defendant, as ſervant, ec. 
had demandedit, and upon a refuſall , to the Cow and detained her fo the 
Toll; which is the ſame converſion abſque hoc, that he was guilty apud Caſtrum 
Ebor. oꝛ elſewhere, within the County of Vork, oz at any time befoze the ſaid 
firft day of June, c . 3 „ 

Mhereupon the Plaintiff demurred in Law, and ſhewed fo2 cauſe, that there 
was no Converſion confeſſed; and therefoze noanſwer tothe Action; but he 
ſhould have pleaded not guilty. And being now moved this Terme Mich. x5. 
Lc. Harris ſaid that it was the common experience; that the Defendant of gods 
krom an owner after requeft is allcwed fo2 a ſufficient evidence to maintaine 
à Converſion : wherennfo A anſwered, that though legally it were nota Tons 
verſion; vet in that caſe it was reaſonable to allow it fo2 an evidence to p2z6ve. 

a Converſion : becauſe if vnu have gods of mine lawfully by finding oz Bail- 
ment, vet when I require them of von, you can no longer lawfully hold them; 
and therefoze when vou fill detaine them from me, it argues, that yon claime 
them as your own, and ſo uſe them. Fm ITE 3 
But in this caſe it is otherwiſe 4 f or here he hath not only a lawfyll catife to 
take the Cow, but as lawfull a cauſe fo vetain it, againft vemand as a diſtreſte 
till the Toll paid; and vet he dentes not thePlaintiffs pzoperty,noz voth any 
thing again it; and ſo it was avjuged-foz the Plaintiff in this taſe. 


JJC 


FR and his Wife b2onght an Action of Batfery, and wounding of the 

. Wife in Com; Salop. againft Bowyer, who pleated a juſtiſication, by war- 

rant of the Sheriff of Worc. & molliter impoſuit manus, &c. ' abfque hoc quod eſt verdiastelps 
culpabilis in Com. Salop. but anſwered nothing to the wounding: And verdict diſcontinuance. 
was given foz. the Defendant and judgement; becauſe it was but a difconti- 

nuance upon the point of wounding, which is holpen after vezvic. 


Rives againſt Moxham © © de. 
8 Tr , I5 Jac. Rot. 559. | 


uw 


N hes bzonght an Aciott upon the caſe againft Moxham,that where the plain⸗ 5 

AA tiff lent unta the Defendant a Pare to plaugh his ground, by two dayes; A8ion ſhall be 

te Defenvantat Chipnam pp6rniſed), that he would deliver her ate at the end us abe 
df the ſaid two-dayes; anv he did, during thoſe two Javes, exceſſively labour her; rea #8 

that the dyed thereof : the Defenvant ſaves that che dyed of difeaſes, abſque hoc, ciſe: | 

that he did ſo excellively labour her that the dyed thereof. Any it was found faz 

the Plaintiff, and judgement was ftaied upon the motion of Francis More; 

becauſe there were no place aſſigned in the Declaration where the labouring 

was, which is put in iſſue ; aud . ought be tryed were it was: but 


if 


% 


— ER TON . . Harris verſ. 4+ i 
5 Threnghgood. Cotton. 


% 
25 


if the pꝛomiſe had been laid in one place , and the labeuring in another , the 
Plaintiff might have taken his choice, to have bzonght his Action in either: but 
then the venne and tryall ſhould have been accozding to the event of the iũue non 
afſumpſit , 02. non laboravit. But note that after in Hill. Terme 15. Jac. judge- 
ment was given fo2 the Plainti#; fo2 the viſne was taken from the place of 
the Action, which thall be taken right where the contrary appoars not, bthet» 
wiſe, if the labouring had been laid in another place. 


a. Collins againſt Throughgood. 


Judgement a -· J Ollins againtt Throighgood Erecnto2 ; an Acton of Cobenant was b2ought 
12 an Exe- C againft the Erocuts3, aud the dzeath tas aficned fo2 vefanlt ot re 2 
neon _ committed in the time of the Executoz, and dammages were afſeſev. And tt 
_ v1.1 Was moved by Towle, whethet the judgement hould be de bonis Teftaroris op 
ſtatoris, nate, that it is the Wrſtato2s Covenant, Which binds the Execntoz as repzvs 

ſentins him, and therefvze he mull be ſued by that name. _ 


_ SS = 
| . Tr. 15 Jac. Rot. 94. . 
wa ne MAM 


by che Bock of emeaſtie; and the ifſue was, whether the Panoz of little Bowden in 

Dooweſd#y. Notthampton.Were anttent demtgatne, o2 not. UWhereupon Doomſday Wook 
was bzouttht inks the Court aut there thewed; whereby it appears that ths 
Hann of Bowden, in Comitatii Leiceſt was ancient demeaſne , but no ſuch in 

Com Northampton, and ſh the Plaintiif was barred, CT oo MERE 


Prohibition, 3 3 Prohibition. 


In a Legacie e fes 4 p2ohibition; and the Cle was One nov f62 a Lega⸗ 
the Court of Cie in the Court of Audiencezand bhe-Libelles pleadeda releaſe, and pzoves 
e re. it by ane witnens. The Plaintick ponyed not the Releaſe, but replyed that che 
nee s n Inkeikate that made it was an ide, .andbhePzohidition was denyen; fog it 
; was pertinent to the canſe and their juriſdiction: But if they will diſallow 
Court Eccle- the p2oofe becauſe it is but by ons witnefle , which ht made a cauſe at the firft, 
fiaſtical ſhall a Pzohibition will lie; f02 it is not faferable by our Law to diſallow that 
nave tryalot  p2oofe againlt a Legacie which is alinwable by Law againſt a @6atute recogs 
27 4 jungement, to that would inake a Devaſtavit, But ik they will eo 


cept ts the trevit of witnetkes 52 the like, they may accoading to their Law, 


Statute 2 B.6. 1 


upon the Glebe land of the Uicars , p 
his own uſe; but if it were tet gut, d 
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2 88 5 in owed in che City, and that there is a cuſtom 


in their ſaid me 


Harun K U eee 
verl. Greene. — 


"Tr: 38 Rot. 2263, os | 


banught an Aion a bh the cafe, Sete gere 
dkSarum was feiled in fe in right ol his 


Atbin und his g 88. 


that all the inhabitants within the City i in any ancient houſe holden of 
n Biſhop, ct. a tempore, &c. all their graine whatſoever by ſuch inhabitants 


Cuages ſpent-a} fold, at the [xid Pills and not elſewhere,without 
licenſe, ec. have uſed to grinde and pay fo2 the grinding, and in conſideration 
thereof the ſaid Biſhops, ec. a tempore, &c. have uſed. to keep ſervants, ec, ts 
grinds , and loaders fo 4222 tt. any lo endes the Mills to them by demie 


m 11 Jac. _—_— the vefrnvanc dwelling in an — 42 . 
Dec. 12. Jac. & diverſis vicibus inter eundem diem & quartum diem Aptillis, 
Anno 2 Jac. Diverſa 


r= tam ſua grana in Meſuagio pred. expendet quam venditioni 
expoſita ad alia molend. & non ad pred. molemdinum, &c. molavit ad dampnum, &c. 
And upon iſſue not guilty, tc. it was found foz the Plaintiff, and udgement 
was notwithſtanding giden againſt the Plaintiff , quod nihil capiat, foz two 
cauſes :. firſt, that the cuſtome it ay was unreaſonable, fv) the reaſtni Und ace 
et tuch a cuſtom is , that the Cozn that a man voth grinve , he ſhouls grinde 
there, and not elſewhere, and therefoze both ſides are bound by the rata, thi 
lh e to bꝛing his Coznfo grinde there and not elſewhere , the other to maintain 

is Pills and all pzoviftons foz grinding, and mutuall acibns wil 


Hold fo2 Coat bꝛdugbtz 
within their houſes, bet 
And the rather, becaits 


Ton growing within the Lom, ſyit were port 
vg grown oy fog the c4filivetation atvgoſiity. 
je 1 are holden or the Biſhop , thoagh in a feel 


nitiſt firT grtnd it at theſe Pills. And ned the bzeach aſwell in 


he 
Coꝛn ſold as ſpent. And J ami of opinion nin; Gti ik he had aligned it onelp in 
Cozn ſpent, yet it would not have ſerved , .becauſ; 5 Foy. qo ſelf being in 


tirezip totally void, thounh ſome part fit al 

Another fault toas, that-thathe al ganed] wage Ano I2 1 ant Vicibas 
between that Anno 3 which was long hefote the Platnt 15 
the damages nite given tatkte, upon not gut * 
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iheinb 
if there de uche bio + if was holden that this cuſtomt 9 — 


reed, Cuſtome of 


ſuit to a Mill 
. unreaſonable. 


Molendini by the tenure if would not be fo. But the fault here is, that by this 
cuſtome if a man bup Cozn, he cannot ſell it bog os Coꝛn in his houſe, fo he 


Teets verſ.? Dorrell verſ. _- Goffe vel. 
Eawards.\ Andrews. Browne. Y 


have left, and then the triall ik it had been againſt that weſcripti on had been 
Judgement. Well. But i in Hil. Terme the Plaintitk had judgement, foz though a way muſt 
be pleaded 4 quo termino ad quem, becauſe you mult not go over my grounds but 
to the right place , vet becauſe here the viſne is from all the places named in 
the retoꝛd, the triall ſhall not be avoived by a meere imagination that the highs 
way lay in another town, foz it may. lye in the ſame , and nt triall bath been 
voided, but where the other vilne hath appeared in the recozd. 


Lets and Edwards. 
Tr. 15 Iacobi. 


Whether the 8255 Leets and Edwards, the cafe was, that a Topy-holder of (nheritancs 


Common be B which hath common appendant in another mans, purchaſed the freehold 
and inheritance of the c copy-hold, whether the Common be thereby extinit. a 


mn - + _. - verſis Andrews. 
Mich, 14 Jac. Rot. 2 327. 


Ction of Debt was bzought by Piftris Dorrell againſt 3 a knight: 
upon a leaſe made by her to him in: trutff foz Truſſell foz 75 pounds a. 
' Duarters rent, and declared of a demiſe de totoillo Meſſuagio capitali maner, 
& domo manſionali cognit. per nomen de Cauſton infra parochiam the Dunchurch ac 
omnia horrea ter. tenementa, 8c. ſcituat. in Cauſton. The defendant pleads an ens 
try and expul ſton out of the Garden houſe, and well though, parxell ot the tene⸗ 5 
ments, ec. whereupon iſſue, ann the Menue was 4 © ton infra 2 de | 
Dunchurch, gd the Vaatutic had ä notwt 1.5 

2 2 _ . 15 13 


Entry & ex- 
pulſion, & c. 


7 adgement, 


ad pe ea . vet LY 55 = T dane. 
5 55 r 5 The ſhot. 1618. | 


Sarnen 1p6n an Db! om dated 23. Feb. 1 primo, to per- 
Award ot falt ranſes untill the day of the date of the bond. The de- | 
| AUR — 6 __ 28 Mar. Annes 0 f 


2 event a pee ed Nuflom' dee | 
award & CG 


ET neg 
a 
Arbitrement dane 


then 155 | 8 ted, fo2 it phat be prin rage arbitratozs might meane 
$#tifthe 20 pppd, in diſcharge of thoſe cauſes that might arife between 
the 2 + of February andthe 28 day of March which were not within their power, 
0 app ſos ſoz the releaſe : yet judgement was given foz the Plaintiff, which muſt 
ä cauſe de & ſuper premiſſis may repozt a reſtraint to the things ſub- 
mitked, oz elſe that no als cauſes: ſhallbe ſuppoſed except they were alledged, 
(as in pleading of awards of cauſes they do not Le n that theſe were all) 2 = 
de elfe that the award of all cauſes: maß be. reaſonably nnderftovall canſes ſubs : 
mitted, Wink jahnev to de premiiflis, che Se areleafe ſo made, ſhould 
babe beenn god perf@mance-of the award. See Tr. 43 Eliz. Rot, 946 d. caſe 
 mucholike :! Vent by Barnes again Greenly npvi An bl io dated 4 Spe. 
ſeeming larger, £9 perfezme fhe awar of all caufes ili the dar of a aintiff pleads 
or mit: n lage Ehr Award. de premiſſiag viz: of all cab till the third day ene ind aſs 
as ſubmiſſion. ane — . the ba Shi eros: fer er gllum ecit oa 
udgernent. Ky > Judgeme „And pere. rd 
00 Ada ſbertat the ſubmill{on., and apon'this a'wjit oferro; U Rs and 
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Award. 
Arbitrement 


** 23 removed, „ iiſue it dk A know n. 
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Gibs verl. Tboter verl. | NI yes 3 
Fenkins. . Loaze. 


Theſe two Reco2ds were ſhewed upon an Acion of Debt bzought by Lea, a: 5 
ugainſt Paine, 14 Jac. Rot. 953. uponta Bond dated January 13 Jacobi, foz perfo2- 

mance of an award of all cauſes between them. The Defendant pleaded, no 
award made, the Plainfifreplyed that in Aprill 14, there was an award made 
between them , ſecundum formam conditionis, de & fiiper premiſſis, ſcil. that the De; 
Fendant ſhould pay unto the Plaintiff 20 pound in fall ſatisfaction dk all Con⸗ 
troverlies , untill the dap of the award; and that the Defenvant payd it not, 
whereupon the Defendant demurred. Upon theſe caſes the Court intliney 
Ucongly to lea, the Planfiff, And in Hill. 15 Jac, gave judgement to him; And 
ret if the defenpant had paid the 20 pound and the Plaintiff accepted it actid⸗ 
ing to the award, it would have ſatisfied and difcargen ariy Erefpase o2 the 
like done by the defendant to the Plainfiff between the date of the Bond, and the 
award , foz it might be averred a ſatisfaction foz it. And ſo in theſe caſes of 
award it might have been averred that ſome new cauſe of acion had been grown 
ſince the Bond and made known, and then the Court muſt have taken know- 
ledge, that the award in that point had not been warranted by the ſubmillien. 


Treſpaſſe. 
Tr. 15 lac, Rot. 3049. 
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Scarlet verſ.? Berries 7 hompſ on verl. 
Stiles. Caſe. Comfort. 


Sufl. 


Noꝛff. 


„„ ee 
—— 


Scarlet againſt Stiles. Caſe. 
Tr. 14 Jac, Rot. 541. 


88 bꝛought an action of the caſe againf Stiles, foꝛ theſe woꝛvs, Thou didſt 
ſteal a ſack : The defendant pleaded , that there was a ſack of a mans un- 
known ftoln, and that the common fame was, that the Plaintiff had ſtolne it, 
whereupon the defendanf did infozme Thomas Kempe a Juſtite of Peace, ec. 
that he had ffoln it, and in complaining and infoꝛming the ſaid Juffice thereof 
he did there in the pꝛeſence of Kempe and of the Plaintiff ſay unto the Plains 
tiff and of him, Thou divft ſteale, c. quz eſt eadem, &c. whereupon the Plain 
tiff demurred in law. | 


- Berries Caſe. 


BET ſued foz tythes of hay in ſpecie, and in a pꝛohibition iKue was taken, 
D whether the inhabitants had uſed to pay foz all tythes of hay of all ancient 
Peadowes within the Town, a certaine rate tythe. The Jury find there was 
ſuch a tuſtome foꝛ all the ancient Meadowes, ſaving foz cerfaine called Barton 
Meadowes, foz which tythes had been paid in kind, and that the party (ſned in 
the Spirituall Court) had hay upon five acres of the Barton meadow. Now the 


queſtion was how Berry the Parſon ſhould have his conſultation , fo2 if the 


Jury had found againft the cuſtome generally (as they might well have done) 
he ſhould have had his conſultation fo2 all: but now that the Jury hath found the 
truth diſtributivelp, that the Plaintiff had cauſe fo ſue in the Spirituall court 
fo2 one part, but not fo the other, we ſhall never give them a conſultation, to 
p2oceed in all, no noz in part, where the ſuite appears to us oziginally ill found⸗ 
ed, and a pꝛohibition leaves moze power in this Court then the other actions, in 


as much as it locks up that Court which cannot require to be opened but with a 


key of right e juſtice, as in the caſe of Pell and Sanderſon, M. 1. & 2. Fitz Dyer. 170. 


171. A man ſues fo2 tythes in kind, the defendant ſues a pꝛohibition . a : 
ſurmiſe of meer barren land, pay ing no tithes , whereupon ifſue, and it was 


— 


found that it was barren, but vet paid a ſmall tithe. So it was found againſt 
the Plaintiff : and vet conſultation was denied, becauſe he ſhould not have ſued 
fo2 tithes in kind, which if they ſhould grant a conſultation ſhould be allowed 
but fo2 ſmall tithe. But in thts caſe Berry muff have conſultation foz the Bar- 
ton lund onely, foz the libell fo2 tithes in kind foz the 100 acres is ſeverall foʒ 
all oz any part, and therefoze here foꝛ ſo much as was Barton and aut of the cu- 
ftome it was well libelled, as if it had been foz that alone, | 


Thompſon verſiis Comfort. 


JT Nter Thompſon and Comfort Clerk, the caſe was, that Comfort ſued fo2 tithes 
of honey and di vers other things, the Plaintiff obtained a pꝛohibition foꝛ all 
the tithes libelled ſaving the honey. The Parſon had ſentence foꝛ all the tithes 
befoze the pꝛohibition delivered, and after the pꝛohibition delivered, the Judg 
p2oceeded to the execution ofthe ſentence foꝛ the honey and to taxation of coſts. 
If the coffs were faxed befoze the pꝛohibition delivered (which muſt be then 
under ſtood as large as the ſentence which is fo2 all) then muſt they not pꝛoceed 
to the exacting ofall the coſts; but if they did tax the coſts after foz the ſuite of 
the honey cnely, though they ſet as much as they meant to give foꝛ all, they are 
out of the danger of the pꝛohibition, fo2 where the cauſe belongs to them, the 
p20po2tion of cofts is of their jurisdidion, and not of ours. Now if after the 


pꝛohibition which was with an exception he taxed coſts, pro expenſis litis gene⸗ 


rally, without the quoad, &c. Pet 3 think it well enough, eſpecially when his 
intent appears to pzoceednpon the pꝛincipall, onely fo2 the honey excepted 


Biccot 
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—Brccot vet.? Winchcomb verſ. 2 nl 93 8 
mara. Pelleflon. 
Biccot and Ward. =, Caſe. 


EF Neer Biccot and Ward, the caſe was, that one 2 an ancient Matercourſe Nonhron. 
oz River coming to his Pill, and the ancient bankes of the river being be: Nfz Nini. 
tome falſe and hollow, by direction of certain juſtices, a damme was made a 
Rood from the river bank in another mans ground, and ſo the river was holden 
in. Now another, not owner ofthe ground cut up that damme, whereupon an 
action of the caſe was b2ought and laid foꝛ cutting and ſubverting ripam cujuſ- 
r dam rivi: which coming to triall befoze me; after Evidence A cauſed it to be 
j ſtayed lelt it ſhould paſſe againſt the plaintiff, And now the Court held the 
- declaration inſufficient, and I gave direction , that he ſhould take anew wꝛit 
1 atcoꝛding to his Taſe de quadam ripa Anglicè a dam includente Rivum predi ctum. 
: It was befoze laid to be the bank, time out of mind. ST 


 Winchcomb and Pulleſton. Qumped. 
1 N the Caſe of Quare Imped. between Winchcomb and Pulleſton ſupra, after it Vide ſupra. | 
was reſolved upon publique Argument, that judgement ſhould be given foz 1 5 how 
the Ring, it was pzayed that a Wait might be awarded to the Biſhop fox the he -; art 
. King ; againſt which was objected, that it was repugnant to the Necozd, in that ems full. 
E- Pulleſton the defendant pleaded himſelf Parſon imparſone;and again in the end 
þ of hisPlea ſapes expzefſely,that theking pꝛeſented him, that he was admitted, 
5 inſtituted, andinduced at the Kings pꝛeſentation befoze the wzit bꝛought; ſo 
by the Necoꝛd if appeares, that the King hath the effect of that, foz which the 
I wait is required; yet becauſe it was affirmed by the Councell of Pulleſton him 
[2 ſelf, that the Church was not full, but that his Plea in that part was untrue; 
- the Court entred into confideration , what was juft and fit to be done in this 


Caſe, and the like. | 


Firſt, it was obſerved that if there were not an helpe , there would follow 
an inevitable miſchief to the Ring and his Pzeſenfe ; ifa Qure Impędit were 
b2ought againft him befoꝛe Induction; fo2 whereas if the Quare Impedit were 
bꝛought againſt the Clerk, oꝛ theIncumbent of aComman perſon,he may abate 
the wtf, becauſe you name not his Patron with him, who may defend his title; 
though be be nat inducted, lo as he may. plead himſelf ;, This is not ſpin the 

Caſe of the King, foz he cannot be made a defzndant, hut the ation muſt be 

b:ought againſt the Clerk alone, who cannot plead except he be induced, and 

ſo the Action muff go againſt him, o2 elſe if he plead himſelf induced fo inable 

himſelf to his defence, the fame being untrue, though he win the Cauſe ; vet 

neither he na the Ring, ſhall have benefit of the ſuit, by wait to the Biſhop. 

2 it was conſidered, that though it was confefſed of Reco2d by Pulle- 

ſton , that the Church was full of the Kings P2eſentation , that this was not 

binding to the King, that was not party to the confelion, Now therefo2e ſup⸗ 

pole the caſe to be that a Quare Imped. were bzought againſt a Common Patron 

and his Clerk, and the Patron ſefs fozth his title to the Avvotoſon ; and confeſ- 
ſeth no plenarty of this Pzeſentatign , and the Clerk on the other five would 

plead, as here Pulleſton yoth, that he was induced, kt. which were falſe, vet no 
= doubt the Patron ſhould have a wzit t 


o the Biſhop, foz the falſe plea of another 
ſhall not conclude him, the rather b p. for the falſe pleao 


en ther becauſe the Patron could not pꝛoperlp con⸗ 
tradia his Co-defendants plea in that point, much leCe call! 


oO 


Co-defendanfs ple t, much lefſe ſhall the defendants plea 
i. here conclude the Ring, that is no party at all to his ſuit in point of pꝛejudice, 
i and yet by a ſpeciall pꝛerogatibe, the King is to take Benefft of his title tound 
; as effecually, as if he were party. EY ONT 
| Now it was obſerved, that as this were miſchievous to the King to be ve- 
} nied, if the Church wer 


d, iff e void, ſoon the contrary ,-if it bg full (as it was 
pleaded) it can be no miſchief fo Pulleſton; fo? either the King will not take 
the wait, oz (if he do take it) the Bic may returns the Cauſe of non 

\ ; * a | 


execution = 


194 


MY inc comb verl.; 
Pulleſton. 


where the 
Church ſeem· 
eth full by 
Record. 


crecutſon. 02 if he ſhould admit another Clerk; it would be utterly void. 


_— — ͤ — 


5 ND 


une. 


And it was further obſerved , that the Awarding of a wait to the Biſhop was 
an incident, and part of ths foꝛm of judgement in a Quare Imped. ſcil damages 
fo2 the diſturbance , and the wait to the Biſhop fo2 gaining the pꝛeſentation. 
And therefoze that foꝛm of judgement , may be where the Court ſees there can 
be no fruit of it, as F. B. 39D. A. bzings a Qu. Imped. again B. and B. 


.-- bzingsan ACiſe of darrain pzeſentment againſt A both foz one preſentment, 


B. hath judgement in his ſuit, A. is non ſuit, B. ſhall have two judgements, both 
of wits to the Biſhop, and wzits fo2 damages. But the Court ſs he can have 
but one effecuall , ſo 11 R. 2. Quare Imped t 144. An Quare Impedit the defen⸗ 
dant pleaded that the plaintiff had filled the Church, hanging the wit, whereup⸗ 
on the plaintiff demurred, which confeſſed as much, and yet judgement was 
given of a wait to the Biſhop, and FN. B. br. 35. C. agrees that a pzeſentment 
hanging the wait , ſhal! not abate the wait , and 7 H. 4 34. & 36. A QuareIm- 


ped, was bzought ag inſt two, whereof one pleaded an inſufficient plea, where- 


upon judgement is foz a wzit to the Biſhop; and the other pleaded, that the 


Church was full of the pzeſentment of the plaintiff, the day of the wait purchas. 
ſied, and Hull there ſates , that if it be found ſo, pet the Plaintiff ſhall have his 


judgement of wit to the Biſhop. But 12 H. 4. 1 1. & 13 H. 4.7. if a Patron 
have his Clerk in, he cannot afferward bꝛing his QuareImpedit, foz his wit 
is falſe and abatable, foz it is quod permittat preſentare ad Eccleſiam quæ va- 
cat. & 14 Ed. 3. Fitz. Quare Imped. 52 The Ring bꝛought a Quare Impedit as 
gainft a P2ioz alien, and made a title to the King by Act of Parliament. The 
Pꝛior pleaded that the Church was full befoze the Kings title, whereupon Shard 
awarded a wit to the Biſhop , fo2 the Pꝛioʒ, though he had pleaded the Church 
full. But indeed he did not plead, whether it was of his own pzeſentment oz 


the end Warbutton , Winch. and J agreed, that a wzit ſhould be Awarded to the 
Biſhop, fo2 the King, either ex officio Curiæ, as being a part of the Kings judge⸗ 
ment, and no way miſchievous, 92 elſe(as Warbutton defined) upon a ſurmiſe of 
the King. So in the end the judgement was dꝛawn up and perufed by me any 
entred in hæc verba, thus: 8 5 £ 

Octabis Mich. Ad quem diem hie venit pred. Ric. Pulleſton per Atturnatum ſuum 
pred & ſuper hoe viſis omnibus & ſingulis premiſſis pred. & per Juſticiar. hic plenè in- 
tellectis eiſdem Juſtificariis hic evidenter conſtat & apparet per veredictum pred. in for- 
ma pred. redditum quod jus preſentandi idoneam perſonam ad eccleſiam perdictam ra- 
tione Simoniaci agreamenti pred: inter pred. Willielmum Walker & pred. Wm. Say 
fact. ac per Jurat pred. ſuperius compert. vigore ſtat. pred. inde edit. & proviſi ad di- 
ctum Dominum Regem nunc ſpectat. & per. tinen ſuper quo pred. Ric. Pulleſton per 
Cur, hic alloctt. {i quid pro ſe habeat vel dicere ſeiat quare bre. dicti Domini Regis pro 
eodem Domino Rege de & ſuper premiſſis pred. Epo. ad judicare & demandari non 


debeat, dicet quod ipſe non dedicit, ſed bene cognoſcit & fatetur quod bre. illud pro- 


dicto dom Rege Epo. in forma predicta ad judicari & demandari debet, quodque ipſe 
die impetrationis brevis originalis pred. ſeu unquam poſtea in rei yeritate nan ft. perſo- 
na Eccleſie, pred. imperſonata in eadem ex præſentatione dict. dom. Regis nunc ( non 
obſtante placito pred. per ipſum ſuperius in eontrarium inde placitato) Ideo conceſſ. eſt 
quod dict. dom. Rex nunc habeat bre. Epo. Winton. quod non obſtante reclamatione 
pred. Benedic & Rici. idoneam perſonzm ad eccleſiam pred. ad preſentationem dicti 


Dom. Regis nunc admittat, &c. conoeſſ. eſt etiam quod predictus Benedictus nihil ca- 


piat per bre. ſuum pred. ſed ſit in omnia pro falſo clamore ſuo, & predict: Richardus 
eat inde (ine die. e cos ny 


others, and it was alſo in the Reco2y it ſelf, fo2 I cauſed it fo be fearchey; fo in 


entred upon the Roll, yet when it was e it 
ec. | | Ert 2 


K CE OE—— 


— 


5 Tufton verl. 7 Hall verſ. 195 
Nevill. | 8 | morefer. , Winckfeild 0 | 


5 Tufton verſus Ne vill. | Starchamber. 


Ir Humfrey Tufton exhibited a Bill info the Starchamber , againſt Paſter 

Chriſtopher Nevill , ſonne to the Lozd Aburgavenny , foz a Riot, and laid by 
way of Inducement, that Nevill had. ſolicited his wife to inchaffity both befoze 
and ſince his marriage with her, and that this being made known unto him by 
his wife, he cauſed her to wzite letters to the defendant, giving him hope of her | 
inclination, and appointing him a time by night and place, at which the defen⸗ Soliricaion of 
dant coming (and the plaintiff with a man diſguiſed like a woman being there Chaſticy,is not 


expectingas much) the defendant and others in this company made a Riot upon 3 
him, and his company. the Starcham- 


” 


To this the defendant , as fo the Riot anſwerev. But as fo the ſolicitation ber 


bk the Lavies Chaſtitie demurred ; whereupon motion being made in Court, 


though there were ſome of another mind, yet it was reſolved and ruled, that the 
defendants Demurrer was god; and though it was urged, that this Induces 
ment ſerved very much both to aggravate the defendants Niot and fo juſtiſte the 
plaintiffs traine , vet the point of it ſelf was naturally alieni fori fo2 the ſpirt- 
tuall Court, whoſe pꝛoceeding in this caſe was not to beuſurped noꝛ pzevented. 

Beſides, the fault of ſolicitation is of ſo uncertaine acceptation, as is not fit to 
be here examined. | 2 | - 

And laſtly to examine ſuch a fault by the oath of the delinquent, is not allow 
able with us being a delic that we cannot cenſure, and it may pꝛove ſcandalous 
in the event, if the defendant ſhould upon his Dath (which were in him excus 
ſable, if ths Court ſhould conſtraine his anſwer) criminate the Lady, were it 
_ 02 ow; foz that could never be ſatisfied, being a point ſo ſecret as ſolici⸗ 
tation onel. 


But this Bill were allowed, though it were a meere croſſe Bill to the like 


beloꝛe exhibited by Nevill againft Tufton foz the ſame Riot. 


Worceſter. 


| 12 a ſuit in the Starchamber by the Rings ⸗Attozney againſt Worceſter „it Scarchamber; 


| was agreed that a pzoces ad audiendum Judicium in that Court , is not holden free 1 L 
ſerved ſufficiently by leaving it at the houſe , though the wife and ſervants {;.;.-:"5..... 
know it, but muſt either be delivered to his perſon, oz elſe he being at home, oz chamber how 
otherwiſe p2oved by. Affidavit to have knowledge of it. But ik a pꝛoces be left ſerved. 
at the houſe one Terme fo2 a hearing, to be one terme after, ſo there be a con- 
venient diſtance of time, it is ſaid by the Clerks, to be ſufficient upon rea- 


ſon of pꝛeſumption of notice, and foz the miſchtef in the contrary ; and fo in 


thts caſe, where pzoces was awarded. 


Hall againſt Winckfeild. Debt. 


Fall bꝛought an Action of debt 100 pound againſt Winckfeild, and declared Debe or faire 
upon à Recognizance taken befoze me in Der jeants Inne, in Fleetſtreet thy . 
London, out of terme, andlayd his adion in London, whereupon the defendant 


| | dare 
demurred, and the queſtion was, whether the Action ought to be bzonght in 8 1 4 


M 
Md. where the Recognizance' is reco2ded, oz in London; þecauſe the Entry of zance Goin 
the Reco2d is, that the Recognizance was acknowledged befozeme , at Ser Tone. 
jeants Inne in Fleetſtreet London ſuch a day, which was out of terme ut ſupra. E 1 
| Whereupon it was agreed, firft, that the ſeverall Judges may tant Necog⸗ pleas. 
nizance out of terme in any part of England, as it was reſolved quarto Mar. 
upon view of Preſidents, Brooke Recognizance 20. 8 5 


Next, it was agreed, that though it were not a pe 


rfect Reco2d, till it were 


a Recognizance fromthe 
in | 


$ 


Blounts? © 
Cafe. 


Common 


covery againſt 


the infant. 


firſt acknowledgement, and binds perſons and lands, as a Recozd from that 
time. Fo2 it is the acknowledgement befoze the Judge that gives it fozce of a 


Reco2d, though the Inrollment be neceffary foz theteffification , aud perpe- - - 


tuating of it. Again the Books are, and A agree that ifa man recover damage, 
92 debt in the Common pleas upon Treſpaſſe, o2 Obligation laid in any other 
County, if the ptaintiff will bzing an Action of debt foꝛ the ſumme recovered, 
he muſt lay it in the County of Mid and not in theCounty,where the firſt Action 
aroſe ; t the reafon is apparent, fo2 he muſt count upon the Recozd, by which it 
appeares to the Court that the Caufe of this Action ariſeth in Mid. where the 
judgement was given, and the Recozdis foz that treſpaſſe that was done, and. 
that Obligation that was made in another County,1is not now the Cauſe of this 
Action, but the judgement , which hath made novationem contractus, which be⸗ 
gins there, and regularly it is true, that every Action muff be bꝛought in 
that County, where by the Recozd it appeares the Cauſe of Action began, which 
ſometimes may admit an Eledian; as where the admirall Chunrt ſits in Midd. 
and ſummons a party in Eſſex , the Action upon the ſfatute may be in either al 
both Counties. And if a man recover a debt in the Court of Norwich, and will 
dzing his Action of debt upon that Kecoꝛd in the Common pleas, he muff lay 
his Action in Norwich. But now obſerve this caſe , the Inrollment of the Re- 
co2d doth erp2eſfe that the Recognizanee was taken befoze me at the place and 
time afozeſatd, by which (as is ſaid) it was a Reco2d ipſo facto then and there, 
and the inrollment of it is but a Complement, and conſummation of the ſame, 
Acknowledgement and Recozd , and makes no change, as in the other caſe : 


But becauſe both concurre to the making of it a perfect Recozd, it may be that 


the Action may be bꝛought in either Gounty. — Ws 55 
But Jam of clear opinion , that it may be in London as the fiłſt and moze. 
wozthy part ofthe Ad, and therefdze ſee 5 Mar. Book lieu 85. where it is reſal⸗ 
ved by all the Pꝛothonataries, that a ſcire fac. upon ſuch a Recognizance, ſhall 
de directed to the Sheriff of London, and not of Mid. And Gager cited a Pꝛeſi⸗ 
dent that upon a judgement given in the Common Pleas at Hertford Terme, 
and the Recozds bꝛought Hither , after, vet the ſcir. fac. went to the Sheriff of 
Hertford, and not to the Sheriff of Middleſex, whereof the reaſon muſt ber, be⸗ 
_ cauſe in the Necoꝛd it ſelf it appeared that the judgement was given at Hert-' 
ford, and the like reaſon is in this caſe. But if the entrie of the Recozd were 


gensrall, that the Recognizances were taken befo2e me, it ſhould he under tod | 


in Court, and then the Action were to be b2ought in Mid. Set 18 E.4.18. 24 E. 


. 


3.73.22. 22 H.6.38 Br.lieu.29. 36.60. & Br Breife. 191. 
 Blounts Cafe of Common Recovery, 


Re. MA Emorand. that it pleaſed his Maſeſtie by hit letters, under his pꝛivie 


Higneſſe raign, to ſignifie unto me, and my fellow Juffices of the Court of 
Common pleas, that he had been humbly petitioned by Mount joy Blount being 
under the age of 21 years , as well by himſelf as his friends and kindzed and 
— Feoffeos into whoſe cuſtodie the late deceaſed Earle of Devonſhire, did commit 
his eſtate in truſb, that he would declare unto us his liking , that he might be 
admitted to ſuffer a Common recovery of the manner of Wanſted foz the pay- 
ment of debts, and further advancement of his own means, to the uſe of 
the Garle of Buckingham, which his Pajeftie by his ſaid letter did acco2dingly. 

Po though we did never hold ſach recovery, very unlawfull no2 void in law, 
vet we have refuſed many notions of that kind, as holding it very inconve- 
_ . . tient, but convenioncy is viſterned by circumſtances. And therefoze J ac- 
qiainted my bzethzen. We vetermined, that J ſhould ſend foꝛ the young Gent. 
himſelf and examine him ſole and ſecret, of the reaſons of this recovery, and of 

his son free will; which J did, and he being 18 years of age oz thereabonts, 


ev mt al his own good'liking , and that he did concetve it fo be neceffary 
| | BEES foz 


Dignet and Digne manuall bearing date 26 Novem. in the 15 year of his 


Briet head ver. 7 ee 199. 
Archbiſhop of Yorke. & 


+ foz his eſtate , vet not herewith contented, I tauted the Earle of Southampton, * 
the Loꝛd Davers. and Paſter Wakeman, the perſons to whom the wozld knen he 


and his eſtate were committed in frult,and that they had wozthily perfozmed it. 
And calling them into the open Court, and queſtioning with them, they con⸗ 
feſſed to us all, that it was neceſſary fo2 the young Gentleman, and foz his god 
of their knowledge to part with this thing, and that therefoze they hay 
made means to his Pajeſtie foz this letter in that behalf, whereupon the Reco 
FE very was paſt openly at the bar the laſt day of this Mich. Terme againſt Pa⸗ 
= fter Blount in-perſon, and the Earle of Southampton, the L ozd Davers , any 
1 Paſter Wakeman were admitted his Guardians. 60 * 


oy 


Brownloe and Waller Pzothonotaries gave me a note of the like recoveries a⸗ 
gainſt infants. M. 23 H. 8 Rot. 441 P. 38H. 8 rot. 128 T. 26 Eliz. Rot. 17 M. 
26. & 27 Eliz. rot. 45. & 72 P. 42 Eliz. Rot. 1. & 63. 44. 43. 69, 70, 89. 91. 94. P. 
22 Eliz. Rot. 60. T. 38 Eliz. rot, 41 H. 40 Eliz. rot. 62 M. 41. & 42 Eliz; rot. 13 
M. 34. & 35 Eliz. rot. 166 pro Zouch M. 39 & 40 Eliz. rot. $2. & 173 M. 41.8 42. 
Eliz rot. 29. & 156 & 72. Tr. 4 Eliz. Rot. 2 M. 42 & 43 Eliz rot. 173 Tr. 43 E- 
n ©2124. hoo: EO” 


Brick head verſus Archbiſhop of York. 
| 2 = 7% iu 1 
22 Britkhead bꝛought a Quare Imped. againſt Toby Archbiſhop of York; Goldby. 
Land Alexander Cooke Clerk fo2 the Uicarage of Lees; And ſhewes that | 
divers perſons were ſeized of the Advowſon of the Uicarage in Fee, and pꝛe⸗ Wore Impedic 
ſented Robert Cooke and then bꝛings down the Advowſon to the plaintiff; and _— 
then ſhewes that by the death of Robert Cooke the Uicarage voided, and it aps the Addon. 
pertained to him to pꝛeſent and the defendants diffurbe him to his damage of 
400 pounds; the Archbiſhop pleades , that the Uicarage is within his Dioceſs 
of York and that he claimes nothing in the Uicarage oꝛ Advowſon thereof, but 4 gion 
admilton , xc. as D2dinary thereof; but further, he ſays Quod bene & verum brought before 
eſt,and confeſſeth all the titles as the plaintiſf hath laid it, and that the Church Caule of A- 
boided by the death of Robert Cooke, and that it belonged fo the plaintiff to pꝛe⸗ ion given. 
ſent as he ſuppoſeth. But he ſaith farther , that the ſaid Robert Cooke dyed 
1 Jan An. 12 Jac. ac pro eo quod eadem vicaria Eccleſiz pred. vacavit per tempus 
ſemeſtre poſt mortem pred. Roberti Cooke nulla. 4donea perſona ad eandem Vicariam 
per prefatum Rob. Brickhead infra tempus iflud preſentata. Idem Archiepus. adtunc, 
&c. Ordinarius, 8c. poſt tempus ſemeſtre illud elapſum ſcilicet 23. Dec. Anno 13. 
Jac. jure ſuo ordinarjo contulit pred. Vicariam prefato Alexandro Cooke & eum inſti- 
tui & induci f&ir, prout ei bene licuit. Et hoc, &c unde petit judicium ſi, &c. abſque 
ſpeciali impedimento in perſona ſua in hac parte aſſignato actionem, &c. habere de- 
beat verſus eum. And Alexander Cooke the other defendant pleads by confeſſion 
of the plaintiffs title, and the Collation, ec. by laps altogether , as the 
Archbiſhop , unde petit Jadicium, &c. The plaintiff replies to the Archbiſhop, 
and confeſſeth that the Church voided 1 Jan. 12. Jac. by the death of Robert 
Cooke, and that the Church remaining void he did after the firft of January and 
befoze-23 Dec. an. 3. Jac. and within Moneths, that is to ſap 29 May. 1615. 
by his waiting ſealed with his ſeale dated the 27 of the fame May pꝛeſent unto 
the ſaid Archbiſhop, ec. one Richard Middleton his Clerk pꝛaying him to av- 
mit him tothe ſaid Uicarage, which he refuſed to do, and afterwarvs , viz. the 
thirtieth day of the ſame May, vid Collate it unto Alexander Cooke, & hoc, &c. 
unde petit judicium & dampna ſua occaſione predict. impedimenti pred. Archiep. nec 
non bre. eidem A rchiepiſcopo ſibi ad judicari, and makes the ſame replication tv 
the plea of Alexander Cooke the Clerk, and they both demur ſeverally, upon the 
feverall replications, and ſhew foz2 cauſe that they do containe double matter 
and are uncertain. RR Te 5 ER 
As tothe cauſe of Demurrer expzefſed , namely the nogbleneſte oft 
after divers Arguments on both fides , the Court was of bpinion that 
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was not double, the doubleneſſe az trebleneſſe was ſuppoſed in that the plaintiff 
Aſſigned his pꝛeſentation, and a refuſall of his Clerk, and a Collation by the | 


Biſhop of his own Clerk. But it was holden by the Court, that the onely ma- 
terial part ofthe plaintiffs replication was, that he had pzeſented a Clerk; 
fo2 the ſubſtance of the defendants plea was, that the plaintiff had not pzefenten 


any Clerk unto him within the 6 Poneths, and that he hadafterwards col- 


lated. - 


Now to this the Replication ſays , that he did pzeſent within the ſix 


Poneths, ſothere is a perfec negative and affirmative which makes the iſlue; 
but vet the plaintiff muſt adde a refuſall to make god the diſturbance laid, and 


then the plea is compleat , like unto the Caſe of an action of debt upon an obli⸗ 


gation, to perfozme an Award, and the defendant pleads no Award made; the 


plaintiff chewes the Award which makes the iCue , vet he mult adde a bzeach, 

which though it be not iſſnable, yet it is ſo materiall a fozm, that the plaintiff 

hath no cauſe of Action 95h it; and therefoze cannot have judgement mith⸗ 
1 


cut it: Andthersfoze if it be omitted, and the defendant demur generally, I 
am cf opinion clearly, that he may take benefit of it. And if in ſuch omiſtion 


the illue were taken Awatd oz nat, as it muſt be, and the Award found, yet the 


plaintiff could have no judgement, notwithſtanding the ſtatute of Jeofaples. 

Note the wears of the ſtat. of demurrers, the right (viz. of actions) muſt ap⸗ 
peare to the Ceurt, otherwiſe incaſe of meere fozme , not of ſubſtance to the 
actcn. New the addition of collation in this caſe is but a matter of aggrava- 
tien and ſur pluſage: thus farre it went befoze it was diſcovered, that the pꝛe⸗ 


howſoever there was a generall diſturbance laid in the declaration, vet the true 
diſturbante whereby the plaintiff intented to maintain his action, was done af- 
ter the Acton was bought. Whereupon J was and am of cleere opinion, that 
judgement muſt needs be given againf the plaintiff, foz right and wꝛong are 
the mother of all actions; and therefoze no action can be bavught without 
laying a wꝛong done befoze the action, neither can there any full and perfect re- 
covery be had regularly without convicting the defendant of a w2ong ; I ſay, a 
full recovery, and regularly, becauſe in ſome ſpeciall cafes, a man may,ob- 
tain the end of his ſuit in ſome ſoꝛt without conviaing the defendant of a w2ong, 
but that mul be in a ſpeciall and regular fozm, but never without a w2ong ſup- 
poſed : as fo2 example in this very caſe. - 
The plaintiff lapes down his title to the Advowſon, and the avoidance, and 
the diſturbance. It in this caſe the Biſhop ſay that he claimes nothing but as 
Dzvinary, and demands judgement if without ſpeciall diſkurbange, xc. Now 
the plaintiff hath an election either to take his wait to the Biſhop, oz to retaine 
and p2oſecute his actten on fo a 125 judgement; if he pzay his wit to the 
Biſchop, he ſhall have it to the ſame-Biſhop foꝛ it doth not appeare to the Court ; 
that he was a diſturber, neither ſhall the Biſhop be amerced, but the plaintiff, 
pro falſo clamore. 

This fozme is pꝛoper to this Aion and ſome few others (whereof J ſhall 
ſpeake) and the fozm and nature of this action doth well beare this pꝛoceeding, 
foz, the wait being quod permittat ipſum preſentare, &c. Et unde eum impedit, &c. 
Maps ” — comes in, and ſaith, in effec I ſuffer, and do not hinder you 
to pꝛeſent. | 

The cauſe is at an end it the plaintiff will, and he may p:ay and take the ek⸗ 
fect of his ſuit, which is pꝛeſentation and no damage, becauſe the defendanf is 
not convicted of any wꝛong. 


But now if the plaintiff will not accept that reddition, but*chooſe rather to 


make a full and finall recovery, then doth he (as in all other caſes of election) 


fozſake and loſe the benefit of the fozmer, and ſtands to the hazard of the latter, 
to have either a totall recovery, oꝛ a tatall barre, 


So that if he do alligne a ſpetiall diſturbance, and it be tried againſt him, 


hs is to be barred. Like unto this if a man bꝛing an acien of debt upon an obli⸗ 


gation 


ſentaticn and refuſall was laid 29 Maii. And the wait bearing teſte 9 Maii, ſo as 
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f gation of 20 pound foz the payment of 10 pound at a day pait, and the defendant 
4 pleav tender at the day and uncore prieſt offering it in Court, the plaintiff may 
8 accept it, and there is an end; but if he mill paoceed ta a full recovery of the 
feafeiture, and deny the tender, and that be found againft him, all is loft. Do in 
dower, if the tenant plead that the demandant detaines evidence, the domandant 
delivering in the evidence may have judgement maintenant. But if the will 
deny the detainer of the evidence, and that be found againſt her, the ſhall laſg 
her dower 4 3 5 | a WW 
- 9 in the caſe of Dower bzought againſt a Guardian in Chivalry who pleays 
the detainer of the heir his ward. o in the caſe of an action of debt h2ought a⸗ 
gainlt an execufo2 , who pleads Rien enter Mains, and indeed hath then nothing, 
vet the plaintiff may have judgement foz- his debt pzeſently fo be had by ſci. fac, 
when goods ſhall come fo his hands. HE e 8 
- Shipleys caſe, Co. lib. 8. 134. but if he will pꝛoceed to pꝛobe aſſets preſently, 
and that be found againſt him, he ſhall be barred faz eber, and pet there was a 
due debt, and that in effec confeſſed. pe 5 
Do in a wart of Peſne , ik the defendant plead not deſtrainen in his nefault, 
the plaintiff-may have judgement foz 1 pꝛeſentip: but if he will pꝛo⸗ 
goed to pꝛove that he was deſtrained in his default , and fail, he ſhall be barred: 


Do in a warrantia (hartæ, Ke, . 5 | 
0 Nom then cleerly to make a finall recovery in a Quare Impedit, you mutt 
pꝛove unto the Court oz af the leaſt make a ſufficient allegation of a juft cauſe of 
action, which is a diſturbance by the defennants, oz one of them befoze the action 
bought , whereas in this caſe it appears, that the diſturbance whereupon yon 
| would maintain your action, was made after the wait bzonght; and that which 
N makes it the wozſe againſt you is, that this d Ful of your own ſhewing, 
b whereof it is regularly true, that if the plainkiff will himſelf viſcover oth 
Court any thing whereby it may appear that he had no cauſe of acion when hy 
commenced it, his wait ſhill abate , (as if he will demany a debt oz diſtraine foz 
a rent befoze the day of payment) of his own ſhewing, it is againſt him. ; 
Pap moze, if of his own ſhewing, though he had cauſe of action, vet it was in 
another manner, it wil be againff him. And therefoze if four commit a trel⸗ 
fle (which in its nature is joynt and ſeverall) pet if the plaintiff will bꝛing 5 
bis action againſt one onely, and declare that he with the other thꝛee did the trel⸗ 5 
paſſe , his action ſhall abate, but if he had bzought his action againſt one alone, 
and the defendant had pleaded that he with others did the treſpaſſe , and that the 
plaintiff had releaſed to the other and the plaintiff deny the releaſe , whereby he 
doth in a manner confeſſe that the other were joynt treſpaſſers , yet this action 
ſhall not abate. But you ſaid, that the plaintiff had laid a diſturbance well in his 
Count, which is ſuppoſed true, and done befaze the action bzought, and that the 
defendant han pleaded an inſufficient barre to it, faz he hath neither denied naz 
confeſſed and avoidepthe diſturbance laid, foz, the collation after the wait is 
no anſwer. Andtherefoze ſay you judgement ought to be givenagaintt the 
1 which is true if the plaintiff had reſted upon the barre and demur⸗ 
But it is regularly true in Law, That if upon the whole recoꝛd it appears 
pars that the plaintiff had no cauſe of action, and ſpecially of his own chewing 
that the Court hall never give judgement fa him, how ever the delendant 
had misdemeaned himſelf in his pleaving , foz melior eſt conditio poſſidentis; 
and the defendant is ſafe if the aCailant miCle him, foz , vana eſt ſine viribus ira. 
Ridgwayes Caſe, (O. lib. 3. 52. and Burton Falls Coke lib. 5. 69. A bzings an 
Action of debt upon an Obligation againſt B. ho pleavs that it was upon condi⸗ 
lion he ſhould perfozm the award of fwo , and that they two and a thirv made 
| no award. This is naught. But if the plaintiff do aÞedge awary by the 
| two an by the thzee , and alledge not alſo a breach whereby it may appeare 
to the Court that he had a cayſeof action, he hall never have jy „And 


vet it was nut the chieke matter of his ples , naz iCuable 2 and thy reclaration 


* 
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muas full and perfect, but that was but the beginning of a plea , and the Court 
muſt judge of the whole, whereof the declaration is but a kind of furmize. But 
when the defendant had pleaded in barre, ſo that both parties are heard in part, 


then the replication and other pleading bꝛings the whole caſe to maturity, and 


then the Court ſ&s the truth of the whole caſe, and not befoze | 


Now to a queſtion which hath been ſtirred and is of god uſe foz learning, 


Collstion by a though it conclude not to the judgement of the caſe, J will ſpeak a wozd. 


Biſhop by less Duppoſe the caſe to be that J have right to pꝛeſent to an advowſon, but A pꝛe⸗ 


incurred hang- ſent not, no2 am any way diſturbed, but the Church remaines void and open to 


ing the ſuite. me, but befoze the fix moneths incurred oz befoze collation made by the Oꝛdi⸗ 
nary J being a Quare Imped. againft him, whether now the Dzvinary be de- 


barred of pꝛeſenting by laps, hanging the wait. | 


I am of opinion, that he is not debarred. And firſt it were a caſe full of miſ⸗ 


chief that the D2dinary bearinghimſelf never ſo juſtly and fincerely , chould 
againſt law and reafon be ſubject to cauſeleſſe actions and charges and defrauded 
of his due laps, and the Church kept void Eccleſia viduata by the fraud of the Pa⸗ 
tron, by a fraudulent agion as long as he iſt. Foz, if he bꝛought no action, the 


laps ſhould run, and nom dy bꝛinging of a feigned action he ſhall ftop the laps in 


the D2dinary', and by conſequence it will not come tothe Dzdinary noz tothe 
Ring; but now examine the reaſon and the authorities. 


* * , 


Can there be any thing moꝛe unreaſonable then that a man ſhould make be⸗ 
nefit of an unjuſt ſuit as the plaintiff ſhould 2 oz be puniſhed doing nothing a⸗ 
mille, 62 againtt his office, as the defendant ſhould» ASE 
But you will ſay to me, It is an effec of law, and executio juris-non habet in- 
juriam. Foz when the Biſhop comes in, he is charged by the declaration with 
the diſturbance, which it he do not avoid, he ſhall be taken as a diſturber, and 
then indeed he cannot collate, oz his collate ſhall be removed. Therefoze, if 
when he doth appeare he doth but caſt an Eſſoyne, though that do not make him 
a diſturber to maintain the wait, becauſe it is after the wait, yet it faſkneth ups 
on him the charge of the diſturbance laid in the declaration, ſo that he thall not 
be received after the plead ne diſturba pas, oꝛ the oꝛdinarie plea which amounts 
to as much; koꝛ that plea pꝛetending innocency,muft (as all other the like 


pleas) he offered the firſt day upon the appearance, foꝛ delay makes him notent, 


and ſo is oppoſitum in objecto. Then again if the Dzvinary plead his own plea of 


acquitall amonnting to Ne diſturba pas, the plaintiff may pꝛap. a wait to the 


Note that the Biſhop, ànd ſo remove his Clerk, becauſe he comes in hanging the wait , and 
writrothe thugs it is a Dilemma made by law, and not by fraud of the party. And the 
pray oN this rule in the Reg. fo. 31. is ſo, That if the Dioceſan be named defendant in the 
2 et Quare Imped. he ſhall never pꝛeſent by laps. 

clauſe of non To this Janſwer,that if the Biſhop do not plead accozding to his innocency, 
olſtame rec1a- that the pꝛotesding ſhall be againſt him, and the conſequence of it as againſt a 
mazzone cpiſco- diſturber. But if he plead that he did not diſturbe, which is true, it ſhall be 
— bag 1 . kaͤken accoꝛding to the caſe that he did not diffurbe befoze the action bzought 
as in che caſe neither unlawfully, no2 by lawfull collation, but it can never be underſtood ko 
of diſturbers. DENY 92 rencunce any actyall collation ſince, foꝛ if he ſhould plead that, it were 

Note that the vaine and to no pur poſe, (as it hath beenſaid.) 

Ordinwies plea * Now then if he did not diſturbe before the wait purchaſed,and therefoze hath 


Renner Rakes not diſpoiled himſelf of his right of collation in his due time , and then collates 


title beiter, nor VP laps lawfully when his time comes when the Patron hath wilfully and with- 


hisown worſe , aut his fault ſurteaſt his time, and then pleads that he claimes nothing, but as 
chen are pro- D2dinary,tc- without mentioning his collation hanging the wait, becauſe it is 
r10otbey impertinent (as it hath been ſaid) neither indeed do J ſee how hecan be received 


h, and 8s 


they were be- bo plead it, no not by the way of ſaving it by pꝛoteſtation, as upon attoznement 


fore, neither ko ſave pꝛiviledge oFwaſte. But certainly it is not neceſſary, though upon ſuch 


 6iſchimesbis plea the plaintiff may have a wait to the Biſhop,he may perhaps be compellable 


due. te admit the Clerk of the plaintiff in obedience to the wait , but vet it ſhall not 
 wozk a removeall of the Biſhops Clerk, but he ſhall retaine the . 


having the better right. Like unto the caſe and reaſon where A. bzings a Quare 
Imped. againſt B and hanging the ſuit, affranger pꝛeſents and his Clerk is 
inſtituted, ec. And then A. hath a judgement againft B. and a wait to the 

Biſhop non obſtante reclamatione B. the Biſhop hill receive the Clerk of A. 

without diſputing of the right of A. and C. but yet if C. have better right to the 
patronage his Clerk ſhall retaine the Benefice, and ſoe converſo. 

But now I put another caſe. If my Church become void, and J pꝛeſent to. ns ae 
the Biſhop,and ſo alſo doth another that hath no right, in which caſe the Biſhop ic is no ſo 
though he may receive at his perill, vet doth (as he may lawfully do, ) refuſe to much che pre- 
receive either till the right be inquired, without doing himſelf any act of diſtur⸗ ſentation of the 
bance; in this caſe if the true Patron do bzing his Quare Imped. againf the di⸗ OS 3 
ſturber onely, then the Biſhop may collate by laps without queſtion. But in f ail Patron 
that caſe if the true Patron name the Ordinary a defendant, together with the Clerk chat pre- 
diſturber, and then the Biſhop come in and plead that he claimes nothing but as eme, which in- 
Ozinarp, dc. and the plaintiff hath an award ok a wait to the Biſhop with a tiles him to 


oeſſet executio, &c. and then recovers againſt the diſturber, and the Biſhop in kn Pur - 
the mean time collates by laps; in that caſe perhaps the Biſhops Clerk may therefore it is 


be removed, foz it differs much from the fozmer caſe, foz here was a true enough for a 

and not a feigned diffurbance,-whereunto the Oꝛdinary gave way ſo farre, that Biſhop to el- 
the plaintiff could not get his Clerk received, but was dꝛiven to his Quare Im- = — 9 
ped.fo2 if he had pꝛoceeded to his jure patronatus without Quare Imped . and the time 4 not allo © 


had incurred, the Biſhop might have pꝛeſented fo laps remedilefſe : And there- make adran- 
foze ſince he did his indeavour to pꝛeſent and was inferrupfed by a ſtranger, tige of a laps 


and the Dzvinary alſo refuſed his Clerk, foz which he had rather have an excuſe <ouſed by him- 


then a jnſtincation, and now both being made defendants, and the plaintiffs (af, 
title is appꝛoved againſt them both, as if it had been ſo from the beginning, it 
ſhould be hard that the Biſhop ſhould make advantage of his refuſall,which now 
appears to have been againfl right, and the party to the ſuit. 


Lacyes Caſe; 


TO Starchamber 
| fs the caſe ot one Lacy a Mili was ſentenced in the Starchamber; and now Sentence given 


the witneſſes, ſuppoſing that their teſtimonies were falſe and corrupt, wheres tbe witneſſer: 
upon the ſentence paſſed; the defendant thereupon demurred in Law, and this 94 are net 
demurrer was referred to Mountague Chief Juſtice, who repoꝛted that the de- perjury. 
fendant onght to anſwer. Notethis caſe and ſee it: And, . 
Anno quinto Jac. between Jarvous and North, an Info2mation charging the 
witnelles in a fozmer ſuit ſentenced to have been ſuboꝛned and perjured was 
allowed. Note, this is a legall and judiciall pꝛoceeding which allowes the ſen⸗ 
fence to be juſt accoꝛding to the pꝛootes, and impeaches the pzoofes, which (if it 
ſhould not be allowed) perjury ſhould receive warrant in a Court of Juſtice, 
and by the ſentence of it; whoſe office it is to punith it, but vet if the perſon ſen 
fenced will ſpeak voluntarily to the ſame effect that the ſentente was juft, but it 


was grounded upon falſe teſtimony, the Court doth punith it commonly; foz 


that is a cunning ſcandalizing of the ſentence, and hath neither purpoſe noz pꝛo⸗ 
tection of a legall pzoceeding. Pet this caſe is of dangerous conſequence, fo2 if 
it appeare that the teſtimonies whereupon the firſt ſentence was grounded, 
were falſe, and a ſecond ſentence pzonounce ſo, though this taint not the Judges; 
vet the lentence is in a ſozt falſified and onght not to grieve the party. 


Ky: Blies 


he againſt whom the ſentenc e paſſed exhibited a new bill of perjury againſt grounded upon 
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Temple. his Caſe. verſ. Denis. Y 
Balden verſus Temple. | Debt. 
Eſcape out of | | oe bzought an action of debt againſt Sir Thomas Temple late Sheritk of 
Execution. | 


ilkue nihil deber , the evidence befoze me at Guiidhall London was this, that 
vne Shotſebury Sadler to Sir Thomas Temple, having the ſaid pꝛiſoner in exe- 
cution in his Gaole at Alisbury, fuffered him to walk abzoad in the ſaid Towne, 
pet fo2 the moſt part with a keeper, whereupon J directed the Jury, and ſo they 
found againſt the defendant as an eſcape , fo2 though the Sheriff may remove 
his Gaole from one place to another within his Bayliwick, vet he muſt kee 


it and his pꝛiſoners within it and not ſuffer them to go at large out of the pꝛi⸗ 


ſon, though himſelf be attending on him, without an Habeas corpus from ſome 
Court of Juſtice. And let Keepers of pꝛiſons beware when they receive an 
Habeas corpus from the Chancery o2 any others Court bearing teſte in the end 
of a Terme to have the body of one in execution, in the Court the next Terme, 
that they do not by colour of ſuch waits ſuffer the party to go at large all the 
mean time (as it is ſometimes pꝛactiſed) fo2, the wꝛit warrants no more but 
that he be bzought out of pꝛiſon onely foꝛ that purpoſe , and onely foꝛ ſo much 
time as in judgement of law ſhall be convenient and neceſſary fo2 the execution 


of the wait and moze, which in privilegiis od oſis mult ever be ric. 
Sheriff of Eſſex his Cale: Debt. 


233 me at Guidhall upon an action of debt againft the Sheriff of Eſſex 
« D upon an eſcape it fell out thus upon evidence, that the pꝛiſaner having 
<'been in execution, was willingly let go out of pꝛiſon by the Gaoler, and then 
ce came into the Gaole again, and ſo remained in the Gaole till the time of 
<« another Sheriff and then eſcaped, whereupon this action was now bꝛought. 
And J directed that this Sheriff was not anſwerable to this action , foz when 
the pꝛiſoner was let to go abꝛoad voluntarily by the Gaoler, the execution was 
utterly diſcharged,fo as he could not lawfully be taken again noz2 judged in exe⸗ 
eukian by law though the party would yeelv himſetfunto it, oz the crepitoz ſo al⸗ 
lowhim. And therefo2e the next Sheriff cannot be chargeable with him, noz 
anſmerable fo2 him as in execution, neither can two Sheriffs be anſwerable 


ſimul & ſemel fo2 two eſcapes out of one and the ſame erecution at the ſame time. 


A ſatisfac. one was taken in execution by the Under-ſheriff who took money 
of him foꝛ the execution, and let him ga, and this he concealed from the plain⸗ 
tiff, and then the Qheriff dyeth, a new Sheriff being made, the ſame that was 
Under-theriff befaze became Under-fherif to him alſo,and pꝛocureth the plain⸗ 
tiff to take aut a new Capias ad fatisfac. againft the party upon which he was ar⸗ 
reſted again, and eſcaped. And I directed likewiſe that the new Shorif was not 
— to this action, betcauſe the ſetond taking in execution was never laws 
ul. | my | 


Mannering & Hxor verſus Dennis. 


Lr Arthur Mannering and his wife, one of the naughters and coheires of 


Dir Thomas Dennis of Devonſhire, exhibited a Bill in Chancery againff 
Gabriel Dennis, and the effec of the Bill was this; that Sir Robert Dennis 
father of Sir Thomas in the 18 year of the Queen, had conveyed the ſubſtance 


of his whole inheritance fo the ſaid Sir Thomas foz terme of his lite, and ſo on, 


and foz default of iſſue male of him and another bꝛother of his, the land was 
limited to the father of Gabriel, andthe heires males of his body, and added 
a pꝛoviſo, giving him power to make a revocation by his wziting under his 

| | hand 


Buckingham foꝛ an eſcape of one Cockman his pꝛiſoner in execution and upon 


Ad that the ſame time another triall fell out thus That upon a Capias ad 


to and the Father a 


Found that the defendant: being 


Cavendiſh verſ.? Swaipe vetl. 
Worſley, 5 Holman & ux.“ 


— 


hand and ſeale in the pꝛeſence of two credible witneſſes; ac. in ozdinaty foꝛm: 
and allevged that he had made ſuch a revocation; and that the wziting was ex⸗ 
tant, and therefoze p2ayed pꝛotes. The defendant denyed the revocation ; and 
ſo that was the meere iſſue , whether there were revocation oz not, which Ga- 


briel Dennis labonred by all meanes te bzing to triall at the Comnion law; 


but was holden under injunction till by an accident he gat a flip by the death of 
the party out of the injungion, and had a triall by Ejectione firmæ againft Sir 
Henry Rawle that had married the other daughter and heire ; and had'a.vervict 
acainlt him upon that very point and had judgement and execution of the ano 
of ___ _.- ; vettheLozyChancello} renewed his injunction foz all the reft, 
and pzeſſed to examination of witneſſes z and ſo the cauſe was heard divers 
days befoze him and me and Baron Alcham, whom he called fo his aſſiſtance; but 
de never came to conſult with us what to do upon the hearing, but dyed: And 
then Dir Francis Bacon being made Lo2d Keeper, he called me to his alliſtance 
again, Baron Altham being dead, and then queſtion was made by a fozmer oꝛder 


of his; Whether this caſe were a caſe examinable in Thancery. And it was 


reſolved by him, the Paſter of the.Rols, and my ſelf, that this cauſe was not 


C oy im- 
oper for the 
4 of 


Chancery. 


fit foꝛ that Court, but fo2 the Common Law, except all cauſes that were triable 


naturally by the Common Law, and by Jary, ſhould be made examinable, and 


determinable in Chancerp per teſtes, wbich were to confound jurisdicions, and 


to make the Common law and all the courſe of it needleſte, and a handmaid to 


after fo long and tedious ſuit in Chancery was abſolutely diſmitt. 


” (avendiſh verſus Worſley 5 
QIr Charles Cavendiſh exhibited a Bill in Chancery againſt Worlleyana 
DO dyed, and his two ſonnes, Dir William Cavendiſh , and another did likewiſe 


 exhibita Bill of Revitoz againlt him, and the cauſe came tothis , thatthe 
 Gzandfather of Worſley , being tenant f term of life, the Remainder fo the 


22 


tutes have allowed. 


185 Swaine verſus Halnan & ux. 
: Tr. 14 Iac. Rot. 755. 


D Tchard 
and Eliz. 


Father in faile, the 2 levied a fine of the Land C hreeſcoze pears paſt 

r alſo conveyed the land hy bargain and ſale, and ſoit 
came by mean tonveyances to Sir Charles Cavendiſh, and in this caſe alſo the 
Lozd Keeper called me fo his aſfiſfance; and we reſolved, that Cavendiſh couly 
have no. reliefe in this caule in this Court, becauſe by ſtatute, tenant in tayle 
s diſabled to barre oz bind his iſſues , but by ſuch means as the laws and ſta⸗ 


the Thancery, to take ſuch Cauſes, as it pleaſeth them to leave; and ſo this cauſe” 


Chancery 
carinot rc 
lieve againſt a 
laue Ln 


Dorſet: 


yaine Eſquire bzoughtan action of Waffe againſt Thomas Holman, Brownelow. | 
-his wife of certaine Mills in Sturminſter, and declared of a leaſe Conſiderstion 
thereof, mane by Queen Elizabeth, unto the ſaid Elxzabeth the defendant, when 
the was ſole in the 8 year of her raign, and that the King granted the reverſion 
unto him; anv then ſhewgs the waſte. The nefenvants plead, that they being woman Core 
leiſed in the right of Elizabeth of the ſaid eſtate, they did in the 40 yeare of the for her ſelf ſur⸗ 


in the Kitigs _ 
Court of a for- 


woman Coyert 


Queen at Weſtminſter ſurrender tam totum jus, ſtatum, titul. & intereſſe ipſius rendred. 
Eliz. quamilit. Patentes, &c. & ſuperinde the Qneen afterwards codem an. 40 reti⸗ 

ting the demiſe and the ſurrender (as afo2eſaid) in conſideration of the ſame 

Carrender did demiſe the ſame Mills unto the ſaid Elizabeth Holman, and two of 


prout, &c. 


er Sotines, the plaintiff maintained his declaration, and traverſedabſque hoc, 
that the defenvants did ſurrender tam totum ſtatum, jus & intereſſe ipſius Eliz. 


- Whereupon iCue was taken and tryed befoze mein Middleſex; andthe Jury 
ſeiſed in the right, of Elizabeth the wife, f 


Werme of her life by the firſt letters „ theNneen by theother ſalt 


" AUtfers ; 


mer leaſe to a 


| | Pit verl, bo 
5 Lovell. 


letters Patents vid demiſt᷑ the ſaid ment tote Hills fo the ſaid Elizabeth , und 

to her ſain Donnes; Humfrey and Roget Holman, oe after atother fo; lite, and 
then find the ſajy ſetond teffers Patkuts, with recifall of the fozmer effate of 
Elizabeth, and that the had farrenivzev totum jus, &c.- (d bef62e) andiritonfive» 
ration of the ſaid ſutrender did demife the fame of new to 4 any het ſaid ttoc 
ſonnes one after andther prout, and they find that the ſais ſerortd beintife win 
made and had with the Alſent of the ſaid Holman her Husbaito, aus that he payed 
the fine of 20 Nobles, mentionen inthe ſaid letters Patefits, arid that both the = 
Judgement "defendants did agree, and claime bythe later verfttſe-& ſi, &c. Mhetüpon after 

tte argument, judgement was given fo2 the plaintiff, whereof the Serjeants 
principally made this reaſon, that the husband could ndt be ſaid t6twfrtiiber th 
the Nueen but by recoz; whereas his afſcht was net of rbchzd, but 1 jos! 


dehors as it was. found by the Jury: Juſtite Hutton, held that as it 


in iſſue, it muſt be ntberftd of anianall ſurrenoor-, whereas this Was buf d 
ſurrender in lad at em.. EEE 


But the that moved [me] pzincipally was this, that the ilſis bid impbet; 
and ſo the Queen in her eecitall and conſtderatlan voth erpzent hd tonteibe - 
that the whole eſtate of Elizabeth, was ſirrendzed;that is tötalip fiirrenþzed ans 
extinct ſo as it ſhould be in her abſshite power ; to make u new dthiiite pet keck 
and permanent; whereas here if the ſetond leaſe had been made to the husband 
and wife both, as it was but to her alone ; pet upon his death , the might have 
claimed again by her als tern. 
And therefoze if the King would make the like feritall; and confiveratich of 

a ſurrender of cotum ſtatum, and the ſurrender indeed was upon condition re- 
- Pocable, the new eftate wald de void, as in deceipt df the King, like the caſe 
upon the ſtatute of 32 H.8.of late a ſurrender cqnditionall will not he with- 
in the law, to make and a tie late, And ſ& Birwicks tale, where a pzeferive$ 
dots lente was fürtenzed to the Ruten and 17 in thnldekation oft en 
of th+ litters Patents, and of the Fate that he helv by them, made a nem Leafs, 
#1 if was adjtibges vviv, mt beranke tt was untkür in t-hay, but bectute it nas 
ünttue in ett, the Niikeh meaning to kant in küth an eſtate as was in cem. 
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with an expꝛelſe negative, and not elſewhere. © 
.1.1.61s, , This brreptivii vo lite from a rgnttipt of Git Edward Coles in Foſlers rate 
Folters caſe. lib. 11. where after ſbme things reſs1vedz he faibs that it was well bbferved, 

but both not ſip by Shim (diit I take it by hiniſelf) that the fiat. 28 Eliz. hab 
reſtrained the infonier, onely to the . each; und bo he both both 2ycub? 


ame Fac. "Cam: | 
Information 55 117 
in the Com- now Is , | in che common Jes , bur 
mon Pleas. the expzefle letters in the ſtaͤt. 28 Elz. reffrainey tbthe Kings 3ehth | | 


the Common pleas, and Exchequer. Yereupon the Court took time, and 
ſpake pivtiquely in it, Hatton, Watirton nb my Felt (Winch, being chen fick 
and we all agreed — chat toe Aiifodiation did 

Views nnd that the ruſt 


tion did We lie in the Comm ö 
ty opiatin bun an Eftv}, Miki out of the rom 


mon 


Wattres vel. F 1 


Freer. = 
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it admits ſabmilfion befott jn emen 5098 05 Upon 
ſfices of Dyer , and Perminer Af ize , and & i 
fices ot peace; the sther is by action bf debt, 9 
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any Court of Recozd foz ec the infoziny# a 17108 5 = 
my that the infozmer 11 i 1 dyt ice n MD. 
28 Eliz. was mave ttely foz the bettefit of the Rueene in 4 


* 
. * ' * 
4 * -4 ® © «vf 
2 * » 


Indictment , and that Coke himfetf in Foſters tale fo. o. to 


ved and therefoze the wozd (Indictment) is found almoſt in every Clauſe of 1 
thatitxt. and that the ſtatnte was made onely fo; the Aueen, and foz her indic⸗ 
ments. Dbſerve all the Clauſes. Firft,fraiduleni-conveyanices are made bold, 
as ngainſt the Queen.  Decondly, that all conyigions 1947 certified inte 
Cremer; to make p2oces foz the Augen. Third, then followes the cl 
that every convidion hereafter. _—y be in the Kings Bench; 03 the Alize of 
Ganle delivery and not elſewhere. T e ning c which Elaufe is; That. | 
the Invictments foz the . er felf all. be there, and not befoze 3 uſtices 1 
of peace, as by 23 Elz. it muſt be; which was the reafan; gf ſhe:negative (net 
eltewhere) And note that this claufe did not give. unto the Qusene a W nes 
Hes of conviction by action of debt, 02 infoamation foz her ſelf alone 3 12 
terwards the ſtat. 35 Eliz. was made foꝛ that puryoſe. Zhen the fourth clan 
ts; that every recuſant befoze convided m_—_— 4: hall without any other In. 
diament, which ſhewes plainly, that all reſpeded Indiaments, and convidiens 
thereupon , and ſo 5, 6 & 7 clauſes. And laftly the eight-clauſe which gives the 
new fozm of conviction , by Indictment far . 1 An Neither is it u 
babte , that the laws that wereſharpened, and adden from time ſhould purpoſe 
to chozten, o2 diminiſh the means puniſhing the Recuſant; And the pzactice 
| hath been alwaies againſt it. And Coke himfolf in that caſe ronfelleth fol. that 
the infozmer may ſue in the Kings Bench til, and that by fozce of the ſtat z $> 
as he might before. Now it is clear , that if a man at the making of 28 had 
been convicted of Kecuſancy, by any anvther means then by invictment , he hav 
not been bound by. that law ts pay the 20 ſhillings a moneth from the conviy 
ction,and if a man be now convicted inthe Kings Bench by invidnent;o; other: 
Vile, he cannot be pzoclaimed,. noz otherwiſe his penalty run on, foz it 1 
3 the 8 Clauſ e of that lam of conviction by P:oclamation; - 
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| 209 n Speake ver. 
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W 


— 


's Bur Dee. verſusPartrige jn B le Roy Action upon the caſe, foz ſuing in the ſpirifuall Court 


for Moodic fog Tythes, againſt a compoſition made by himſelf. And a like M. 4 Jac. by the 
—_— u- Lady Waterhouſe, againft Moodie foz a ſuit in the ſpirituall Court fo2 tythes of 


ing for riches frees not Tythable, * But nate that Gerards Caſe is not of a ſuit in Court, but 


the perſonege legall noz juſt ſuits in effect. Dee E.4. the like in foꝛm as Buckley and Woods 
of Wool. rale, ik one by Bill in the Starthamber, will charge another with Piracte, oz 
28283 an felony, and both plaintiff and detendant are puniſhed by ozdinance of law by A⸗ 
ion upon the mert iament, as well foz falſe defence , as falſe complaint. And by like rea⸗ 
caſe ws fon, he that ſhould defend a ſuit unjuſtly againft his knowledge , ſhould be ſub⸗ 
brou 8 Jet to an Action ot the Caſe. . Vide Reſiduum infra. 266. 3 


3 Speake verſus Richards. 1 8 Debt. 


murred, and tze 


Court miſliked I 
the action and 


ſo ir reſted 1 3 3 3 | - 8 SO TDN Ins 2 5 
ich Auch Speake bzonght an action of debt of 52 3 pounds; 17 ſhillings againt 
bee 1 Edward Richards, late high Sheriff of the Countp of South-hampton, and de⸗ 


cecding. clared that one Paramour and others were bound by recognizance in Chancery 
Add. | Julii 14 Jac. the plaintiff ſued a Levari fac. to the defendant returnable 15 Mic. 
— which was delivered 1 Aug. whereupon the defendant levied the ſumme, and at 
» Sheriff for the day returned that he had levied the ſame ſumme, Quos paratos habeo, and yet 
money taken did not deliver it in Court, per quod, 8&c. The defendant quoad 308 pleaved nihil 


in execution, 


__ 4 ter the iſſuing of the wait, and befoze the return, ſcil. 31 Aug. he did pay unto the 


dap reciting that he had received it, did acquit him of it, whereupon the plain⸗ 
The ſlrit queſtion in this caſe was, Whether the action of debt would lye , 
becauſe there was no contract between the plaintiff and the Sheriff, But that 
was reſolved by the Court that it would lye; foz though there were noactuall 
contract ,' yet there was a kinde-of contract in law, fo it is ex quaſi contractu. 
And therefoze upon damages recovered in an action of treſpaſſe, the plaintiff 
thall have an action of debt; and by the ſame reaſon when the money ts levied by 
the Dheriff ſo as the action teaſeth againſt the vefendant, the ſame action is 
ipſo facto by law transferred to the Sheriff having both the judgement to 
make it a debt, as befoze,and the levy to make him anſwerable like unto the caſe 
of 1 H. 7. of a Tally delivered to the cuſtomer , as ſoon as money comes into 
his hands he is made a debtoz. Quære if an action of debt, map not be had a- 
gainft the erecutoꝛ as a pꝛinc ipal vebtoz declaring of a Devaſtavit by him. Debt 


pes by Co2pozations foz the penalties fozfeited upon their-laws,ſo fo2 amercia- 


ments in the Court Barons, ſo 11 H. 7. 14. foz 3 pound fozfeifure , upon a cu⸗ 
ſtome foz pound bzeach, & 34 H. 6: 36. & 9 E. 4. 50. It is holden that upon ſuch 
levies by the Sheriff appearing upon recozd the Court may award a Diſtringas, 


his own, ſee Mich. 8 H. 8. Reports Crooke 187. That O. N. in the Exchequer 


makes the Sheriff debtoz to the King, and the debtoz himſelf debtoz to the 


Sheriff. And though an action ol at count will lye pzoperly in this caſe, vet the 
- ſame caſe will many times beare both actions, though the maney be received 


the irt receipt ab initio was directed to a Perchandizing, which makes uncer⸗ 
tainty of the neate remain till account finiſhed; oz where a man is charged as 
Baylict of a Panoz, oz the like, whereupon the certainty of his receipt appeares 
not till account, vet even in the caſe of Merchandizing an action of debt wil lye 
oz the ſumme received befoze thePerchandize, vea after the Perchandize foz 
is wp hag bath not ſo imployed; and therefoze if J deliver an 100 pound 
ko one fol 


actor 


as 3 Farmor of ff idle ſpeech, and the other two Caſes are of ſuits Coram non Judice, and ſono 


in 2000 pounds to the plaintiff, and that after other pzoces and judgement 10 


deber, whereupon the plaintiff took iue, and as to the reſt he pleads , that af⸗ 
plaintiff the ſame ſumme, whereupon the plaintiff by his Acquittance the ſame 


92 the party may have a Fieri fac. oz Elegit againſt the Sheriff to levy as much of 


per auter mains o2 the like. But then the action of account is neceſſary, when 
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ny cattell ans i he veſt 5 pound o tin cattell, any Abzingan 


Cranley verſ.? 
Kings well. 8 
aal on of debt foz all, I ſhall be barred in that agion foz the money beftowed and 


207 


' charges, tc. but foꝛ the ref I ſhall recover. 


Another point was urged fo2 the plaintiff , that the defendants plea to the Efoppell re- | 
308, lib. nihil debet was naught , becauſe if was directly contrary to his return quires 2 Relier. 
of recoꝛd; but that mas anſwered that ſince they have not relyed upon the eftop- 
pel, but taken iſſue, that could give him no advantage, b 

A third point was urged fo2 the plaintiff, that fince the defendant by his re- 
turn made 15 Mich. had charged himſelf with the whole money paratos then 
to be delivered to the plaintiſt, he cannot now ſay that it was paid and acquitted 

Alſo befoze the return of the waif , he was not debtoz to the plaintiff , and Releaſe to the 


. . 


therekoꝛe a releaſe to him was void, ſo upon indictment by confpiracy releaſe Sheriff by rhe 


befoꝛe acquitall will be void. But this the Court adjudged foz the defendant, —_— 1 
foz.as ſoon as the money was received by the Sheriff he was pzefently vebtoz i... 
to the plaintiff, and releaſable, and ſince he hath by his demurrer confeſſed his 


acquittance, the Court can never give judgement foz him upon pzefence of this 


eſtoppell. 3 


But now J move a queſtion, if a Sheriff having a fieri facias 02 capias ad ſatis 
faciendum pay the plaintiff his money of his own, whether he may now levy the 
money of the defenvant alter. 2 en | 


Cranley verſus Ringswell. Replevin, 
Paſc. 15 Jac. Rot.q10, Southampton; 
 Brownelow. 


' 
. 
. 
. 


{mw bzought a Replevin againſt Kingſwell fo: taking his Cow at Liſſ. Rent ſervice 
in quodam loco, &c. the defendant avowed becauſe that place (inter alia) 22 on the 
was holden of him as of his Panoz of Li. by 20 ſhillings rent at Mich. and ment, n 
dur Laby day and becauſe ten ſhillings was behind at our Lady An. 14. he di- the land, yer 
frained; the plaintiff making himſelffenant tothe land, pleads that the ſame the Lord may | 
Lady dap he was befozeſun-ſef, and ſo continued, gc. upon part of the land ſo u withy 
holden and offered to pay the rent fo the defendant; but neither he noz any body den 
foz him was there to receive it, and that it was never after demanded of him: ; 
The defendant replies, that affer the ſame feaſt and befoze the diſtreſe he din 


demand the rent at a part of the land ſo holden, and that becauſe it was not paid, 


. 


he diſtrained. | SH : = 3 5 5 
Whereupon the plaintiff demurred in law and judgement was given fo; the 
Avowant. Foz it is clear, firlt that the rent remaines due till, and the rent is 
not a duty Perſonall, as is an Homage which muſt be demanded of the perſon. 
Alſo, the tender is not materiall in this caſe,becauſe the demand muſt pzoceed, 
and the illue muſt be taken upon that; foz-, if there be no demand there can be 
rr _ 
Now the diſtreſte is both a demand any a diftrefle; and if the Tenant be there 
and offer the rent, he may not diſtraine, and thezefoze, the rent being due, and 
the land anſwerable, he may demand it when he will at the land. But where a 
penalty o2 reentry is jopned to the thing, there vou cannot take advantage of the 
patn oz fozfeiture, without a demand at the very time prefix: And the miſchief 
were great, foꝛ by this conceipt if the Lozd did not demand his rent at the very 
day , he ſhbuld never diſtrain alter; without an acuall demand of the perſon 
of his tenant. But if the tenant tender his rent at the day, oꝛ after to the perſon 
of his Loꝛd, and he refuſe it, J um of opinion, that he ſhall not after diſtraine 


without a demand of the perſon of his Tenant, but the caſe of a rent feck Maunds 
caſe Coke lib. 7 29. differs, fo2 there if the rent be not demanded at the day it 
mult after be demanded of the perſon , fo2 there is noremedy foꝛ that rent, but 
an Aſſize, Nowa difſeiſoz ; a man cannot be, noz damages laid upon him 
without a wilfull fault. - 
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208 Browne verſ. 
Dunner) 
Replevin. Br owne verſus Dunnery. 
„ Tr. 15. Jac. Rot. 
— — Rowneplaintiff againſt Dunnery, foz taking his Cowes, firſt Sept. 14 Jac. 


Rent granted 


at old Sudbury , the defendant makes cognizance as Bavpliff to Margaret 


with a diſtreſſe Waller Adminiftratrix of Robert Waller, and ſhewes that one Warner was 
ſi legitime peta- ſeiʒed of the land, and granted a rent of 6 pound out of it to the fame Robert 


tur requires 
an actuall de- 


mand. 


Surpluſage in 


Nea. 


Demand of 


*paine, when it 


ſhall be. 


Waller and Margaret fo2 the life of Margaret,payable at Michaelmas and our Lady 
day, oz within ten dayes after. And further granted, that if the rent ſhould be 
behind by the ſpace of 10 dayes after any of the feaſts exiſten, legitime petit, that 
then he ſhould fozfeit 10 by way of paine. Et quod tunc & toties, it ſhould be law⸗ 
full foz Waller and his wife, to diſtrain and detain untill the ſaid rent and paine 
ſhould be ſatisfied. But then ſhewes that 54 pounds, foz 9 whole years in the 
life of Robert Waller , ended at the feaſt of Stink Michael. an. 13. were unpaid, 
and that therefoze he diſt rained foz them, being ſo behind. The plaintiff de⸗ 
nyed the ſeiſin of Warner, which was found foz the defendant. | 


Nov in arreſt of judgement it was excepted , that the rent incurred in the 
_ Waller, did not belong to her, as Adminiftratrix , but as in her owne 
rigyt. | 
To which it was anſwered , that ſhe might wave the grant fo her ſelf, But 
that anſwer would not ſerve , foz then ſhe muff have pleaded ſo as fo bꝛing her 
ſelf within the ſtat. of 32 H. 8. to diſtrain foz arrerares after the eſtate ended. 
But J gave another anſwer, that ſince it appeares , that ſhe might diſtraine in 
her own right, and not as Adminiftratrix , the cognizance might ſtand well as 
her Bayliff, and the reft ſurpluſage and void. - 

Another exeception was, that the nine years rent could not be due af Michael - 
mas, becauſe of the 10 yayes given. But that was anſwered, that it is averred, 
that the whole rent was behind at the time of the diſtreſſe which was long after. 
But the great exception was, that it was not averred, that the rent was des 
manded befo2e the diſtreſſe (as they ſay if ought to be by the expzeſſe Clanſe) 
Whereupon theſe things mult be agreed clearly , that the clauſe of diſtreſſe is 
no otherwiſe to be extended, then as the grantoz gives it; and therefoꝛe if the 
Clauſe were, it the rent be behind, being demanded at another place beſides the 
land, oꝛ of his perſon, then he may diftraine clearly, then he could not diſtrain 
without ſuch a demand made firft , foz there the demand is other then the law 
requires. But where the Clauſe is ns moze, but if the rent be behind being 
lawfully demanded, then he may diſtraine, it is no moze then the law ſpeakes; 
and therefoze the diſtrefſe unplying a demand, and diſtreſſe, one befoze another, 
by operation of law, ſatisfies it. And ſo here it was adjudged foz the defendant. 
But if he would have diftrained foz the paine, he muſt have made his demand 
actually of the rent at the end of the 10 days, foz then that grew due. And J am 
of opinion, that he muſt have made another demand of the pain it ſelf, (Quære 
foz the diſtreſle will ſerve foz demand ol that) which muſt be after that is grown 
due, which is not till the 10 days be incurred; ſo that is not till the eleventh 
dap, in the end of which day I hold he muff demand it, foz the whole day is given 
to the payer without fraction; and though the clauſe of diſtreſſs be not ſeverall 
'one-fo2 the rent, another foꝛ the paine, but as it were joynt foz both; ſo as lite⸗ 
rally taken, there could be no diftrefle fo2 1 except there were alſo a pain 

foꝛfeited and diftrefſe fo2 both, vet the law M1 divide them, and diſtinguiſh 

their demands acco2ving to their natures. | 
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Madox verſus Young. = Debt. 


Adox bzought an Action of Debt againſt Young late Sheriſh of Barkſhire Eſcape out of 
M upon a judgment of thꝛeeſcoze pounds retovered againft one Gouge; . c on 
whereupon he was taken in execution by Capias ut lagatum, within the vear, and pe de fta 
eſcaped» The defendant pleaded nul tiel Recozd of the Recovery, the plaintiff mey plead nul 
demurred , concetving that he ſhould plead nihil debet. But judgement was iel Record. 
given = the — _ Foz the defendant may in Debt upon an eſcape plead 
nul tiel ILLLIDs * ; 


Parkburſt verſi us Powell. Caſe. 
Mich. 15 Jac. Rot. 


Arkhurſt bzonght an action bf the caſe againft powell late Sheriff of Den- Mid. * 
bighſhire, and declared that where he had Recovered againft one Richard _— 
Owen in the Common Pleas fozty pounds debt, ec. and Owen was outlawed; ties to lx 
That ths plaintiff delivered a Cap. ut lagatum againff him to the defendant then a&ions. 
Sheriff, and that he having been in his pzeſence would not arreft him, being 
required, and returned the wzit Non eſt invenrus. Upon iſſus not guilty, it was 
found againſt the vefendant. And it was moved iffarreft , that this Action 
ſhould not have been laid in Middleſex , becauſe the fault which was the not ar⸗ 
reſting him was in Denbighſhire, yet judgement was given foz the plaintiff, fon 
the falſe returne which is in the Conrt in Middleſex was alſo a wzong ; fo the 
plaintiff hath his Choyce: ; 


Michell verſiis Mortimer: Replevin. 
Mich. 15 Jac. Rot. 727. 


Mel bzoucht a Replevin againlt Mortimer, and ine was taken whether Profcripeioh 
ane John Michell and all thofe whoſe effate, ec. had uſed fo have common miilaid. 
fo2 all their beaſts levant and couchant upon a meſſuage, 2 00 acres of land, 50 
of meadow, and 50 of paſture in four Towns, the Aury find that the ſaid Michell 
was ſeiſed of the ſame houſe, land,meadow,and paſture in the ſams four towns, 
but that he had his common as belonging onely to the meſſuage and 200 acres 
of land, 20 of meadow, and 20 of paſture in two of the Towns, and not to the 


reſt, whereupon judgement was given againtt the plaintiff as falling in his 


pꝛeſcription. 


Parry verſus Pars, Information. 
Paſc. 15 Jac, Rot. 1781. 


Ping inkozmed againſt paris foz non-reſtdence, the detendant pleayed another Record fayles 
infozmation in the Exchequer exhibited there 28 Aprill. Anno 14. foz the * not. 
ſame abſence, upon iſſue Nul tiel Recozd, it appeared that the Jnfozmation in 

the Erchequer was exhibited 29 Aprilis in the ſame year, and was foz the matter 

right, Whereupon judgement was given foz the defenvant- 


Ee 
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Welby verſus (anning. 


Scire fac. 
Mic. 15 Iac. Rot. 2617. 


Baile. The reve - Vai a Scire fac. againſt Canning upon a recognizance of baile of 
* hog V Y fix hunvrevand ſixty pounds fo2 one Davenant, and ſhewes that he hav 
body woſt be judgement Mich. 4 Jac. againft Davenant , and that he did neither render his bo⸗ 
how ir muſt dy nozſatisfic his debt. The defenvant pleaded that after the judgement, ſcil.23 
be done. Jan. Arno 4. Davenant came into Court and rendzen his body ko the pꝛiſon of 

the Fleet in execution and in diſcharge of his baile, and that the plaintiff did re⸗ 
fuſe to take him in execution , and the plaintiff denied the veelding of his body 
and ſo an iſſue. But it was reſolved by the Court, that this was ill pleaded, foꝛ the 


peelding of his body being an ac in Court, and in diſcharge of his baile which is 


patet per record. and that the other plea ſhould have been Nul tiel record. But in⸗ 
deed in this cafe there was no rec oꝛd entred of it, and vet it was pzoved by the 
oath of Calwick the Atto2ney, and another in open Court that Davenant came in 
foꝛ that and other cauſes, and was committed to the Fleet and after ſet at large. 
And in this caſe divers p2efivents were ſhewed foꝛ the manner of the entry up- 
on the ycelding of the body upon the baile, ſcil. P. 12 H. 8 Rot. 324, & P. 29 Eliz. 


torum & poſtea , becauſe he was not pzayed in execution by the party he was diſ- 
charged. Et P. 6 Jac. Rot. 105. fuch a yeelding of the body was entred in exone- 
rationem manucaptorum, So the true fozme is, that the entry be made of re- 
co2d of the yeelding in diſcarke of the baile. But then if the plaintiff oz his At- 
toꝛney be pꝛeſent, he muff make his election to take him in execution 92 to refuſe 
him, whereof entry alſo is to be made. But (it he be abſent) the party preſent- 
ix mut riot be diſcharged , becauſe the time of bꝛinging him in, is uncertain, 
fo2 they receive him, if he be bꝛought in at any time befo2e the ſcire fac. againſt 
the Baile, oz upon the return ok it, and therefoze he mult be committed, that 
the 97 5 may have time fo2 his election. But then when he is committed, the 
ufe is by rule of Court fo call in the party, oꝛ his Attozney to take oꝛ leave him, 
and ſo fo enter his Atceptance, oz refuſall of Kecozd, But this is not a judic iall 
way , fv: if the plaintiff , and the Affozney be both dead o2 in ſuch like cafe , 
thete miſt be a means by recoꝛd to infozce ananſwer : which J ſuppoſe muff 
be by Scire fac. to the plaintiff oz his exetutoꝛs, to anſwer whether he will have 
him in execution 92 not. And J am of opinion that though a man refuſed thus 


Reeo2d, vet he may after take him by Ca pias ad ſatisfaciendum, fo; it is but a fo2- 
bearing foꝛ the time to receive him upon his own offer, fo2 it is not a renoun- 
ting 62a releafing of his own Act of execution, when he ſhall ſee cauſe, But 


by 20 pounds from Canning the baile , and left him nevertheleCle his remedy a⸗ 
gainſt Davenant the pzincipall, fo2 his whole Judgement being 208 pounds. 


Norris verſus Staps. 
Pal. 14 Jac. Rot. 907. 


Corporations Neun and Truſſell Guardians, and the Fellowſhip of the weaver of Newbury 
yy += bꝛought an Action of debt of five pounds againft Staps,x declared thatNugn 
und ine v lidl. Elizabeth inco2pozated them an. 44 by that name, and gave them power to make 
ty of chem. - lawes rationi conſonas, and not contrary to the laws and ſtatutes of the Realme, 

with a P2oviſo to the ſame effect; « that the Nneen by the ſame letters Patents 
did oꝛdaine fo2 her, her heires and ſucceſſo2s, that none ſhould exerciſe the trade 
. of weaving within the ſaid Town , except he were firff admitted thereunto, 
| | by the Guardians and Society of weavers. And then ſhewes the Act of 19 H. 7. 


and 


ofrecozd, muſt be it ſelf of recoꝛd, and therefoze ought fo be concluded prout 


& Tr. 20 Eliz. Rot. 125. between Young and Tomſon in exonerationem manucap- 


io take the defendant thus in execution upon his peelding, and that entred upon 


the pꝛint ipall Caſe J ended between the parties arbitrably, and gave unto Wel · 
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and then that kd Wuardians, and the greater part of the fellowſhip of weaz © 


vers did make an oꝛdinance; that no perſon thould uſe the faiv Art of weaving 
within the ſaid Town, except he had been an Appzentice to the Art within the 


aid Town, and had uſed it there by the ſpace of five years befdze the D2vi- 
nance , 92 were admitted by the Guardians and Fellowſhip, u onthe paine of 


20 ſhillings a Poneth. And then ſhewes the Allowance. of the ſame Dꝛdinance 
acco2ding to the law of 19H. 7. and that one of the Guardiaus gave notice of if 
to the defendant, and then ſhewes that the defendant had uſed the Art, xc; there 
by the ſpace of five Moneths after, whereas he had not been an appꝛentice there, 
no2 uſed the ſame Art there five years befoze the oꝛdinante, noꝛ was admitted, 
tt. againſt the ſaid o2dinance and the Queens letters Patents, xc. The de⸗ 
fendant pleads nihil debet, and it was found foz the plaintiffs, and pet judge⸗ 
ment was given againſt them quod nil capiant per bre. The reaſon of the judg⸗ 


ment, were groſſe faults in the declaration. 


The firſt , that it did not appeare that the Co2pozation did conſiſt of two 
Guardians, fo2 there was no moze declared, but that they were incozpoꝛated by 

the name of Guardians, cc. which may be moze then two, and they had omitted 
the clauſe whereby the number was appointed. J am of opinion that they 
needed not to ſhew how they were inco2pozated, foꝛ the name argues a Co2po- 
ration Fry the like of Cities, and the plea nihil debet (oz the like) requires 

p2oofe of it. = | 

But the wozlt fault is in the law it ſelf, fo2 it excludes all Appꝛentices, 
bzonght up in tha Town it ſelf, after the ozdinance made, which is abſurd . 
Now A am of opinion, that though power to make laws, is given by ſpeciall 


Clauſe in all incozpozations, vet it is neevdlefſe; Foz J hold it to be included 


by lam, in the very Act of incozpozating, as is alſo the power to ſue, to purchaſe, 
and the like; Kos, asreaſon is given to the naturall body foꝛ the governing of 
it: ſo the body Coꝛpoꝛate muſt have laws as a politick reaſon to governe it, buf 
thoſe lawes muſk ever be ſubjec to the generall law of the Realme as ſuboꝛdi⸗ 


nate to it. And therefaze though there be no Pꝛoviſo foꝛ that purpoſe, the law 


ſupplies it. And if the King in his letters Patents of incozpozation do make 


ozdinantes himſelf, as here it was (as afozeſaid) vet they are allo ſubjes to the 


ſame Rule of law. 


But the Queſtion which was chiefely intended, is indeed great, Whether a - 


new Coꝛpoꝛation, having no pꝛeſcription to app2op2tate and exclude others, tan 
make a law to excludeall perſons to uſe an Art oz trade in their Town, wheres 
unto they were not Appꝛentites within the ſame Town, though they ſerved 
their App2entice-hoods to it elſewhere? | 85 


Wherein the Queſtion is between the particular pꝛiviledges of Towns and 
the generall liberties of the people, which is fit to receive a determination. F03 


as not neceſſary but reſerved till any other action ſhould require it. 
 Dbſerve theſe degrees inthe conſideration of this caſe. 


it runs thzough the Realme, But this point was not ſpoken to at the Bench, 


trained oꝛ not trained to it, oz fo exerciſe moꝛe trades then one. But if any man 
p2ofefling a publick trade, would perfozm it falſely, 02 inſufficiently, he were 
anſwerable. — \ FFT | 
Decondly , that the law as it now ffand3, fozbids no man to uſe any trade 
pꝛivatelp, as fo be a Tayloꝛ in my houſe, oꝛ the like, foꝛ that is not a trade, buf 
a Service, that is at mine own perill, be it ill oꝛ well done. e 
Thirdly, that the law (as it now ſtands) fozbids no man to exerciſe a trade 
publickly, that hath been an Apprentice to it whereſoe ver. See the caſe of the 


Talio: of Ipſwich Co. lib. 11. 53. The ſimple incozpoꝛating of.a Town doth not 
d2zaw by conſequence a peculiar trading to that Town with an excluſion of. Foz? 
rainers; ſo then it muff be the ſpectall law oz ©2vinance that mut wozk this 


effect. | 


Firſt, the common law did not foꝛbid any man to exerciſe any trade, were he | 


Now of that the things conſiderable in this and the like caſes,what Societies, 
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Don Alonſo vetl. Palmer verl. 
_ Cn Pope. 


— 


Admiralty. 


Vide ſupra. 


— Companies o2 Colledges of men may make by-laws, wherein nat onely Cozpo- 


rations made by Patents, oz pzeſcription, but all the Pariſhioners, oz Townſ- 


men of one Port o2 Toon, may make ſome; Foz they are by Common law, 


(as it were) incoꝛpoꝛate fo2 ſome neceſſities both common and peculiar to that 


diſtinct body, as foz repairing their Church, oz the like. Alſo the tenants of one 


Panoz may foꝛ their Common oꝛ the like make by-laws. But whether if there 
be a Lo2d and Court whereunto it belongs, that may be done, but in a Court, 
and by conſent of all the Tenants, and with conſent of the Lozd, and by pꝛe⸗ 
ſcription , and what pains may be ſet, and by whom to be levied, and to what 
uſe, is conſiderable. Rn a = 

Again, whether ſuch a law may bind Strangers to the law doing againſt it 
within the pzecind. * 

Again, what notice is requiſite , either to the kree o2 to ſtrangers, And foz 
theſe ſeverall points, ſee theſe books 44 E. 3. 19. 8 E. 2 F. Aſſiſe 413. 21 E. 4. 


* 


54. 11 H. 7. 13. & 21 H. 7. 40. & 21H. 7. 20. 


Jefferies caſe Co. lib. 5, fo. 66. the Taploꝛs of Ipſwich caſe Co. lib. 11 fol. 53. 
| Darcyes caſe called the caſe of Ponopolies. Co. lib. 1 1. fo. 8 . and in that caſe 
Davenants caſe cited, and the Chamberlaine of Londons caſe. Co. lib. 5 fo. 26. 


Don Alonſo verſus Corners. 

| Mich. 9 Jac. . 

Dos Alonſo de Valaſco Embaſſadoꝛ, foz the Ring of Spaine libelled in the Ad⸗ 
mirall Court, againſt one Cornero (naming no other defendant) declaring 
that Cornero being a ſubject to the Ring of Spain, Had committed divers Crimes 
agatuft the Ring, fo2 which all his goods were Confiſcated , and that he was 
tome into England and had bzought with him 3 000pound weight of Tobacco, to 
the value of 800 pound. „ BY . 
And pzayed attachment of the go 


moved foꝛʒ a P2ohibition foz Watts who had bonghf the Tabacco of Cornero foz 
800 pound. 1 5 a . 

Che Judges ſaid that they would not let the Emballadoꝛ from pꝛoſecuting his 
Maſters ſubject. But foꝛ the goods, if any ſubjec of a fozraign Prince, bzing 
goods into then ingdom, though they wereConfiſcate befoze,the pꝛoperty of them 
ſhall not here be queſtioned but at the common law. And though Watts were 


upon the like libell by Don Pedro de Sunega Embaſſador foz Spaine. 


Palmer verſus Pope. 


; them ſuper altum mare, that Pope ſhould carry certain ſugars, and that the 
agreement was after put in waiting in the Poꝛt of Gado in the coaft of Barbary 


and ſhewes that Pope ſuffered the ſugars fo be ſpopled ſuper altum mare by ſalt 


water. 


Gado, upon the Continent of Barbary , whereupon the Court reſolve that a pꝛo⸗ 
hibition lay, becauſe the oztginall contract, though it were made at ſea, pet was 


changed when it was put in waiting ſeated , which being at land changed the 


juriſdiction as to that point, but if it had been a waiting onely without ſeale, it 
had made no change, now then if the contract were at land, though the bꝛeach be 
at ſea, which are two ſeverall aas, vet becauſe theſe two muſt concurre to make 
the cauſe of the ſuit which 1s infire, the party ſhall be fozced fo ſue in the Kings 
Court, becauſe that and the Common Law muff pꝛevaile againft other Courts 
and Laws; and theſe caſes were cited fo2 the Kings Court, in caſes that might 
ſeemefoz the Admirall. 48 E. 3. 2. 10H, 7 & Fitz. N. 118. 


ods in the dande ak leaving a tpace 
foz Names ) and after attached them in the hands of Sir John Watts. Harris 


nat named in the libell, vet he is a party grieved by that undue ſuit, and there⸗ 
foze pzohibition was granted. The like pꝛohibition was granted Hill. 9 Jac. 


Ach. 9 Jac. Palmer. libelled againff Pope foz that it was agreed between 


Houghton er jeant ſuggeſted that the Charter party was made in the Poꝛt of 


And 
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Abienye verſ. =  Counteſſe of Exeter verſ. ee 321 
Een __ Clifton, Lady Roſſe: 


nd it is a generall rule foꝛ Perchants, Embaſſadozs, and the like , who 
make bils, accounts, and other things in fozraigne parts. And foz the juriſ- 
diction of the Admiralty, ſee tempore E. 1 Fitz. Avoury, 1 g. 8 E. 2. Stamford 4$ 
E. 3.7 . title treſpaſle Statham 5 H.6. 2 H. 4. 6 H. 6. and where the fat.ſaith 
ad primos pontes, that is to be underffood of death oz main (as the ſtatute ſaith) 
not foz actions. A V 
And the ſame Terme Audly had a Pꝛohibition verſus Jennings, who had in his 
libell laid his contract apud Malaga infra diſtrictas Maris vocat. The ſtraights of 
Gibralter infra juriſdictionem maritimam, becanſe it appeared that the contract 
was made in the Alland of Malaga, and then the adding infra juriſdictionem mari- 


timam is vaine. | 1 3 
and muſt lay the canſe of ſuit ſua- 


— 


— — 


—_— 


Note that everylibell in the Admiralty doth £ 
per altum mare, which argues that that is a neceſſary point; foz, the jurisdi 
there groweth not from the cauſe as of tythes and teffaments in the Spirituall 
Court, but from the place. And therefore J am of opinion that if a contract wers 
made in truth at Sea, and a ſuit upon that in the Admirals Court , and there 
the contrad is laid generally without ſaying ſuper altum mare, the pzohibitton 
will lye; foz, the libell muſt warrant the ſuit in it ſelf, though von may on 
contrary part, ſurmiſe that the contract was made at land againſt the libell tha 
lapes it on the ſea. And J hold it alſo not ſufficient foz the libell to lay it infra 


Jur. mar. generally, but it muſt be ſo laid as it may appeare to the Rings Court 
to be ſo indeed. | 


1 Abigme verſus. (lifton. = Chancery, 


1 H the cafe between the Lo2d Abignye plaintiff , and the Lozd Clifcon vefens Roy his Cera 
dant in the Chancery , concerning a pꝛomiſe ſuppoſed by the plaintiffto be dt. 
made to him of allurance of land upon the marriage of his Lady being daughter 

and deir apparant to the Lozd Clifton, and his Lady : The Ring by his letters 

under his Dignet Manuall cerfifted to the late 1 ozd Chancelloz, and alſo to 

this, the manner and ſubffance of the pꝛomiſe as it was made to his Pajeſcy: 

in regard whereof his Majeſty gave to the Lozd Abignye 18000 5 in lien 

of 1000 per annum in land which he had pzomiſed , which certificate was als 

lowed upon the hearing foꝛ a pzoofe without exception faz ſo much. | 


Counteſſe of Exeter verſus Lady Roſſe. 


e contra. 


NH the caſe between the Counteſte of Exeter and the Lady Roſſe, there was an Scandalk 
1 intention to have had the cauſe heard at Counſell Table. But the Chiefe 
Juſtice and A being called fo the queſtion befoze the Ring, delivered our ppt- 

nion, that ſince if was a cauſe in this nature fit fo2 the Starrechamber being a 

Court of Auffice ; and that Sir Thomas Lake on the behalf of the Lady Roſſe di- 

fired that courſe , it was not agreeable to law, to examine it at the Conncell 

Table where it could not be determined, and where yet thoſe voluntary exami- 
nations might infkruc and pzejudicate the witneſſes and p2oofes after to be fa- 

ken legally, and clearly, it would make the witneſſes on either part known and 
the conſequence of that would be that all the witnefſes would be parties in their 
trolle ſuits. Pet we agreed, (becauſe the King and the parties were ſo con- 
tent) that if it were his Pajeſties pleaſure fo appoint his learned Conncell to 
examine ſecretly what his Yigneſle ſhould think fit , and make if known onely 
tohimſelf to uſe as his wiſdom ſhould find cauſe foꝛ ſome ſpecial purpoſe, if 
might well be done, eſpectally the perſons being of honour, and the matter of a 
moſt ſcandalous nature. And it was therefoze agreed that either party ſhould 


be ruled by the Kings rule who ſhould be made vefendants. And to all this Sir 
Edward Coke being pzeſent, did agree. 1 
5 


214 | Lord Chancellors! Hare verſ.4 Earle of Somerſet} © 
bar — __ Caſe. _ 


1 


8 — oy 


Lord Chancellor, Caſe. 


tation to 2 
benefice above 


value. 
Office of the Ohn Hare and Nicholas Hare his ſonne having a joynt Patent of Clerks of the 
2 5 8 Court of Wards with an erp2eſſe pꝛoviſton, that if one of them ſhould dye, 


Wards granted that the other ſhould enjoy the whole non obſtante the ſtatute ; John Hare being 
but od ne 


* 


obſtante. 


of the ſaid Court.) This was referred by his Pajeſty to Uiſcount Wallingford, 
my.ſelf, and Sir James Lea Atto2ney of the Court, and we certified the King 


(having heard the Councell and feen the fozmer grants, ever ſince the eredion 


of the ſaid Court) that the ing could not make ſuch a new grant as was deſired 
by law, fo2 ſince the gift of the Office was meerly in the Ring, and that onely 
meerly miniſteriall, the King was not bound fo the number, but might with a 
non obſtante diſpence with it, as he might give alnage without the nomination 
of the Treaſurer, name Sheriffs without Judges, Commiſſioners fo2 Admirall 
Court without the Chancelloꝛ: But the Auditoꝛs place being judiciall and ap⸗ 


pointed to be two, cannot be lefle, becauſe the ſubject hath intereſt in the judt- 


tature which muſt be committed neither to moꝛe noꝛ lefſe then the law of their 
creation hath eſtablithed ; And the patents of the Clerks have alwayes been 
ſome to one alone at the firſt, others as this, and ſo enjoyed, Us 


Earle of Somerſets Caſe. 


Grant of li- *fF*Te Earle of Somerſet had obtained a grant of the licence of wines,fo2 years 
cence of wines and took it in the name of Sir lohn Daccombe, in truſt foz him. Where- 
lorteires by fe upon the King willed the Chief Jufticeand me to call the Judges, and to give 
— opinion, whether it were fozfeited by his Attainder of Felony , which we did, 

and it was reſolved una voce, that it was fozfeited, and after reſol ved ſo in the 


Exchequer in Caſes of Chattels reall and perſonall , and things in action of 
that lozt. | 2 SI 


-Prifes. 


now dead, Dir Steven Leiſure moved the King, that he might be joyned by patent 
Vith a Non fo Nicholas the ſur vivoz, upon opinion that by the wozds of the fat. 32 H. 8: 
b (viz. that there ſhould be two Clerks to be names by his Higneſte to be Clerks 


— 
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: Prices of | =: : Cocks verl. . 215 — 
Wine, & Caſe. & Darſon. | 


Prices of Wine. 
The 24 of Dec. 16. Jac. 


T*. Lo2d Chantelloz, Lo2d Paivie Heale, the Chief Juſtice and my ſelf, wines: che 
met at Yorke houſe, to ſet p2ices of Mine, to be ſold both in groſſe and by ſtat. for ſetting 
retaile, either by Merchants oz Uinfners. 5 N ofprices of 
Joꝛ our power, of ſetting pꝛices in groſſe, there was no doubt, foz by the Wine. 
frat. 28 Hg. Raſt. Tit. Wines, were Authoziſed, and that is in-foece. Bnt foꝛ the 

ile, it was queſtioned, foꝛ there was one ſtatute made fo2that pur paſe 34 
H. 8. which was temporary and diſcontinued; but there was allo a ſfatnte-mays 
37H. 8. retiting the foꝛmer ſtatute of 34 H. 8. but making alfo an expꝛeſſe Ad 
of if ſelf, foꝛ the ſetting of pꝛices, as well fo2 retaile as in grofle by the ſais 
Nfficers, which at that time was not made temporary, as 34 H. 8. but by con- 
ſequence was in it ſelf at the firſt per petuall, get in the end of that Aa, it is id 
in Raſtalls Abridgement that by the Stat. 5 E. 6. it was continued together with 
34 H. 8. till the end of the next Parliament, and then diſcontinued: Now it 
is true that 5 E. 6. hath ſuch a continuance which as to 34 H. 8. is effeduall, 
but as to the 37. H. 8. (which was befoze perpetuall) it is idle. either can an 


Affirmative continuance of a ſtat. perpetuall wozk an Abzogation of the ſtab» 


But then the penalty mentioned in the ſtat. 37H. 8. is referred to that of 
23H. 8. which was onely fo2ty ſhillings , upon the pꝛices of Wine fold at ths 
pꝛice limited. Fo2 that ſtatute meddles only with the ſales in groffe , ſo this 
fat. 37 H. 8. hath no certain penalty fo2 the diſcepered ſale by retaile, but that 
ſtands upon a fimple contempt. | 9 8 


m—_Ww ·˙ - Starchamber 
7 EE © 3 

O Ne lent a letter cloſed and ſcaled up to Sir Baptiſt Hicks, which was ſo deli⸗ Libell ironical 

vered to his hands containing many deſpightfull ſcandals delivered ironi - and by privy 

ce, as taping, Yow will not play the Jew noz the Pypocrite , and in that ſozt <*** 

taunting him fo2 an Almes Youle and certain good wozks that he had done, all 

which he charged him to do fo2 vaine glory. Mhereupon Sir Baptiſt Hicks ſued 

him in the Starchamber. And now upon the hearing it was reſolved , that 

though it were not pꝛoved that the defendant had any way publiſhed it, vet the 

Caurt would hold Plea of it, and ſo did, and fined the defendant and ſentenced 

him to weare papers, and fo make his ſubmiſſion fo Sir Baptiſt Hicks in Cheap- 

fide; yet an adion of the caſe will not lie in that caſe foꝛ want of publication, 

but the King and Commonwealth are interelled in it, becauſe it is a pꝛovoca⸗ 

tion to a challenge, and bzeach ofthe peace. | 


Cocks verſus Darſon. 
Hill. 15 Jac. Rot. 519. 


Ca bought an action of treſpaſſe af Trover and Couverlon of beanes a+ A8ions tou- 
 gainft Darfon, and coming to triall at the Aizes upon not guilty, becauſe ching Luna 
it was a ſmall tauſe, the Judge tk not the Jury,but directed to move the Court *iques lands 


+ ſo it was, and the caſe was, that the lands whereupon the Beanes grew, were ©" be in bis 


". OWN name. 


a Lunafiques and Coppphold, and the Lo2v had granted unto one, the Cuſtody 


. ofthe land by whole leave and aſſent the plaintiff did ſow the land. And the 


Court was of opinion that the Action was fo be bꝛought in the name of the Lu- 
natique: foz there was no intereft gained in his land by this Commitment, 
and J do not agree that the Lozd hath power over the Lunatiques land without 
a Cuſtom, foz the imitation of the Kings power over Frecholvs makes not con⸗ 
ſequence , foz though I take the ſtatute to be but an affirmance ofthe common 
law in the caſe of the King, vet the collaterall incidents of eſtates, 1 
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216 . Bia well * Smith & Uxor 


: | Catton, & ve. Stafford, g 
——Tenancy by the Courteſle, wardſhips , and the like, are not without ſpeciall 
Cuſtome. "I 
Bidwell verſus (atton. Caſe. 


H. 15 Jac. Rot, 1765. 


Aflumpfitin JJ Idwell an Attozney , b2ought an Action of the Caſe againſt Catton executo2 
conſideration ot Reve, and counted, that whereas he had in Michaelmas Terme 14 Jac. pꝛo⸗ 
ang cr. ſecuted an Attachment of pꝛiviledge againſt Reve the Teſtatoꝛ Retoznable in 


' ring that there Hill. Terme, the teffato2 knowing of it, in conſideration that at his requeſt, the 
was cauſe f platntiff would fozbeare to pꝛoſecute the ſaid wait any further againft the ſaid 


(uit, Teſtatoz, the Teftatoz did pꝛomiſe to pay him fifty pound, and then averres, 
tt. And alter a verdic it was excepted in arreft of judgement. 2 

1. Kirſt, that it mas not alleged, that the plaintiff had any juſt Cauſe of Action, 
2. - Secondly, that this Action till remaines. | 

3. Thirdlp, that this kind of Action would not lye againſt an executoz, becauſe 


ie is not in the nature of a debt. 

Judgement . But the Court neverthelelſe gave judgement; Foz firft, ſuits are not pꝛe⸗ 
| ſumed cauſeleſſe, and the pꝛomiſe argues Cauſe in that he deſired to ſtay off the 
ſuit. Quzre if the defendant had averred that there was no cauſe of ſuit. 


2.  ÞDecondly, though this did not require a diſcharge of the Action, pet it re- | 


quires a loſſe of the wait, and a delay of the ſuit , which was both benefit to the 
one, and loſe tothe other. | | | 

3. - Thirdly, it was agreed, that if the Teffato2 pꝛomiſe to build an honſe, oꝛ to 

do ſome ſuch Collaterall A that an Aſumpſit upon that will not lye againſt 
the Executoꝛ. But the Court held an Action of debt would well lye againſt the 
TLeftatoz foz the fifty ſhillings being a ſuinme of money due upon a Contract in 


which he received quid pro quo; foz the fozbearing of a ſuit is as beneſtciall in 


ſaving, as ſome other things would have been in gaining. And 17 E. 4 Ita man 
pꝛomiſe a Chirurgion money to cure a pooꝛ man, he ſhall have an Action of debt 
fo2 it. | 


Smith & Hxor, verſus Stafford. 
Hill. 15 Jac. Rot. 926. 


Aſſunyſit by a | A Ndrew Smith and Anne his wife were plaintiffs againſt Richard Stafford the 
= Executoz of Jeremie Stafford and declared that upon ſpeech of marriage had 
her an hundred between Anne and the Teftate? , he pꝛomiſed that if the would marry him and 
pound if he he dyed befoze her, he would leave her wozth an hundꝛed pound, x then layes that 
marry her, and the did marry him, and that he dyed and left her not woꝛth an hundꝛed pound 
they marry. upon Non aſſumpſit and Uerdict fo2 the plaintiff, it was moved in arreſt of judge⸗ 
ment that the pꝛomiſe was releaſed by the marriage in law. Againft which it 

was objected, that this Action could not riſe during the overture, foz if was not 

to be perfoꝛmed till after the death of him which made the pꝛomiſe, which is 

Baren & feme frye, but yet it is a pꝛomiſe p2eſently, and befoze the Ac came to be perfozmed, 
1 __—— ſo the lieu, and binding of the pꝛomiſs is already in fozce,and therefoze without 
ultherh verſo- doubt the woman might have releaſed it befoze marriage by the woꝛd Pꝛomiſe, 
nall ſviis, not by the wozd Action, x what might be releaſed actually the marriage releaſeth. 
It was not mo- Mer Hill. 5 Jac.Rot. 132. in the Kings Bench, Belcher and his wife bzought an As 
yy 8 ſtion of the Caſe againſt Hudſon, upon a pꝛomiſe made unto the wife, that if ſhe 
2 74 thoulv marry one Maſon at his requeſt, he would give her after Maſons death fozty 
-1inſtche chillings, the defendant pleaded that Maſon after marriage did releaſe unto him 
Executor. Dll t all manner of actions, as well reall as perſonall,  mixt plaints, debts, con⸗ 
kentions, claimes, challenges, controver lies, var iances, & demands, xc. And pet 

judgement was given fog the plaintif. Fo2 never an one of theſe woꝛds will 
reach it; the cafe was compounded, ſo no judgement was entred. And J was of 


opinion that by the marriage the pzomiſe was diſcharged (the husband "_ 
g F | x | + 


' For Ab 
— << * 75 5 — 1 
— x : S 8 : 
. 
2 2” 


. 9 = oF 
- 


— * — — 
— 8 


Crook hay verſj. D 
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the perſon lyable) though it were true that the action was not atcrued in his 


time, and though by this meanes the pꝛomiſe muſt de ab initio, (as a like bond 


ſhould be) inutile, which moved the other Judges to be of another mind. But 


the Rules of Law muſt-not be guided by the impzovidence of others, 


Coo verſus Woodward. = 
_ H. 15 lac. Rot. 2001. 5 


tmat the defendant by his deed ſhewed in Court did covenant with him, 
that he would ſafisfie him all ſuch ſummes of money, xc. as Joſias his ſon the 
plaintiffs appzentice ſhould imbezel from him within thzee Ponths after Re- 
queſt , and then layes the imbezeling and requeſt, c. The defendant pzayed 
over of the deed, which was entred in hæc verba , and there the covenant was 
to ſatisfie within thꝛee Months after Requeſt and due pꝛooke made of ſuch im- 
bezeling , whereupon the defendant tock iſſue , that Joſias the Appꝛentice did 
not imbezel, and it was found foꝛ the plaintiff, to the damage of And 
now it was moved in Arreſt of judgement by Ch bborne , becauſe it appeares 


by the entry of the deed, that the plaintiff ought not to have bzonght his adieu 


till the thzee months were incurred, as well after p2oofe as after requeſt; 
whereas the plaintiff had averred no p2oofe in the Declaration: and this ex⸗ 
ception was allowed as effeauall as if the defendant had demurred; foz the 


"Rookhay bzoughtan action of covenant againff Woodward, and declared Covenant: F 5 


whole Caſe appeares to the Court by the whole Recozd whereof the deed entred 


is part, as fully as if it had been in the Plea. 


But the great queſtion was, How this matter of pzodfe ſhould be underfto0d Proofe how te 


be und 


in Law, whether a p2oofe in Court, judicial, oz pzoofe out of the Court; and 
how it ſhonld be made: And firft , it was agreed by the Court, that the wozd 
 p2oofe generally laid, ſhall be underſtood a p2oofe judiciall , by Jury, confeſ- 
lion, o2 demurrer in Court, It was alſo agreed, that if the fozme of pzoofe 
were appointed in the wꝛiting other wiſe, that ſhould pꝛevaile, as in Golds Caſe 
| ſupra, oz it it were upon p2oofe made by certificat, as is uſed foꝛ Travellers; 


in Law. 


o2 by witneſtes befoze two Aldermen , oz the like; which appeares cannot bo 


judictall : which p2oofe ſhall be ſet down in the Plea, with all the cirtum⸗ 
[ance , and then it ſhall be put in diſcretion of the Court, to judge whether 
that p2oofe were competent acco2ding to the meaning of the wziting. And ſo 


aught to have remedy he can have no judgement as in the Warrantia Chartæ he 

may. But in the pꝛincipall cafe, becauſe the wozd p2oofe is left at large, and 
may be made in Court judicially in an Acton bꝛought againft the Appꝛentice, 
befoze the Adion bꝛought upon this Covenant made by another; it may very 
well in this caſe be taken of à pzoofe by tryall in Court, and ſo is every way 


againtt the plaintitf, that hath bꝛought his Action of his own chewing befoze he 


had canſe, andſo is judged againft the plaintiff in this Cafe. 


no new p2oofe ſhall be made in the pꝛeſent adion, and being bzought befoze he 


Nite, that a Warrantia Chartæ, 02 a zit of Peane may be bꝛought befoze 


the party take loſe, but vet he hath Cauſe of that Action when he bzings it, 
which is that having a Marranty 92 Acquitall be ſues Quaa timet fg eſtabliſh 


the ſame by ſudgement, to bind the land of the Warrantoz, xc. pro loco & tem- 
pore; which kind of Action is but pꝛaviſional, not pzefently remevial, but after 
by ſcire fac. but the Action of the pzincipal-Caſe being remedial and like unto 
yr. 70 x a * of a ſurmile per Teſtes, the Court judgeth whether it be 
ufficient oz not. of | PPP 
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= 218 _ Warley verſ.? Howard verb Lid verl. Vamtrej verſ. 
Bectwutb. 9 Salkeld. & Cbineley.] Iſted, &c. 8 
Obligation. Murley verſus Beckwith: 
0 Hill. 15 Jac. Rot. 931. 
Atrbitrement Ebt upon an Obligation of fozty pound by Warley, againſt Beckwith; the 


leaving matter 


in ſuſpence. 


Deceit. 


Executiors 
ple inement 
adm. ſpeciall. 


Judgement. 


Debt. 


Stat. 2 E. 6. 
for not ſetting 


out tithes. 


Judgement 


Erroꝛ; and though both theſe wzits tended to avoyd the judgement, yet becauſe 


the P laintiff, becauſe his poſſ 


condifion was to ſtand to the Award of Gibſon and Barwick , to be made 


ante Feſtum Sancti Andreæ the Apoſtle > The defendant ſaith that they made no 
Award, the Plaintiff ſaith that the Arbitratozs afozeſaid , reciting divers 


ſummes of money, alledged by the Plaintiff, to be due unto him by the Defen⸗ 

dant, et. On the 18 day of November did o2der, that the Defendant(inter alia) 
-Honld pay nine pound to the Plaintiff. And further, that if the afoꝛeſaid De⸗ 
kendant, at, oz befoze the Feaſt of ©. Andrew the Apoftle then next following, 
chould befoze the ſaid Auditozs oz either of them, diſpꝛove the payment ol any 
of the ſeverall ſummes afozeſatd, o2 any part thereof, then ſo much ſhould be 
deduced out of the payment of the ſeverall ſummes afozeſaid; and upon iſſue, 
that they made no Award, after vervic fo2 the Plaintiff it was moved that the 
Award was not ſafficient, & Curia adviſare vult, whether this reſervation ſhall 
fruſtrate all reaching to the Award, oꝛ whether the Award ſhall and, and the 
reſervation be void. 5 


| Howard verſus Salkeld. 
M7 zd William Howard having a judgement in a Ceſſavit againſt 
T 


homas Salkeld Eſquire , the tenant befoze Erention bꝛought a Wit of 
Deceit, and becauſe that would not ſtay Execution, he bꝛought alſo a wait of 


they were upon ſeverall reaſons and reſpeas, they were both allowed. 


N verſus (hinely. 
Tr. 15 Iac. Rot. 2219. 


pound a peece, and that he had paid fozty pound in full ſatisfaction of two 
of the judgements, and that he hath not noꝛ had, ec. præterquam, &c. the ſaip 
foꝛte pound and twenty pound moze, which is not ſufficient to pay the other, 


pleinement adminiſter ſpeciall. 


Bawtrey verſus Thed. 
TEN : M. 15 Jac. Rot. 3 149. 
NAlurrey Verl. Iſted. Debt upon the Stat. of 2 E. 6. fo2 not ſetting out tithes 
Lhe Defendant pleaded Nihil debet, and adjudged a good iſſue. 
= Cheſter & Axor, verſus &. George, 
ER | T 


= 


er and his wife bꝛought an Attion of Treſpaife againſt . George : the 


and it came to him as heir, Che plaintiff replies that betoze, c. one Burgen was 
ſeiſed and made a leaſe to one Marſhall , who dyed Inteſtate and the Avmini- 
ſtration committed to ths wife Plaintiff, and traverſed the dying ſeiſed , and 
found foz the Plaintiff. In Arreſt it was moved, that the Plaintiff ſhould 
have thewed the Wetters of Adminiftration; but the Court gave judgement foz 
ton, which is affirmed by the verdia, was his 

but an inducement to the Traverſe. 


and the Adminifration 


Drury 


Dore againff Crecufozs who Pleaded thzee judgements of an hundnrd 


whereupon the Plaintiff demurred and adjudged foz the Defendant , ko it is a 


Defendent pleaver that another ©. George was ſeiſed and dyed ſeiſed, cc. 
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it was ſatd by his Councel, that the De 


Guffly verl. "Bland; 219 
Pindar. Caſe, &c. | 


Fitch, & Sir Arthur Ingram. 


———— 
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Drury againſt Fitch. Caſe. 
Hill. 15 Jacobi. 


Rury bzonght an Action of the Caſe againſt Fitch, foz theſe woꝛds, A arreſt Adlon fer 

vou foz felony, and at the Tryall, the Plaintiff was Hum ute And note 8 T areſt . 
| fendant was to have no Coſts, becanſe "© ®* 97: 
the wo2ds were not Actionable , and ſo judgement was to be given agai 


2 S$ gaintt the 
Plaintiff foz that and not faz the Non: te. And it was ſaid that if had b ern iu Colts aainf 
ruled in the Kings Bench: But A was ofa contrary opinion, foz the wozds of "pon his Nen - 


the Law are plain any generall, that the Defenvant ſhall have Coſts upon the /**: where. 
Non-ſuite, and the vexation is the moze groſſe, if there were no cauſe of Aion, . 
foz elle a man might ſne with moze ſafety , where he had leaft cauſe: And s 
Coſts were adjudged. 


= 


Sihl Yardley verſus Sir Arthur Ingram. Aſſumpſit. 
Hill. 15 Jac. Rot. 943. N 


Ibyll Yardley bzought an Aſſumpſit againſt Sir Arthur Ingram and declared AM 
that Sir Edward Grevill was indebted unto her one hundzed and fixty pounds, O nt 
and that ſhe told the Defendant that ſhe would arreft him foz it: whereupon zn Aſſunpſt, 


the Defendaut upon conſideration that che would at his inſtance fozbeare , did fo fordearance 


p2omiſe to pay her ſo much, as the ſhould pꝛove due unto her by the ſaid Edward: 775 ie » * 
And that thereupou the did fozbeare untill this time, and though one hundzed 10, * 
and ſixty pound were due, and ſhe can well pꝛove it, pet the Defendant hath not 

payd her; and upon Non Aſſumpſir, it was found foz the Plaintiff, and after the 
Arreft it was moved, that the conſideration was not ſufficient , becauſe there 


was no time of fozbearance p2ovived, foz ſo it might be a minute; but I ended 
the Cauſe by compoſition. 


Guffly verſus Pindar. 


' A Recozd of a Pꝛohibition was ſhewed by John More &erjeant , Paſche 14 nie, f 
A Jac. Rot. 1918. between Guffly Plaintiff, and Pindar , Parſon of Mottes- Tithe of Wil. 


font, in the County of Southampton, foz Tithes of Willowes upon ſurmiſe that los, and aver- 


they are of uſe , as Timber in that Countrey: It Willowes grow within the ring chat he 
ſcite of an houſe, it is walls to fell them, vet if they be felled, J hold they ſhall Tre of ue for 


pay Tithes. Note the reaſon. 2 
Blands Caſe, | Caſe. 
Paſ. 16 Jac. Rot. 444. | 
Eorge Bland bꝛought an Action of the Caſe , againft A. B. fo ſaving that he Adlon of 
was indicted fo2 felony at a @efſions holden at | And did not words, Thou 


averre that he was not inviced, and aller a verdict foz the Plaintiff, judgement * onenes 
was Tayed, becauſe there was no Averrement ur ſupra : It was alſo queſtioned he. - Fon 
fo; the very woꝛds, becauſe an Indidment is but a ſurmile. 3 


he was not 
8 | indicted. 
Crittall verſus Horner. Cale. 


(Cum bzonght an Action of the Caſe againſt Horner, foz ſaying that he hav 


caught the French Por, and had carried them home to his wife, aud had 


judgement : The flander is not in the wie eti butt 
the odiouſnelke of the infection, as a 5 obey "Wwe — » \ 
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'  Claſebrockevesſ.? Wrenhams8 Anne Needler verſ. | 
 - , Liveſey, Y Caſe. \ Biſhop of Wincheſter. 
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Battery. EE Claſebrookeverſus Liveſey. 
Pal. 16 Iac. Rot. 2313. 


Confeſſion of 'S>: + - an Attoaney , bzonght an Action of Battery, ec. againſt Liveſey, 
AQion refuſed in the County of Wigorn: The Defendant pleaded not guilty, which was 
afrer ilue entred. And now the Defendant would confeſſe the Action, which the 
** Plaintiff was not willing to accept, becauſe the Defendant had ſome power 
with the Sheriff, befoze whom the inquiry ok damage ſhould be. Whereupon 

though all the Pꝛothonotaries ſaid, that they had never ſeen a Confefion re⸗ 

fuſed, if it were offered befoze the Niſi prius ſealed, vet the Court did in their diſ- 

cretion refuſe it, as well becauſe the wounding was grievous , as to avoyd 

errour. . 


Starchamber - Wrenhams Caſe. | 
Ztarchamber J Elverton Atto2ney generall info2med in the Starchamber, ore tenus, againſt 
for ſlanderous Y John Wrenham foz a complaint by him exhibited againſt Dir Francis Bacon, 
"inſt the I. L-02d Chantello2 to the Ring, ina book containing a ſcandalons cenſure of a 
Chancellor. Decreemade by the ſaid Lozd Chancelloz againſt him, fo2 one Sir Edward 

Fiſher, -.Jnthe Sentencing of which cauſe it was reſolved by the whole Court, 
It is lawfull to that it Was lawfull foz any ſubject to petition to the King foz redzefſe in an 
compaine ro humble and modeſt manner, where he finds himſelf grie ved by a Sentence oz 
— a judgement, toz acceſſe to the Saber eign muſt nat be chut up in caſe of the ſub⸗ 

jects diſtreſtes; but on the other fide , it is nat permitted under colour cf a Pe- 

tition and refuge to the King, to raile upon the Judge o2 his Sentence and t 


(foz which his ſuit to the Ring ſhould be) which Wreuham in this cafe did 
through his whole book, with the moſt deſperate boldne de and deſ pightfull and 
virulent woꝛds that was poſſible. It was alſo reſolved that the Juffice of the 
Decree was not to be queffioned in this caſe , fo2 that was not the point now 
examinable, though in that it did appeare that he had done my Lozd Chancelloz 
much and great wꝛong. Do he was cenſured a Thouſand pound fine. 


. Anne Needler verſus Biſhop of Wincheſter. 
an, | Hill. 12 Jacob. Rot. 1844. 


Duare Imped. cc Nne Needler bzought a Quare Imped. againff the Biſhop of Wincheſter, 
2 « and George Needham Clerk of the Uicarage of Horley in the County of 
Surrey. cc Surrey, and declareth that one Robert Briſtow was ſeiſed of the Parſonage of 
<< Horley, wherunto the Advowſon of the Uicarage belongeth, and that the Ui- 

The Star. 1 ( carage avoyded by the death of one Lucas; and that it was then in the hands of 
A of "v © Duneen El zabeth , by the Wardſhip of Robert Briſtow, the ſon of the firſt Bri- 
fans of con. © ROW, who preſented William Browne, and ſo conveys the Parſonage ad quam, 
firmarion of & by divers mean conveyances to one James Cromer in fee, and that he the 
grants to, and C fix ff, of January 1601. did grant unto Francis Foxton , the next avoidance of the 
trom the King, cc Uit arage; who granted the ſame unto Henry Needler , and the plaintiff then 
e « his wife : and that Henry Needler dyed, and that it ſurvived unto her, and then 
„ce the Church became void, by the death of William Browne Incumbent, and ſo 

« it belonged unto her to pzeſent: This being the next avoydance after the 

grant to Foxton. Needham Pleads in barre as Parſon imparſonee of the Ui⸗ 

c carage, and ſapes, that ing Henry 8. was \ eiſed of the ſaid Parſonage of 

*« Horley, ad quam, &c. And that he dyed ſeiſed of it, and ſo makes the deſcent 

« to King Edward the 6. and Queen Mary, and laſtly to Queen Eliſabeth , by 

cc fozce whereof ſhe was ſeiſed in fee, and ſo ſeiſed, the pzeſented firſt one 

* Lugas , and then the ſaid William Browne, and now upon the death of W 

YT, e 


make himſelf Judge in his own Cauſe , by pꝛejudging it befoze the rehearing 


a 1 
% * 


Anne Needler ver. 
Biſhop of Wincheſter. 


221 


the King pzoſented him the Defenvant : At whoſe pzeſentation he Was infti? | 
tuted and induced, and traverſeth without that, that Robert Briſtow the father, 


was ſeiſed of the ſaid Recozy, ad quam, &c. as the Plaintiff, hay alleged; 
whereupon iſſue is taken, and the Jury find a ſpeciall verdia, thus: * 

That one Robert Southwell, and Margaret his wife, were ſeifed to them and 
the heires of Robert, of the Rectozy of Horſham ; in the County of Suſſex, and 
the 10 day of May 31 Hen. 8. by the deed of that date did give the ſame Rectozy; 


ec. to Ring Henry the 8. and his ſucceſſozs. And that King Henry the 8. being 


ſeiſed of this Recozy of Horley , ad quam, &. by his Wetters Patents bearing. 
date 21 Juli, 31 H. 8. in conſideration, pred* Rectoriæ de Horſham, &c. per pred 


RNobertum Southwell, & Margaretam eidem nuper Regi hæredibus & ſueceſſoribus 


ſuis, dat. & conceſſ. de gra. &c. dedit & conceſſit pred Roberto Southwell & Mar- 
garetæ, the ſaid Rectozy of Horley: and the Advowſon of the Uicarage, inter alia 
quæ nuper monaſterio de Horley in eodem Com. de Surry modo diſſolut. ſpectabant, 
& pertinebant, Habend”. to Southwell and his wife and the heires of Southwell. 
And that afterward, that is ſo ſay, 26 day Julii an. 31 H. 8. aànd net befoze, the 


ſaid Sourhwell and his wife came into the Chancery, and did acknowledge their 


ſaid deed;. which deed was afterwards duly inrolled. And then they find a 
conveyance of the Parſonage of Horley, ad quam, &c, ta the ſaid Robert Briſtow 
and his heires, and ſo conclude the verdict : That if the Court ſhall judge that 


Robert Briſtow the father were ſeiſed in fee, then they-find that he was ſeiſed in 


fee. Et ſi contra, then è contra. 5 e e een 
And J am of opinion that Briſtow was ſeiſed in fee, and conſequently that 
judgement ought to be given foꝛ the Plaintiff, . Eh 
The points are two. 


o 


3 The firſt, whether the conſideration in the Rings grant were true, and good 


in Law oz not. F HV 
The ſecond, whether the Kings grant were good, be it that the ſecond conſi⸗ 
deration were true o2 f:ilſe, agod oz not good. . 
The firſt point foz moze clear diſtinction J will divide into two. 
The firſt, whether the conſideration were good, if the husband had been ſet 
ſed alone, and the Kings grant had been made in conũderation of his Gꝛant 
alone, and ſono other fault but that his gift hath not been then inrolled : And 
I think it had been good even by the Common Law. 
The next, whether the joyning of the wifes grant to the husband, in the point 
of the conſideration hath made the conſideration falſe. And A think it hath, and 
that neither to be cured by the Common Law, noz by any Statute, that is, ths 
conſideration cannot be made a good and true conſideration. 


To the ſecond point, J hold the kings Gzant ſufficient , notwithſtanding 


that the conſideration be falſe and void, and that only by the help of the Statute 
of 31 Hen 8. and this I hold fo be clear and out of doubt. dos | 


As to the firſt point, the Caſe is, That Southwell and his wife, being ſeiſed 


of the Parſonage of Horſham to them, and the heires of Southwell did grant the 
ſame to Ring Hen. the 8. and his heires by their deed, 10 Mai an. 31 : and then 
the Ring by his Wetters Patents 21 Iuly ga did grant this Parſonags ot 


Horley (whereunto this Advowſon of the UMicarage belonged) to them and the 


heires of Southwell, in conſideration of the Parſonage of Horſham, &c. given 
and granted by them to him, not ſaying by deed, noꝛ by what meanes. | 
Then after 26 luly an. 3 1. the deed was acknowledged by Southwell and his 
wife, and inrolled ſecundum formam Stat. | 
Upon this caſe Jam of opinion, that though the veev fo the King were nof 
acknowledged, noz inrolled at the time of the grant made by the King, vet the 
relation ofthe inrollment and the operation of the Law ſhall make the conſide⸗ 
ration true in effec and ſufficient,as touching the husbands eftate,and then ing 
not deceived; which is the true reaſon that makes a Patent void , when the 
King is decetved in the reall conſideration that moveth and cauſeth this grant; 
Foz when the.Hing makes a grant by the woꝛd ex mero motu and yet expiefſeth a 
ts as rea 


Pf 
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reall conſiderations moving his grant, which is falſe: Now (ſince theſe are 
contraries and cannot ſtand together) the Law ſhall judge upon the erp2eſſe 
confideration , and ſhall not regard the clauſe of fozme ex mero motu which is 
Clauſula Clericorum, but ſhall reject that, us the Court voth the opinion of the 
Jury, when they find the fac and conclude upon it contrary to law, as in Aimy 
To vnſends cafe, & 9 H. 6 iſſint nient ſon fait. 
Conſideratlon Mo foz the conſiderations, they may be falſe, and pet not defeat the grant; 


jn the Kings AS conſideration of money paid, oz conſideration of ſervice, 37 H.8. B. patents 
Gant at large. and ©. Saviours caſe, Coke lib. 10. 67. 68. | 


The reaſon is net, becauſe the King ts not deceived verbally, but becanſe the 
Law deth not eſfeem ſuch a deceipt , ſo weighty 02 materiall, as to deſtrop the 
grant, much leſte here where the Ring is not deceived at all in effect ; Foz the 


King bath the Parſonage of Horſham , & c. and that by the grant of Southwell, 


which was made befozethe Kings Gzanf, and mult be ſo pleaded, as made, 10 
Mail. | 35 | | | 
And though it be true, that it was not complete, noz perfected fo2 want of in- 


hm rollement, at the time of the Rings Gzant,yet when the inrollement came upon 


Kings jw ic it, it takes his effect, neither from the inrollement noz by it, but from and by the 
2k 


tio, though this be in a collaterall reſpect. 

And therefoze, J am of opinion, that if J give my land fo the King by deed, 
and after charge the land, and then J levy a Fine to the Ring cf the ſame land, 
and then the deed be inrolled, that the King ſhall hold the land diſcharged. And 
Hinds Caſe is not like,foz there the latter conveyance prevailes,becauſe it extin⸗ 
guiſheth the uſe, without which the bargain and ſale wozks not. Do Hen.7.3r. 
a Feoffment is made to one foz life, the rem. to the King, the rem.ſh:ll take el⸗ 


fect, though the inrollement follow long after. Do in Hall and Winckfelds caſe, 


a Recogniſance acknowledged befoze me, in the vacation at Der jeants Inne, 
being inrolled the Terme after was ruled, to bind from the acknowledgement. 


0 P.15 Jac. Bull ſold t Dimmock the Panoz of Pipe, Dimmock dyed, then the 


deed was inrolled,yef it was reſolved that the heir ſhould be in ward. 


Do upon the caſe of 38 E.3.11. of a Feoffment within the view and entry al⸗ 


fer ; and Bullocks caſe, 17 Eliz. of a Feoffment of land uncertain with electon. 
Foz theſe are not, noz cannot pzoperly be called fictions of Law, but are reall 
Acts,compounded of ſome fimples,which make not a complete 62 infire Ac, till 
they come together, and then they make one perfect Act wozktng by their nature 
ab initio, eben as others do that are in their nature ſingle: But thoſe things 
are pzoperly fictions in Law, that have no reall eſence in their own body, but 
are ſo acknowledged and accepted in Law, foꝛ ſome ſpeciall purpoſe as Lictleton 
tit. releaſes. Ye that hath aliened hanging the Mrit, may as long as that wait 
hangs , accept a releaſe of the Demandant; ſo may a vonchee, after he hath en- 
fred into the warranty : Foz, though they be not tenants , yet the Laws and 
the parties have allowed them as tenants, inter ſe, foz that ſuit, So 38 E. 3.29. 
an infant in ventre ſa mere may be vouched. 
But if the husbands grant could not be made true by Common Law the Stat. 
of 31 H. 8. of Ponafteries could not help, becauſe that grant by the husband. 
was made, as in the caſe appeares affer the Parliament began, which was 28 
Aprilis 3 1 H. 8. and the Statute only extended to grants made and paſſed ſince 
4 Feb 27 H. 8. which muſt be under ſtood, befoze this Parliament; 1 H 8. fog 
it is true that all Aas of Parliament have their effects from the beginning 
of the Parliament, oz ſeverall ſeſſion of Partiament, as it is reſolved 3 H. 8. B. 
Parliament 86. and in Partridge and Crokers raſe, Plow. 7g. except the Ac it ſelf 
appoint another terme, from which it is to take his effect. | DET, 
But the tat. 34 H.8. will help it, foz that extends to all grants made to the 
Ring, from 27 H. 8. till that Parliament and ſeven years after, and helps 
(amongſt other things) want of inrollement. | 
Againft which it was objected wittily by my bzother Finch ( whereunto my 


bother 


Sear. 31 H. 8. 


firft Act : And therefo2e between the parties it ſhall bind to all purpoſcs ab ini- 


| Hzather Hutton alfoinclined) that this deed was inrolled long befoze the t 
tute , and ſo holds its perfection by the Common Law, and therefo2e neither 
needed noꝛ could have any aid by this Law, as a deed not inrolled, = 


inutile. 


- 
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But to this, J anſwer; that there was a time when it was not inrolled ; and 


the beginning, when it was not inrolled, and is all one foz this caſe, as.if a 
Statute were made in general, that all grants by the King ſhall be good with- 
out inrollment, and then a Gzant is made, it is ipſo facto good, by the Statute 
to all purpoſes , though inrollment follow; by which it would have been good 
without the Statute. 


And though this Gꝛant were good by the inrollment befoze the Statute ? 


vet it was not la to make the conſideration true at the time of the Kings Gzant, 
fo2 want of inrollment then; but, that is the wozk of this Statute to make it 


good fo, and fo that purpoſe. er” «ns 
But now fo2 the womans Act , J am ok opinion that the confideration cans - 
- 3 good and true, neither by any rule of Common Law , noz by an v 8 
ure. 8 | | 
Foz firff where it was objected that ſince the wife had but an effate fo2 life in 15che wife had 
the thing granted to the Ring, ik either the husband ſurvived , oz the wife diſz hid no eſtate 
agreed to the effate, the King was to enjoy the land abfolutely, by the grant of * all, N 
the husband alone, without the wife , as well as if ſhe had joyned in the Fine, _ _ 1 
and it doth not appeare that ſhe ever did o2 could impeach the Kings eſtate. 5 1 
To this J anſwer, that the conſideration muſt be taken as it is, which is not joyning could 
in tonſideration that the King ſhould enjoy the land, but in conſideration that ao: have hurt. 
the husband and wife had granked it to the King, which in this caſe is not true; e. 
Foz the wifes grant is utterly void, but if it had been a grant, though deſeaſt- o 
le, it might incline to allow it good. „ 
As if the King in conſideration of land conveyed by I. S. to the Lozd Treafur- 
er foz the Kings uſe , ſhould grant land to I. S. and the land conveyed by 1. S. 


were gotten by diſeiſin, and the diCeiſee ſhould enter upon the Loꝛd Treaſu- 


rer, yet the Kings G2ant ſhatl ſtand good, foz the confideration was true, and 
you mulk not ſtraine it beyond the wozd , by any imaginary intent;  F02 elſe 
if the land were eviced hy a wait of right, the reaſon were all one, and the con» 
ſideration doth not intend a general warranty. 5 | 
And therefoze in the caſe of Alton woods where the confiveration was the 
ſurrender of Letters Patents by the husband and wife of an eſtate of Free- hold; 
if was reſalved fo be good, though it did appeare that the wifes effafe coulb not 
he ſurrendzed, which might be thought the Kings intent mentall, but is not . pen de 
che expzeCelegall intent; It was the Rings finall intent to have the land by 3 


; ROW | 3 25 9 88 TY r tand BY ceived in his 
the lurrender, but he required onely a means which he had, and that was only finall intent. 


The King in 


Again, where it was ſenſibly objecked, that the King was not det eived in the Tue King de- 
matter of Fac , but in the effect of Law how the wives grant ſhould wozk in ceived in judg- 
Law, & ighorantia Juris non excuſat. And then the caſe ſhould be no other khan ing the Law. 
as if the King had laid, Sourhwell and his wife have made me a grant, which 
is indeed bold in Law, as tothe wife; vrt in confideration that they have grant⸗ 
ed me the land, A grant tintq them the Parforiage of Hatiy, Scr. 
Po this A anfwer twy warens. 


% 


Firſt, that foz aught appeares to the 


Firſt anſwer; 


Miekts that tos auch APP Fe Court, the Aing is detsived inthe Fad! 
$6 his grant is in Confideratione pred“ Rectoriæ de Horſham, cc. per pred? 
outhwell and his mite; eidem nuper Regi dar. &concell.* 9 if refers ton grant 
in general which might be iy une and mib r deed at alt , meh leflsbyfhis 


- Py lecony antweris; that though the King be deeriden bat in Law; vet that Second anſuer} 
will not pzeſerve the grant; Foz it is not onely the fraud of the party that tra⸗ ” 
rates the grant, as a puniſhment of his deceit £ But tf if appeare in the body 
- of the Patent, that the Kingerres in his judgement to his prejudice; that will 
make the grant void. | ha . #@hereloze 


Therefozs 


N 5 
. your ; © r meg 
. — © * ry * 


0 
— 


en Needter verl. 
. Biſhop of Wincheſter. 


The wives As touching the meaning of the 


* Therefoze 18 H. 8. Brooke Patents 104. Af the King gives lands to one 
and his heires males, it is judged in the Exchequer Chamber to be utter lp vold, 


vet it is but erro2 in law, (taking that for an eſtate in taple, which is by Law 


a fee-fimple) and Alton woods caſe lib. 1. the King being tenant in tale, the 
reverſion to himſelf in fee, gave the land to Walſh in tayle, This was adjudged 
void, not becauſe the eſtate was miſtaken, as in the other caſe 18 H.8. but be- 


cauſe the Ring did erre in the fozm and manner of the eſtate, intending that 


entire which could not be ſo. And Gawdy is there of opinion, that though the 


King had recited his divided eſtates, yet it could not have bettered his grant. 


grant might nevertheleſſe wozk intirely. 


only; whereof two maine reaſons were given. Firſt, that leſſe paſſed then the 


grant not made 


good by any 
Statute. 


Laws of Na- 
ture are immu- 


table. 


even to that age, in imitation of the Common-La! in. 
ſerundum quid, ag an Antant to contract foz meer neceflities , and the age of fog 


And the Lozd Chandos caſe, Co lib. 6. 55. is not confrary. The caſe is, that 
K. H 7. gave the Panoz of Blunſden to Giles Chandos in faile, and then the King 
reciting that he had ſurrendzed his ſaid Patent, by fozce whereofthe King was 
ſeiſed in his demeaſne as of fee, gave the ſaid Mano? to him and his wife; and 
it was holden that this grant was good in Law, fo paſſe the reverſion in fee 


King meant, that is, the reverſion in fee inſtead of the whole eſtate in Fee. 


Secondly, That if was not made part of the conſideration of the grant, & there- 
foꝛe if the grant had been in conſideration that by the ſurrender of the Patent, 
the King had been ſeiſed in Fee, in poſſeſſion, he had granted it again, cc. it 


would have been void, and then it had been like the. paincipall caſe here. 


And the lame reaſon that ſupplies: the Kings ignozance of matters in fact, 


will alſo excuſe his want of knowledge even of the Laws, in the ſubfilities of 


it. Foz, he ſtudies a greater Art, ſc. Arcanum regni, the Art of Regiment, 
which is Ars Artium, and containes all Arts, as the Common-wealth includes 


all pꝛivate ſocietes. 5 8 
: u regere Imperio populos Romane memento , 
Hz tibi erunt Artes, pacique imponere morem. 
Batu, 


e to this purpoſe: The pur poſes of 


„* 
= 


6 . 
* 


theſe Statutes were to eſtablich conveyances to and from the Ring, atcozding to 


natural equity ſecundum æquum & bonum, which is Lex legum, without reſpect 
to legal ceremonies. But it was never meant to inable thoſe perſons no2 their 


ture: oz the Law cf the Land diſabled to grant. HR oy | 
And therefoze if an Idiot, or Lunatique , oz an Infant under ſeven years of 
age had made a grant to the King, this Dfatute had never made them good, fo: 
jura naturæ ſunt immutabilia, And yet it is true, that if any of theſe had levyed a 
Fine to the King, this had bound, even without the helpe of the Statute. And 
Mary Patringtons caſe, Co. lib. 10. 42. it binds them alſo foz the uſes thereupon 


grants, who by naturall defects oz diſablements, were either by the Law of Nas 


declared by their deed, as being a part of the opcration of the Fine. 


But note the reaſon , which is not becauſe the Law. binds ſuch perſons , foz 


andcirrumftanee , it being better to admit a miſchiefe in particular, even as 


therein Jura naturæ ſunt immutabilia ill , but clean confrary, becaufe the Law 
finds them perſons nat ſo diſabled, noz admits the averrement of ſuch diſable- 


ment, becauſe it is certified by invincible and viſputable credit of the Judge, 


that they were perfectandable perſons. And lo here is a Law of Policy that 
doth not cantell the Law of Nature , but doth onely bound it in point or fozme 


aint the Law of Nature, than in inconnenience ingeneral; audit isnotthe 


t 


Law of Nature to admit any impzobab 
evidenex-:. And though it be true that the 


and per isd that the 17 of Nature Ae of diſability of Pinozs , to give oz 
or: 


the age of 2 1.is not ſet fo2 grant by the 
Nafure ; vet becauſe that it is by the Law of the Land, ſet as the terme 


Law of 


be judgedequally'in the favour of Pinozs 
eCommon-Law except in ſpecial caſes, 


grant; all Statutes al this Land, 


„ 


Unto which opinion the two Thiele Juſtices did alſo agree, and vet then hs 
had taken knowledge of the fact, and had onely miſconcetved the Law, that his 


it any impꝛobable ſurmiſe againſt Authentick recozd oz 
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fo? th eir in ſoccage, and the ace of 1 2 and I 4, fo2 marriage of male and female; ry 


and the like. | 


go then it is apparent, that it is no Argument, that becauſe thele might by 


their grants to the Ring, have bound themſelves ſome wap, that is to ſay, by 
Fine, that therefoꝛe by what way ſoever it was done, this Statute ſhould make 
it good. Even lo J ſay of a woman Covert , the Law of Nature hath put her 
under the obedience of her husband, and hath ſubmitted her will to his, which 
the Law follows, Cui ipfain vita ſua contradicere non potuit,and therefoze will not 
and not hers, ſo, ſhe wants free will, as the others want judgement. 

7 E. 4. 14. the wife being. ceſtuy que uſe , ſhe and her husband fold the land, 


bind her by her act joyning with her husband, . becauſe they are judged his aus 


che received the money, and they both required the Feoff& , to make eſtate to 
the vendee ,, and vet the after her husbands death was relieved againſth e Fe⸗ 


offee, and might alſo againſt the vendee, if he were p2ivy to the uſe. 
Pet note that this was in a Court of equity which jubgeth ſecundum æquum 
& bonum. Note a conflict of two Laws, of Nature and Equity as it were, but 


the one is pzedominant. And yet the Law of the Land foz neceſſities ſake , of 
Commerce and the like, bya Law of Policy, makes bold with this Law of 


Nature m a ſpecial kind, and therefoze allowes a Fine levied by the husband 
and the wife, becauſe ſhe is examined of her free · will judicially by an Authen⸗ 


tical perſon truſted by the Law and by the Kings Writ and ſo taken in a ſozt 
das a ſole woman, as alſo when ſhe comes in by receipt : But this being but a 


fiction of Law mult not be extended beyond that , that the Law hath granted as 
a p2iviledge-: - „„ hs 


4 


Nay moze, if a woman covert levy Fine alone, as if the wereſole, this ſhall 


bind her foz the reaſon befoze given, that ſhe ſhall not be received to ſay the was 
covert, though her husband ſhall , and may enter and reſtoze the land himſelf 
Lal, his wife bath. 17E-3.52. 7 H.4.23, Co. lib. 7. fol. 8. Gounteſſe of Bedfords 
tale. 1 Hy Ss: 


But no man will ſay , That if a woman covert would withdtit her husband 


make a wziting of her Land tothe King, and acknowledge and inrol it, that 

this would be made good by either of theſe Laws, becauſe it would be good by 

het Fine if her husband impugne it not, even ſo the reaſon holds not in the 
er cale. 3 5 . 1 8 

_ © "Bythecuffom ot ſome Cities and places, an Infant of 15 vears (foꝛ in plead- Cuſto 


ing, an age certain mull be ſet down ; and not left upon telling 12 pence Lax. 


dz meaſuring a vard ot cloth, as ſome books are; that the Court may judge it 
an age of diſcretion , foz Cuſtom muft not depzive the Law of Nature) 
inay make a Feoffment of his land lying there; 6 E. 3. 4: 13 E. 3. Fitz. Dum 
r ·˙m . 
But it ſuch an Infant would make a grant to the King by deed inrolled, this 
Statute would not make it good: Do ik a man and his wife paſſe the wives 


land in London, and ſhe be examined '( Note , foz elſe the cuſtom were void in 


Law) it binds her by the cuſtom of London. But if they would grant their 
1 3 the King by deed inrolled in the Chancery, this Statute would not 
make it good. | . 


sne, as if there were no Cuſtom. 


48, 


 Toconclude , this Statute doth not confirm a grant made of that, that 


Foz, where an Ac is made good by cuſtom ,.if that be not purtued/ it is all 


is not the Gzantozsto give, ſo theſe weake perſons ate owners of the lands to 


hold and retain to themſelves, but are eſteemed in Law, as not owners to give 


* Id « 
» 


emaway. And therefoze it was a neenlefſe explanation i 


Y 


wils that Idiots and the like ſhoulv not be enabled to deviſe. with 


But of a grant by tenant in taile to the King , the reaſon is «therwiſe . fo; 
there is no inſufficiency in reſpect of natural vefecbuta reſtraint by a Statute, 


where the Common Law did inable. 


The objection that was inferred ont 4 the ſaving of the Dtatute, 


66 


where 


n the Dfatute of 


wives 


7 
mar , 
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wives were excepted, that therefoze they were meant to be bound, moves me 
nothing: Foz ( beſides that is a weak implicite and indirect inference to 
let in ſo great an Abſurdity and incongruify of Law) that erception doth not 
reach untg the wives that are parties, that is, to ſuch as jopn in the grant of 
their own eſtates, but to the wives of the partiss to the grants, that is, having 
nothing, buf of wives title of Dower , which being a ſmall thing and caſual , 
they were content not to free the Kings effate of ; the wozns are (other than 
the parties their heires) and wives. Do they put the wife in rank with the 
eir. | 
, Now then if this conſideration be faulty , as concerning the wife, it will be 
Llear, that the Kings grant will be wholly void: Foz, though the'confiverae 
tion conſifts of divers things: yet it is one entire conſideration; the King 
conceiving that hs had the whole eſtate both of the wife and husband, wherein 
he is deceived, and taking that foz his recompence, is not ſatisfied without the 
whole, like unto an Exchange. | 
If a Leaſe oz Obligation were read to an unlearned man, as under a condis 
tion pꝛecedent thus: If I. S. and his wife convey unto you their eſtate, then 
you Leaſe unto them this land, oz are bound, and indeed the Leaſe 02 Bond is 
onely it the husband alone do it: This Leaſe of Bond will be void. Note that 
a conſideration void in part is void in all, M. 15 Jac. Rot. 755. C. B. Swaynes 
taſe. The wife being tenant foz life , the Ring in conüderatiou that che had 
ſurrend2ed Totum ſtatum, granted a neweffate to her: judged void, becauſe the 
eſtate mas not totally ſurrendꝛed as againſt her. 


. 


1 


Now the ſecond great point is thus, Admitting that the grant fo the Ring 
were either touching the wife utterly infufficient, o2 the grant by the husdand 
not ſo complete at the time of the Gꝛant made by the Ring, as it could verifie 
aud make god the conſideration, and that conſequently the King was pzejudi- 
ced and really deceived, and fo his grant were clearly void by the rule of the 
Common Law, whether it be not made good by fozce of theſe Statutes, oz one 
of 50 — which, though the tonſideration were fofally and reallp falſe , 
AS dis 18. n. - ; 

Ind Ahold that this Gꝛant is made good not by the Statute of 34. But RX 
held it clearly gaod by the Statute of 3 1. Not by 34. becauſe it cures but cer» 
tain ſpecial faults, as miſ-recital., non recital, miſ naming, and the like, 
Where a fsulty oz falſe conſderation is none, =» 
Ham touching the Atatute of 31. J muſt remove certain objections , with- 
jut whi h Acannot baing this caſe within the reltefe of this Dfatute. 
ih, itz hath.been-objeced, That this Statute is not a generall Law in this 
part: Fop. though it be.confeffed that the Pur view of this Law that makes 
grants to the king good, becauſe it is foꝛ the benefit of the king is general, as 
inithe ,o2d Barkelyes: caſe., and-the-Painces caſe , becauſe the Pꝛince cenſetur 
una ger ſona cum Rege: Pet. the Purview, that makes the Gzants by the king 
dodo. being ta his. diſadvantage; ſhall not hiwe the honour of general notice, 
hieb. is given ta the U aws that advance the kings good, foz the general inter 
eit that all the people. have in him and · in his rights. | _ 

Another objection was, That the Statute did onely extend to Monaſtery 
| ey r Advowfon-of Horley is neither pleaded noz bund 

D DELAY: | 55 


- Indfathefirſt, Igrant that one chapter of an Ad ot Parliament may be 
bothgenoral and particular, becauſe one chapter may contain divers Aus and 
Lade, which mae be as ſeveral and ſundzy in their natures; as if they were in 
ſqvergl chartern. A it is reſolved: in Dive and Manninghams caſe, upan the 
Statute of 23 Henry G. And therefoze you may plead inter alia inactitatum fuir, 
Which ven cannot plead in caſs ofrecovery, becauſe it is one intire body gt Re⸗ 
oh, ling upon one Daiginal, and ending with one judgement, which nei⸗ 
ther is noꝛ can be dividen. | 

- Anathe.caſcof the Thancelloz and Seholars. of Oxford is good in this point. 


Foz, 
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Foz, though the Statute of 3 Jac. be general agiinft Recuſants, andnamely 
in that point, which diſables them to pieſent; yet the clauſethat gives their 
pꝛeſentations to the Univerſittes reſpectively is ſpecial, and mult be pleabꝛd oz 
found, oꝛ elſe the Court is not fb fake knowledge of it: And it is true that this 
part of this Statute that gives the Ponaſteries to the Ring, is one Law; any 
that other part that makes god grants, to and from the Ring, is meerly another 
Stat. (as it were) and the two ſavings to2 the Dune of Norfolk and the 1025 
Cobham. in this Art; of 3.1 Henry the 8. chap. 13. are particular. 

But I hold both theſe Parviews of 71 0.79 be general, inatmuch as they 
both concern the Ring in giving and taking, which are relatives and the Yo- 
nour and Juſtice of the King, in perfo2ming really the intents of his Gzant, 
voth as miich concerne him and his people atm his pꝛoſit in tec ei ving and 


onſoying Gzants from them. And this diff tüctian as it is without Marränt, a 


it is tod mechanical and fa vdurs moze of a Merchant than a Ming 
As to the tale that hath been cited 2 4 5 Ph. & M. Dyer, 129. between ſbgrave 


and Heydon. where in Aﬀife; iſlue was taken whether lands were contained in 


Wetters Patents o2 not, which by the Common-Law were not contained, but 
by the Statute of 4 H. 8. were contained. The Juſt ice of Allie wonld not 
fuffer that Statute , being not pleaded, to be given in evidente to the Jury , 

vhereupon they found that the land was not contained. Mereupon an at? 
taint was bꝛought, and the Court would not ſuffer that Statute to be given in 


3 4 | 


evidence to the Gzand Jury ,. which was nat given in evidence to: the Pete 


Upon this caſe I hold that the Juſtices of the Alliſe did erre in nenying the 
Þfatute to be given in evidence : For, though it be true that the Court neither 
need no2 can take knowledge of any particular Statute except they be pleaved : 
Foz the Allegata to the Court muſt alſo be Recordata, vet a Jury may ànd must 


take knowledge of any partitular Recodd, either Patent, Stat. a Judgement, 4 
if it be given in evidence to them, foz that is their Allegata verbally altedged 4 


FT 7 


and pꝛoduced, if it make to the iue. But it ſeems they are mifled by errvur dt 
the old books that dat Jury could not find matter of Necozd: Bven as the 
like errour was antienk, that a ſpecial verdict could not be found; but upon a 
general iſſue, and if this were a ſpecial Statute, then the Judges did juſtly:re- 
fuſe the evidence of it to the Gzand Jury as of any other evidence of ad da Re 
co2zdnot given tothe pety Jury r. 5 

But if it were a general Law, yet the Judges did diſcreetly and.catitelauſly 
to barre it to be given in evidence to the Gzand Jury, becauſe it was not juſt to 
attaint the Pety Jury by that, that by the-yiſcretion of the Court was conteatey 
from them: But legally it will be hard to quit a Jury that finds againſt the 
Law either Common-Law or ſeveral Stat. Law, wherevf all men were to 
take knowledge, and wherenpon berdic is to be given, whether any evivence' 


* 
» 


de given to them oz not. As ik a Feoffment oz veviſe were mads to one imper- 


petuum, andthe Jury thoulv find croſle either an eftate foꝛ life oꝛ in fee · Amyle 
against the Law, they ſhould be ſubject to an Attaint, though no man infozmed 
them mhat the Law was in that caſe. „ 


As to the fecond objection; that this part of the {@fatute concerns only Gzants 
mave by the King touching Ponaltery: lands, and therefoze remedies not this 
caſe: J anſwer it two wayes. 25 e N 


4 


 Firff, that the Statute extends to all lands granted bythe King: Next that 


this doth ſafficiently appear to the Court to be Bonaſtery land. 


” — 


„For the firſt, thounh this pzoviſion bd in the great Statute of Ponaſteries 


(foz ſo it is) which gives colour to the objecigyy, vet the clauſe to the Ring 18 
clearly of grants of all kinds of land fo him „A 


perſons: and therefore the other clauſe ought 


reaſon to be as large. 


and hath no reftricive concluſion to Monaſteries, as hath. 1 E. 6. chap. 44. of 
Chznteries , which ts expzelly to gran 
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— of poſſeſſions oi 
as to this purpoſe. 


anyother mattowdy chute whatforver'in ary wiſe nitwithlanving. ) 


Che Wants to be perfece are faid fo be under the great Scale, Dutchy 


ſeale-, and ſeale of the Court of Augmentatians , which lall ſeale was by the 
Statute the pꝛoper ſeale foz theſe lands. ks oi 


It names Yonvurs, Caſtles ec. which were poſſeſſions not of Monaſteries. 
And ithath generall wozds of herevitaments of what kind, nature, o2 quality 
ſoever. © Again, it hath pzoviſion againſt want of finding of offices, which are 
not requiſite in 


Dre 

My ſecond anſwer is, That though the Jury find not as part of their verdic 
the land to belong to Monaſteries, yet they find the Kings Patent, which ſays, 
that it was part bf the poſſeſſion of the Ponaftery of Chertſey , and that is ſuffi» 


cient, as in Harpers tate, Co lib. 1.25. And ik it were not ſo, it muſt tome on the 


nles. 5 11 nod WR TER Fe > TEAR 
Pom the laft and greateff Queftion , (after objections removed) in this; 
Whether a Gꝛant made by the King by Letters Patents of lands upon a confi 
deration reall, whith is paſſed befoze the Patents and is falſe, be made good by 
, EE b 

And d am of opinion that it is, and ko: this pur poſe. this Statute is to be 
conſidered in it ſelf, and by tonfetenre with other Statutes of the ſame kind, 
tending to confirmation of Patents. 


1 Firft, the generall parpoſe pf this Statute, was to eſtabliſh Bonafteries 
in the Ring, by Act of Parliament,hbwſoever they came to him by other means, 
as by diſſolving, ſuppzeſſing, renoujiting, reltinquiſhing, fdzfeiture oz ſurren⸗ 
der, oxbhy any other meanes, xc. o other unperfec o2 queſtionable meanes. 
2 Nextly, the M. aw did eſtablichthem in the Crown, and gives acual poſſeſ 


like. 


This care was to make the lands of Ponalteries to be the moze deſired of the 
ſubject, which was the Kings purpoſe to invite all men to take of them, and to 
lay a baite of rithes and commoditcuſnefſe upon them, but this was onely to 
koing them well tothe Crown. — &  , | 
3 Now the next care was tobzing them from the Crown fo the ſubjec, with 
as mach ſecurityes was poſible ; and that pꝛuvi ſion is couched in this clauſe, 
and is perſomed in late and ample wo2ds, ſavouring ofa great deale of boun⸗ 
ty and Koyall moaning to the ſubject, wherein there is one particular of favour 
to — beyond that, that is granted to the King in the ſame Caſe; which 
is this .. rmerotog= — ee 

4 The tatute makes good the Gzants to the King , onelp paſſed befoꝛe the 
Parliament, and ſince the fourth of February, in the 27 year of the Ring. 


ut vn the other five the Kings G2ants to the ſubject are made god; not only 


thaſd that were palled within the ſame time , but alſo thoſe that thould be made 
within thzee years next after: which makes an Argument of great faꝛce, 


rather moze extention of favour upon the woꝛds and clauſes to the benefit of the 


5 Next, this is a Lol of qt between the King and the ſubject, and 


thereldde it is de be ſappoſed fo I rarti an 
where the woes are 'eqnal , and therefoze as onthe Kings part it is pꝛovided, 
that the Ning Hall enjoy the Lambs by him obtained, notwithtanvingmiſ-re- 
citall, 0zmiſnaming, n wan recitall , oz non naming, xc. and conclubes- 


wa 
6 0 


aly, and therefoge obſerveall chere parts of the Statute zr H 8. | 


onaftery lands by this Statute, which gives them tothe 


other live, as there of the wife z kinſman, ſo calle in the Covenant, to raiſe. 


fonaccompanted with all liberties, pꝛiviledges, diſcharges of Tithes, and the. 

like exemptions; tannunities and other endowments whatſoever, even ſuch as 
wersſo-pecaliar and petfonall , as wonld elſe have periſhed with their body, to 
which they were fl appꝛopziate, as appꝛapziations of benefices, and the 


pen all parts oftheſe Purviews, that the Parliament intended no lee, but 


tartted as in an even balance of Arcompt 


. 
* 
4 
$ 


., LF , 


Aune Needler verſ. 8 
1 Biſhop of Wincheſter. 


T EYE OR : * 5 * 
* of . 1 eee eee b i 
—— — td * 
2 * — . 
ed with as general 10 1208 ) 
4 L fe: 4 9 — 4” 
4 15 ; 5 ; 12 25 7 7 
* Ys # 0 o c 14 on 


4 4 . 
21 


. 
„5 
— — — * 


penn 


tisfaction, ct. 


ther ha 
th ion of nature 0 
matter and ſubſtance of every Gzant , being nothing elſe but a Declaration of 
the owners will, to transferre that that is his fo another: Soi the ſupplying 
of the vefeits of theſe fozmes; was the end and pur pute of this Statute, 
\ Df this Kind are all thoſe which J will retite, which A call Pzerogattve 
kozmes; which ate nel regarded inthe King Gzants foz deferice againf abuſe 
and veceipt, which in the lie caſe of a ſubject; are not neceſſary pr 
Ok this ſo2t are non-recital and mil-recifal of Leafes , which in the Kings 
, taſe is made a fault, becauſe the Law requires not onely that the King be not 
mil-infozmed and deceived ; bnt alſo that he be truly and thzonghiy intozmer et 
the eſtate that he grants i And this may be remedied by a Nom obſtante, the 
yor-recital, oz mif-recital; as it is well reſolved in Bozounstafe, Co. lib. 4. 3 5. 
* 8 experience keacheth; Foz indeed it is a mere legal Pzerdgatibe 
 Thereare ather Þ;ervgative fotmes( foz they take no efted between ſubjects) d. nf 
that . e may be al in ſome fa fp ak E 
on or the Gꝛant they are not of the very eſſence o as unfrus etc 
ſuggeſtions and untrne conffderations paſt. We nm ume os ne, 


As i the Bing do grant the Mano of 5. reciting if to den the tulu of dH 
af 


twenty pounds, oꝛ to have come ko him by attainder,oztobe concealed where it 


ñ6öV0:! - 
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ofthe value of fozty pounds oꝛ come to him by purchaſe, that is void by the Law 
See 17 cale of the Nealme, and is not holpen by a Non-obſtante , ſo this caſe of falſe conſi- 1 
Ban icks caſe dation by. the Common Law, would have made a Gzant void againft the : 
lib.5.93. and Ang: But neither of theſe faults would make the G2ant of a ſubjec void, as 

18 El, Dyer. will a Deceit in teading oz waiting to an ignorant man amiſſe ; Foꝛ that 

351. pzoves expzeſly his will, not to conturre with the Act; which the Law of Nature 

Do thele being fozmes of Pꝛerogatives, J hold them clearly ſupplyed by the 

moqningat this Statute, the rather becauſe they are within the very woꝛds of 

t aw. - 1 BY 3 3 3 3 1 ; 5 3 . Oc» BT OyED . ä 

Foz firff, (as J have ſaid) the Law doth effablith free gifts without conſt 

4 deration; ſo that conſideration was no maine requiſite reſpect in the Statute. 

„Pert it mentioneth Gꝛants made foz divers and ſundzy confiderations., and 

eftabliſheth them all; notwithſtanding any cauſe, conſideration, oz thing mas 
_ Do here von have ihe faylt that may be in a conſiyeration in the Rings Gant, 
remembzed and cured: And in Gꝛants of Abbey lands, the conſideration was 
m6& oꝛdinarp, part money, part land: ESR RL 
«Now the coulideration that: is remedied muſt firſt be taken, a tonſideration 
erp:elfed , not omitted out of the Patent; Foz if the King will make a ſimple. 
grant without any- conſideration , that is clearly good; Alton woods Caſe ; A 
conſideration thall not be extended beyond the Wetter. Coke lib 1. a2. 
, Next, the confiderations that are uſually in the Kings Gꝛants, are many of 
them nat material, whether they be true o2 falſe,. if they be paſt, as fo2 ſervice 
dene oz money paid, (as befoze ts ſaid.) Theſe-therefoze-cannot be the.conſide-. 
ions meant: Foz it had been in vaine to make a Statute to amend that, 
r ͤ—ꝛ—ꝛ— IPTG 
It muſt therefoze be underffood of materiall and impoztant tonüderations, 
fach as is this, eſpeciallp ſincethe.wozy (material) follows in general, which 
argues all things in the clauſe to be taken of the like nature. ' 
L's ||| 34 nſiderations mat be falſe ey be true and juſt, 
19 ther need no Stgtute to make the grant good. So thus it appeares, that the 
1 i . conſideration meant in this Statute muft be material and expzeſſed in the Pa⸗ N 
109 tent, and in deceit of the Ring. 4 3 ; 
j | The fame J hold in the Caſe of falſe ſuggeſtions material, that they are alſo. 1 
N cyred upon the ſame reaſon, under the wozds [any cauſe c2 thing material to ö 
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Pert theſe-conſiderations material mutt be falſe, fo2 if they 
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9088 the contrarp in anp wiſe notwithftanving] the rather alſo becauſe the very g 
4909 wo2d (Suggeſtien) is uſed in the Statute. And J am of opinion, that a grant 
14 by the king of lands under any of his ſeales mentioned in the Statute, is made 
F | good by this Statute, though the feale be unpzoper, fo2 that land: foz the words 
ll | are that the Kings grant under any of thoſe ſeales ſhal be good,acco2ving to their 
| meaning againft the Ring, xc: notwithſtanding any material, xc. Doctoz Alkin's 
| caſe was that K,H,$. bargained and foldunto. - the mano? of; c. and all 
is lands in Puy Indenfure, and by the lame Indenture Covenanted to 
onvey the lame unto him by Letters Patents, in gerfozmänce mhereof, he made 
{ 12 Wetters Patents ok the Panoz, but omitted the clauſe of all the lands inthe 
1 Towns; and pet it was adjudged that thoſe lands paſſed by the Indenture and 
the help ol this Statuee. 3 on 
1 What fzulrsz , And thele are faults that a Non obſtante , any falſe conſideration oz falſe ſag; 
16 | Non-obſtante £ | 
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| ante geſtion could nat have holpen, and therefoꝛe required the ſtrength of a fotatuts 
3 es and the benefit was of ſmall moment and not wozth a Statale, that a Noob. 

— Faces (hich is denied to no man and is in the power of the Attozney general) 
1 -_ _ -  -;; Bow this Stakute hath expzeſly-remedied ſome faults thit a Non-obſtante 
0 ny kon nat have holpen, as namely lack of an Dfice.o2 Inquiſition, whereby the = 

de title could he found, which is a marvelous ſtrong caſe. Fos there are | 
| Soo Rings offices, the ons of inifling hich een whereby | 
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the Rings title is found, and befoze which though the Ri ng ha des tits; err 5 
tand is ftill the ſubjects, as where the Kings tenant is attainted of felony o2 of 


Treaſon, at the making of this Statute of 3 1 (fo2 if was 33 H. 8; that gave the 
King actual poſſeſſion upon attainder of Treaſon) 9H. 7. 2 Plo. Com. 477. Ni- 
cholascaſe. Cok. lib. 5 Pages caſe, Do here fo the benefit of the Gzante by this 
Stat. that is made the Kings, to grant that was not his foz himſelf to retaine. 
Like unto the P2oviſion of 1R. 3. of Feoffments by ceſtuy que uſe, to give that 
which indeed himſelf had not; The other Office is but to ſurvey and know 
what the King already hath, SR 

And to conclude , Note that the Statute meant to bind the King abſolutely, 
fo2 it makes the Gꝛants good againſt him, his heires and ſucteſloꝛs, and in the 
ſaving, ext ludes them as fully as it doth the Abbofs, and Pziozs, and the Foun? 
vers, Patrons, etc. which the Stat. div utterly ercluve ont of ali hope. 

Pet are there caſes that may ſeem within the woꝛds of this Law, that are 
not within the remedy : And therefoze though J have velivered my opinion; 
that conſiderations material that are falſe, ſhall not vitiate a grant if they be 
pal} : Pet if a conſiveration be pzefcribed in the future, and be not perfozmed, 
tt will avoid the G:ant, this Statute nofwithffanving. | 

As if the King ſhould grant his Panoꝛ of D. to I. S. in confi 


deration that he 


hould within one year convey unto the King the Banoz of Sale, Nay moze, if 


it be in conſideration that he ſhall ſerve the King in any Dffice, oz that he ſhall 
pay unto him an hundzed pounds, though theſe confiderations in time paſt hav 
done no hurt, (as is ſaid) yet inthe future they are made material, and are out 
of the meaning of this Stat. which enely makes good the Bꝛant, accozding to 
the woꝛd contained in it. 

Fo2 this, Wroths Caſe, Plow. 21 E. 4. 48. agrees that if it be a tonfiveras 


tion of ſervice pack, it is good, and neevs no Averrement, eo quod eſt libera ca- 


pella, but if it be eo quod relaxavit, it is otherwiſe , foz that is foz his advan⸗ 

And ſo temp. H 8, Br. Nov. C 368. the King gives land pro electione Collegii, 
& 38 N. 6. 34. Gzant by the Ring ad effectum, makes a condition in the future; 
and that ſtands with the Gzant , and allows it good and perfec at the ürſt, but 


after fozfcit by the condition, and therefoze out of the reafon and meaning ot 


this Statate. | | | 
On the other fide by the woꝛds of the clauſe of Gꝛants to the King, nat naming 
ofthe Youoz3, et, is reckoned among the faults that ſhould be cured. And yet 


J hold that clear not remedied generally: Foz that were not onoly againſt na- 


tural equity , but againſt ſenſe to make that paſſe that was never mentioned, 
and to ſuppoſe a meaning without woꝛds, oz-perhaps againſt woꝛds were an 
unſufferable miſchief : And the makers of the Stat. find themſelves intangled 


erpzcfly agatnſt it: oz, they ſay that the Gꝛant chall be god notwithſtanding, 
not naming of any of the Yonoars, cc. compꝛiſed and mentioned in the Gꝛant: 


are foz the things contained; ſd the not naming cannot ſtand. : 
Now to under ſtand it not named, that is not parficularited; is vaine': Foz 
ik the King grant all his lands, and tenements in D. it is good without quanti⸗ 
ty o2qualtty, 30 H. 8. B. Pat. 95. ſo it is indeed but an over flow of wozys either 
not poſſible or fruitlefe. 2 we 
Again, A am of opinion, That aGzant of the Panozof D. tothe King's; by 
him habend. cum Sale, is void foz S. ſo a Gꝛant to one in perpetuum gives not ted 
by his Statute: | 
inthe fozmer, yet neither are perfect and certain, noz pꝛoper to nale a Pꝛant; 


Fo2 Sale is not granted. And co it is a not naming in effect, and the Statute: 


ſaith, Albeit the wozds, xc. ſo it requires ſenfible and effectual woꝛds and ſen- 
tences. Andfouchingthe other caſe, thefavour'ofaveviſe\s'petatiar to that 


Now 


with this miſchief , andtherefoze in a kind of implped contraviaion conclave 


ſo it mult be mentioned and therefoze cannvf be unnamed. Allo the-wnzvs | 


Foz , though there be a meaning in the latter cale and wozus 
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Heard verſ 
Bas kervile. 


Replevin. 


Brownlow. 
Devon. 


Demurrer ge- 


Now the conference of the latter Statutes of Confirmations of Patents, and 
Gaants , fo and from the King, will make the bounty and liberality of this 
Statute to ſubject moze evident and perſpicuous; Foz this Statute being found 
tos large againſt the Ring, the Statute after made to that purpoſe foz confir- 
mations , went in diminution and abatement as to the benefit of the ſubjegn, 
being pared, and fill going leite in latter times, as Pardons in Parliament 
alſo do, againſt the King. | | 

And therefoze 34 Henry ths 3. though it have a general clauſe of all cauſes 
and matters fo2 the King; Vet koz the ſubject, it concludes onely upon the ſpe- 
tial faults particularly ſet down. | 

The Statute 1 Edw. 6. of Chanteries, the other Statute 1 Edw. the 6. of 
Confirmations ; though it be in one point range, (foz it cures onely grants 
made by the King, and not to the King) yet it doth not confirm the grants by the 
King , but fo2 the ſpec ial fault the Statutes , 4 & 5 P. & M. 18. & 43 Elizabeth, 
Have a general concluſion foꝛ the Crown, but foꝛ the ſubjec they extend onely to 
particular faults. But 18 & 43 Eliz. expcfly that they ſhall be taken with a 
beneficial conffruction. And theſe thꝛee latter Statutes do extend their benefit 
and favoyr to grants made not onely to the King himſelf. (as the reſt did) bat 
alſo to grants made unto others to the Kings uſe. 


Heard verſus Baskervile. 
Mic. 12 Jac. Rot. 650. 


XN 7 ill am Heard bꝛought a Replevin againſt Richard Baskervile. The De- 
VV fendant , as Bayliff to John Dinham Cſquire , cognovit captionem , foz 
he ſaith that long befoze, tc. one Thorne was ſeiſed of the place, tt. in Fee, 
And 12 E. 2. granted a rent of two ſhillings with a clauſe of diſkreſſe unto one 
Millington. And that he dyed ſeiſed, after whoſe death the rent deſcended to ano⸗ 
ther Millington, as his couſin and heir, without ſhewing how his couſin ;- and 

then ſhewes that the latter Millington 21 H.8. did grant unto one Dinham and 
his heirs the ſaid rent in Exchange; which was executed on both ſides. And 

then conveys the rent down by deſcent unto Dinham, in whoſe right, cc. upon 
which Conuſans the Plainfiff demurred generally. wg 

And the onely queſtion whereupon the Court ſtood was, whether the not ſef- 

ting down of the manner of couſenage, were matter of ſubſtance, oz onely of 
foam, ſuch as by the Statute of Demurrers 27 Eliz. ought to be particularly ſet 


down, oꝛ elſe no advantage to be taken of it. 


This caſe as betng of great conſequence in the rule was argued by the Judges 
publickly, and adjudged fo2 the Defendant, Warburton onely diſſenting. 

In this caſe all the parts of the Statute were conſidered, The title is foz the 
furtherance of Juſtice, that is Juſtite final and definitive, which ends the con- 
troverſie by deciding it, acco2ding to the very right. Foz every ſeveral Action 
oꝛ ſuit hath a kind cf Juſtice which may be called interlocufozy , in which a 
man may fail, though his right be good, as foꝛ want of fozi befoze this Stat. 
which bꝛed much charge and multiplicity of ſuits, and was alſo a hinderance of 
that definitive Juſtice, which this Statute intends to further. - 
Nobo the moderation of this Stat. is, ſuch that it doth not utter ly reject toꝛm: 
Foz, that were a diſhonour to the Law, and to make it in effect no Art: but 
requires only that it be diſcovered and not uſed as a ſecret ſnare to intrap. And 
that diſcovery muſt not be confuſed and obſcure, but ſpecial, therefoꝛe it is not 
ſuffictent to ſay, that the demurrer is fo2 fozm, but he muſt expzeſſe what is the 
point, and ſpecialtp of fozm , that he requires. And ſo is the woꝛd and meay- 
ing of the Stat. 

| Now then, the main que 


ftion is, what is matter and what is foꝛm within 


neial what ſhal he meaning of the Law? The Stat beſt expꝛeſtethit ſelf in this, Foz it di⸗ 
be form, what bideth it ſelf into two main members, which are membra divid entia. 


ſubſtance d 


. Firft, want oz imperfection of foꝛm. | ET 
WR, | : | f Second, 
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Bas kervile. 5 5 
Second, the matter in Law oz very right, Scil. the true, mere, oz very right; 
to which mull be added that which the Statute addes , that this right accozding 
to which judgement is to be given, mult appear to the Court within the body 
of the Reco2d- 3 1 ö 1 
do now whatſoever it is without which the right doth ſufficiently appear to 
the Cyurk, it is fozm within this Law: And ſo è converſo whatſopver is want: 
ing od imperfect} by reaſon whereof the tight appears not, is not remedied as 
fd2m within this Law. 6 3 
And therefo2e if an Executoꝛ oz Adminiſtratoz, bzing an Action of Debt, and 
do not pꝛodute his pꝛobate oz Adminiftrafion, it is not — 
So ik a man plead a conveyance ofa rent oz the like,, that cannot paſte with⸗ 
ont deed; without pꝛoducing the deed in Plea, it is not holpen: Foz it is not 
enough foꝛ the party, to ſay that he is Executo2,o2 that Rent was granted to him; 
hut the Court muſt ſee and adjudge of it, oz elſe the right appears not, and the 
adverſe party may canſe the deed to be inrolled, which makes it a part of the 
Plea, whereupon the Court ſhall judge whether it maintain the Plea oz not 
So if the means be wanting whereby the right ſhould be made to appeare, it 
is uncurable : as if a man b2ing an Action of debt upon an Obligation and pꝛo⸗ 
duce it, but lay it made beyond Sea oz in no place, a general demurrer ſerves. 
And foz the ſame reaſon two affirmatives without a traverſe is not holpen, be⸗ 
cauſe it admits no tryal without which the Court cannot ſee the right. 
If a man bzingan Action upon an Obligation to 3 an Award, the De⸗ 
kendant pleads ny Award made, the Plaintiff replies and ſhewes the Award, 
now here is a full iſſue , a Pegative andan Affirmative ; vet if the Plaintiff 
doth not alſo aſſigne the bzeach, the Defendant may demurre generally, vet that 
baeach was not traverſable, but the plea as between the parties hath an iſſue be- 
toze. And this is but an excreſcence oz ſurpluſage. Wut yet becauſe it doth not 
appear to the Court that he had right oz cauſe of Action without it, it is matter 
and not fozm to ſet it fo2th to} infozmation of the Court. And this is a caſe of f 
tome fingularity upon this Statute — Oo 
But now to the caſe in queſtion, the deſcent fo Millington as confin and heir 
is the ſubKance and body ol the Plea : And the reff which is required under the 
vizt. is but a ſpecification and explication of the ſame thing by the manner how 
it is, which is not the point illuable, but the general defcent as it is ruled in the 
caſe of challenge fo2 coufinage, 14 Eliz. Dyer 319. 9E.4. 3 & 19H.$.7. and note 
that this is matter of fac to be tryed by Jury, whether it were pleaded general- 
ly oz ſpecially: D it is not like the cafes of not chewing deeds oz the like 
' whereof we ſpake befoze, whereupon the Court is to judge. 
Note, Wimbiſhand Talboys Caſe, Plo. Wimbiſh and his wife plead, that the 
was the perſon to whom the intereſt of the land did belong, after Elizabeth Tal- 
boys; and the opinion of the Court was equal, whother that were well oz not: 
L Pet that was at the Common Law befoze this Statute , but indeed the Plea; 
. followed the wo2ds of the Stat. 11 H. 7. which were in the general; whereupon 
# | they relyed that maintained the Plea ; and that was leſſe certain then this, foz 
| che might be next either by deſcent oz purchaſe, oz by reverſion oz rem; 


0 Now where it was objected by Warburton, that if the Pedegree had been ſet 
1 down, the Plaintiff might have pleaded a Releaſe of any of thoſe Ancelfozs oz 
; pleaded Baſtardy in any of them: It was anſwered , that the traverſe of the 


deſcent of the rent to Millington muſt have been the iſſue in both cafes; and 

, Would have ſerved, and ſo will, though the Pedegree be not ſet down. 

" Note; that as a demurrer at Common Law did confelfe all matters fozmally 
pleaded, ſonyw by the Statute a general demurrer doth confeſſe all matters 
pleaded, though unformally, accozding to the fozmes meant by this Law. #0j 
ſuch fozmes att now not material not being expꝛelled in the demurrer: 
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 Aswith. 
Waff. Lord Darcy verſus Acwith. 
Hill. 15 Jacobi. J 
= FOhn Lo2d Darcy b2ought an Action of Walt againſk Robert Ackwith, and 


General words 
will not give 


leave to fell 


Timber. 


J John Marſhall ; upon a Leaſe made by one Edward North to one Arthur Denly 


34 Hf. 8. of the Manoꝛ of Swillington and had general wozds » Boſcis , boſcorum | 
venditionibus, magno maeremio, magnis Arboribus , mineris carbonum, Rc, in tam 


amplis modo &, &c. prout the Leſſor habuit vel jure habere potuit , fo2 the term of 


80 years , and conveyed the reverſion to the Plaintiff, and the Leaſe to the 
The Defendants 


Defendant , and then aſſigned Malt in felling of Dakes. 
plead that they felled thoſe trees foz the making of Punchions » Cozfes, Rols, 


Roll ſcoops , and other utenſtles in and about certain Cole Minos parcel of the 
demiſe, and without which they could nat dig, and get the Coles out of the pits, 
and did beſtow the ſame trees accoꝛdingly, whereupon the Plaintiff demurred 


in Law. 


And firſt, there was no queſtion made, that the Lefſees might fell Timber , 


by fo2ce of the general words, becauſe thoſe woꝛds are concluded under a 
Term, which argues that it gives not the trees, as it is reſolved. 2 Eliz. Dyer, 


180. And 23 Eliz. Dyer, 374. but the only queſtion was, whether by implicati. 
on of the Law, by Leaſing the Coale Pines the Lefſoz gave power to fell trees 


fo2 the uſe of the Coale Pines. Foz the grounds was agreed tempore E. 1 F. 
Gzants 41+ that the G2anf of a thing did carry all things included, without 
which the thing granted cannot be had. But this Caſe. was adjudged by the 
Court una voce, againft the Defendant , foz that ground is to be underſtood of 
things incident and directly neceſſary. Thus, if I give you the fiſh in my was 
ters, you may fiſh with Nets, but you may not cut the Banks to lay the Water 
dy. Ik I grant oz reſerve woods it implies a liberty to take and carry them 
away. 
likewiſe to declare the uſes;but in the pꝛintipal caſe it was firſt agreed, that this 
ſhalt be taken foꝛ aWine opened ſince theLeaſe,becauſe that is ſtrongeſt again 
the Defendant that pleads it. Now then if ines had not been granted by ſpe⸗ 
tial name, it had been Maſt to open a Pine of new. Foz, it is generally true, 


that the Leſſee hath no power fo change the nature of the thing demiſed, he can: 
not turn Meadow into Arable, noꝛ ſtub a wood to make it paſture, 208.6 1. noz 
d2y up an antient Pool oz Piſcary, 5 R. 2. Waſt 97. noz ſuffer ground to be ſars 


rounded, no2 decay the Pale of Park : Foz then if ceaſeth to be a Park, no2 he 


may not deſtroy no2 dzive away the ffock oꝛ bzeed of any thing, becauſe it dil⸗ 


herits and fakes away the perpetuity of ſucceſſion , as villains, Fiſh, Deer, 
young ſpꝛing of woods, and the like, buf he may better a thing in the ſame kind, 
as by digging a Peadow, to make a Dꝛain cz Sewer fo carry away water. 

A Leſſee may build a new hoyſe where none was befoze, but that muſt be 


every way at his own charge : Foz he muſt neither take Timber o2 other 


things waſtable , neither to build noz repair it, though it be never ſo needful. 
And pet if he keep it not in repair, an Action of Watt lies, though the Writ 
be in Domibus dimiſſis, 42 E. 3. 22. 17E 2. 17 E. 3 Fitz. Waſt 118. 101. And 
11 H. 4. 34. But if the Lefſo2 build a houſe after the Leaſe, the Leflee is not 
bound fo keep it in repaire, 49 E.3.1, 2 8 1 
Now upon the like reaſon, though it were no Maſt to open a Mine in this 
tale, as it would have been if the demiſe had not been of Pines by ſpecial name; 
vet it is like a houſe new built, foꝛ maintenance whereof, the Leſſee can fell no 
Timber, and ſo much wozſe , as a new houfe betters and increaſeth the inheri- 
kante, whereas the making and digging of Pines decayes., and perhaps de- 
Troyes the Inheritance of the Pine. And therefoze it is againſt reaſon to make 
one Mat to maintain another. And ſo the difference is apparent between this 
taſe and the liberties incluſive of Houſe-boot, Fire- boot, Hedge - boot, and the 
like, which all tend to the pꝛeſervation of the thing demiſed, and Plough- boot 


depends 


Do the Law that allowes a Fine levped by an Infant, allowes him 
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Vicars verl. Counteſſe of 15 
Langham. \ Shrewsburies Caſe. 


depends upon the favour of Tillage: This was the judgement and reaſon of TEN 


this caſe, which I did deliver at the requeſt of the reſt of the judges foꝛ us all: 
And Jam of the ſame opinion, though the Mine had been open at the time of 
the Leaſe, and though both Lefſoz and Lefſe had uſed to take Tymber foz thoſe 
purpoſes; Foz the Lefſo2 might uſe his own as pleafed him, and the wꝛong of 


one Leſſee cannot warrant anothers wzong: 

Writ of Erroz was b2ought in the Exchequer Chamber, upon a judge- (,.. 1 
A ment given in the Exchequer between Vicars and Langham, and the Erroz de Ws ts the 
aſſigned was that the Sheriffs of London having returned a Jury , and they be- Pannel made 
ing called aud ſome not appearing , the Plaintiff pzayed a Tales; And after bytbe Sheriff, 
the Jury mave full by Tales, then the Plaintiff challenged the whole pannel ue Tas 
by exception to the Sheriffs, whereupn the Jury was quathed, anda new Jury E. 99 
impannelled by the Cozoners; by which the cauſe was tryed. K 

Now the exception was, That the Plaintiff having pꝛaped a Tales to the 


Vicars and Langham. Etror. 


Sheriffs and obfatned it, was eſtopped to challenge the pannell foz exception to x Roppel binds 


the Sheriffs. | Eg or | not where it is 
But it was reſolved, That there could be no challenge neither to the Pannel, in forced by 
no2 to the Poll, till firft there were a full Jury, ſo that the Jury not appearing. neceſſity, 
full, there was a neceMity to have a Tales, oꝛ elſe the challenge could not have 
been taken: And ſo the cauſe would have remained pro defectu Juratorum if 
that the Plaintiff had not pzayed'it, foz the Defendant would not, and ſo the 
judgement was affirmed. . EE ets 
And note that in this caſe there were none ſwozn before the challenge, but 
only impannelled. But if the pꝛincipal Pannel-voonce appeare full, then the 
I muſt be taken to the Pannel befoze any be ſwozn oz elſe it comes tao 
are. | 


- Note that where the Plantiff ſues his Ven. fac. to the Sheriff he is not eſtop⸗ 


ped thereby, to challenge the Pannel foz kindꝛed 82 other canſe that was befoze 
the Ven. fac. And though a Juroꝛ may be challenged foz a cauſe happened fince 


he was ſwozn, yet the Pannel cannot be ſo, foꝛ no ill affection of the Sheriff 


oa. ſince the Jury ſwoꝛn, can make the Jury ſuſpected that was impannel- 
ed E Oe. | | | | h 


Ir was adjudged that where one had a common appurtenant fo 10 Acres of Common ap- 
1 land foz all his beaſts, levant and conchant upon the ſame, andſold part of it, 5 
That the Common ſhould be appoztioned and every one ſhould have Common we . 


ap . e Comm 8 
fo2 his beaſts, levant and couchant upon his part: Foz, there are things entire 1 


; Pi el ot land. 
in ſeveral degrees, ſome that cannot be divided by any act of the parties, as 5 


warranty, conditions, and ſuch other, which vet by ac in Law axe divided. 
But the caſe of Common is not ſo ſtrict an entirety ; and the miſchief of gene⸗ 


rality of the caſe requires an extention foz the Common good. 


33 Cou nteſſe of Shrewsbur ies Caſe. SY Starchamber 


1 N the Sfatchamber the Counteſſe of Shrewsbury, Dowager of Earle Gilbert Star- chamber 
was fined ten thouſand pounds & committed to the Tower foz that, being cal; puniſheth re- 
led to the Countel Table, interrogated what the knew, oz had heard; oz thought fuſs! ghar 
of a ſuppoſed child which it was rumdzed that the Lady Arbella ſhould have had, oo of 
che refuſed obſinately to make any anſwer , foz it was judged that this was a ziale. 
queſtion of State; fo: there is not one thing that doth moze concern the peace of 

a Kingdom than the certainty of the Royal Lyne , inſomuch as ſuppdſititious 
perſons have raiſed as great commotions x troubles in States, as the diſcozds of 

true heirs and deſcendants. As in the caſe of Perkin Warbeck, heat home; and 


counterfeit Sebaſtian of Portugall, and many others, And ſo this was an exa- 
h 2 mination 


— 
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Counteſſe of Exeter 0 
Caſe. 


verſ. Lady Roſſe. \ 


Star · chamber 
punifhcth fa- 
Qions and 

conventicles YU 
chough chey be Ring, wherein he did ſeem to tax his 
upon grounds 


of Hcreſie and pꝛoteedings againſt him, and a Papal Clergy. 


$chilme, 


* 


Starchamber 


What exami- 
nations bind 
in the Star- 


chamber. 


——— 


mination pzoper foa the Councel Table, and of their Jurisviaion and Cogni- 
ſance , and therefoze to deny fo ſatisfie the King and tate in a point wherein 
they are ſo neerly intereſſed,is to deny a part of Allegeance, which requires all 
duties that tend to the good and pꝛeſer vation of the State, and that no leſſe foz 
the future then the pzeſent time. This Lady was the moze pꝛelted to anſwer 
this matter, becauſe being moze familiar and inward with the. Lady Arbella , 
then any other, che muſt needs have falſified the rumoz, fozall men of nnver- 
ſtanding held it to be untrue. | 


Traskes Cale. 


7 & the Star- chamber likewiſe one John Tracke, a Pinifter that held opinion 
that the Jewiſh Habbath onght to be obſerved , and not ours, and that we 


ought to abſtaine from all manner of wines fleth;, being examined upon theſe 


things, he confeſſed that he had divulged theſe opinions, and had laboured to 
bꝛing as many to his opinion as he could. And had alſo waitfen a letter to the 


| Paſelly of Yypocriſte, and did exprefly 
inveigh againft the Biſhops high Commiſſioners, as bloudy and cruel in their 


w he being called Ore tenus, was Sentenced to Fine and impaiſonment * 
not fo2 holding thoſe opinions, (foz thoſe were examinable in the Eccleſtaſtical 


Courts, and not here) but foz making of Conventicles and Factions by that 


meanes, which may tend ta ſevition and commotion, and foz ſcandalizing the 


King, the Biſhops and the Clergy. 


1 Counteſſe of Exeter, verſus Lady Roſſe. = 
oo Term. Mich. An. 16 Jac * 


1 Y the tar - chamber in the great Cauſe between the Caunteſſe of Exeter, 
the Lady Roſſe and others, becauſe the Lady Roſſe and one Sarah Swarton 
her Maid, had charged the Counteſſe of Exeter, that ſhe had delivered unto the 
ſaid Lady Roſſeat Wimbleton at the Earles houſe in a certain Chamber there, 
a paper waitten and ſigned by her ſelf, (as the ſaid) containing a confeſſion of 
certain foul faults , and a ſubmiſſion thereupon , which was ſhewed unto the 
King. Mis Pajeſty commanded Serjeant Crew, and Serjeant Moore of 
Councel of either five, to goto Wimbleton, and there in the ſame Chamber, to 
examine the Lady Roſſe, and Swarton, upon all ſuch things as upon their view 
of the place, they might judge likely to diſcover the truth oz falſhood of the ſame 
matter; which they vid accozdingly without Dath, Now the ſame perſons 
being afterward examined in Court as Defendants, upon all things that the 


that Declaration which they had made af Wimbleton befoze the two Serjeants 
were true oꝛ not, but they did not ſhew them that Declaration, now, where- 
upon they anſwered that they were true. ee e 

Now upon motion in open Court, it was reſolved that theſe examinations 
were not well taken, fo2 no man is bound by an examination in Court, fill firff 


he have adviſely read, peruſed, and co2rected it, as he ſees cauſe, and then 


finally concluded it. Therefoze this being firft taken without Math, there was 


no reaſon to bind them to it by a new Dath by memozy without review, and 
therefoze by o2der it was ſuppzeſſed. Nevertheleſſe becauſe it was like that the 
ſaid examinafion might ſerve the better to diſcover truth; it was o2dered that 
the ſame their declarations ſhould be ſhewed them, and they re-examined upon 


them. And ſo they were. 


Phil; p 


Plaintiff lifted, they did further examine them upon Interrogatogies, whether 
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ame Adamſo 

dome 


Pziopy of the blef- 
rts of the 


r turn in the right of the Pzisz, ut de uno 
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And afterwards King H. 8. by his Letters Patents datoy 5 February anno. 
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Then the 
land fo the valne o 


be, 


Philip L. Stanhope verſ. Biſhop of Lincoln, 
Miles Milli ams. & James Adamſon. 


| 2 — 


o 
———_—__. 


aid Michael +carihope, and nne his wife, and to the heires males of the body of 


31. regn: ſu, granted the Panoz of Sheltord , with the appurtenants and all Re- 
dories Pithes and hereditament#in Rippingale and other places to the ſaid late 
Monaſterv belonging in as ample manner and koꝛm as they came, oz ought to 
come to the Ring by the ſaid Stat. excepting the Advowſons of the vicarages 
of Churches whatſoever of the pꝛemiles not appꝛopꝛiate, to hold to them the 


the ſaid Michael Stanhope, and if upon the whole matter, ic. quod conc. tune 


: 9 1 


c. cvoggeſſit, & fi non &c. tunc non conceſſit. 


And J am ck. opinion that this Uerdict is againft the Plaintiff, and ſo he 


2 Point. 


3 Point. 


1 Point. 


u tught to be barren. EE ee 
._ - 02 the mare clear carriage and viking underſtanding of my ppinion in 
© thig:caſe, I will make it into thꝛee points . 


LO Y 


.* :The-firf whether the Þ2ior in'whoſetime this uſarpation upon Higden the 


nnen was, oz his Luccef(62 after him, if the Potiaſtery had ſtood, hould have 
„ bathe. Adpewfon it felt, 02a Quare Imped. upon the next avoydance; oz muſt 


babe been driven io-his:Writ of right to recover it, as the caſs appears, and as 
it ig Hund in this vervict : fo2 if he weze dꝛiven ta his of w2it of right, then the 
Wing cauld neither take no2 give this Adbowſon. 


CY 
- 5 * 2 * 


And as to this point, I hold ths verdi uncertaine, and 


. 
7 * 
$8? 


% . 


" Secondly , admitting that the ſutceſo2 might habe had a Quare Imped. vet 


whether the King npon the Statute of diffointions ; may have the ſame remedy 


upon the avoydance : and J think he might. 


by it, and what not. 


Typirdip, in what manner, and by what means. = 


foze the Statute , and pet it was in the caſe of Deſcent , and ſo the opinion is 
Gear inthe caſe of 35 H. 6. 60. and Boſwells cafe Co lib. 6. 49. reſolved. | 

degres of Mrs, that is, in by Inheritance and deſcent of the Advowſon wzong- 
ed; wherein the moꝛds of the Law are full, foz it is not penned in the woꝛd of 


Inheritance: as'thus,whoſcever uſurps upon an Advowſen of inheritance of an 


Infant, oꝛ a man ok a full age, in the time of a Guardian oz Tenant fo2 life, oz 


the line: Non ſint ita prejudiciales, &c. fo2 the woꝛd of inheritance in abſtracto 


is equivocal. Foz, the wozd hæreditas, is indifferent, and hath relation as well 
ad infta ag ad ſupra, as well to the time deſcending, as the time aſcending. And 
| therefoze an Eftate of Fee-ſimple ; that J have purchaſed, is not impꝛoperly 

called my inherifance, becauſe it may deſcend and be inherited from me as well 

as that which J inherit from another, and deſcends to me as Littleton hath it, 
and foz this reaſon, fo. 3. „% 


And 


| ld tho- verdict uncertaine, and therefoze if there 
were..ps.olyer khing to warrant judgement ; ik would require a Ven. fac. de 


oe, there are no perſons relieved but thoſe that are heirs, as in 


g 
1720 
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And lo the wait is of the wives purchaſe in her cui in vita quod clamat eſſe jus 22 
& bæreditatem ſuam; but the Statute is penned in the wozd hæres oz hæredes, 


which is ſingle and cannot be ſtrained, but to that he hath his heir. And there⸗ 
foꝛe in the pꝛeamble it puts ts caſes. | 
Firſt , hæredes infra ætatem exiſtentes per fraudem & negligentiam Cuſto- 
dum. 
The ſecond, bæredes etiam, ſive Majores, ſive Minores per negligentiam vel 
fraudem of Tenant by Curteſie , Dower, Life, Pears oz Taile were many 


times diſ-inherited, oz at leaſt put ts their Writ of Right, and in caſe, were al⸗ 


together diſherited. | | 

Then follows the Pur view, which two bzanches anſwer the two bzanches of 
the Pꝛeamble, Statutum eſt quod hujuſm. preſentationes non ſint hujuſm. rectis hes 
redibus (ſupply infra ætatem & in cuſtodia exiſtentibus.) Aut illis (ſupply hæredibus 
five majoribus ſive minoribus) ad quos poſt mortem aliquorum (ſupply vel terminum 
annorum, &c.) hujuſm. advocationes reverti debent ita prejudiciales quin quotieſcun- 
que aliquis jus non habens tempore hujuſm. cuſtodiarum preſentaverir, (there is your 
firft bꝛanch carried through.) | | 
Then follows the ſecond bꝛanch carried thzough , vel tempore of the Tenant 
in Dower, Courteſie, Life, Pears, o2 Taile, inproxim, vocationem , poſiquam 
hæredes ad ætatem pervenerint. 

There is the firft clauſe anſwered again, vel advocatid poſt mortem tenen- 
tium in forma præd' hæred' plerz ætatis revertetur, habeat ſcil. id' heres eandem 


Actionem & recuperationem per brevem Poſſeſſiorium qualem haberer ultimus anteceſ- 
ſor hujuſm. hazedis. 


Do you have hæres thaougheut all places and caſes of the Pꝛeamble, and in the 
Purview laid together. And the Trength of the Proviſo is, habeat eandem Actio- 
nem, &c. qualem haberet ultimus anteceſſor hujuſmodi hæredis, &c. 2 

Theſe are the verba remedialia vel operativa , the reſt make the taſes; theſe 
give the remedy , and are beunded within the two wozds Yeires whoſe Anz 
feceT:2s had right to the Advowſon. Alſo no remedy is given by this Statute 
but fc2 heirs, as appears, t E. 2. Fitz. Qu. Imp. 43. An Abbot defendant pleads 
ed the laſt pꝛeſentment by himſelf, and the plaintiff would avoid it being a 
woman; becarſe ſhe was then covert, and alſo within age, It was anſweren 
that che was not remedied by the Statute; becauſe ſhe was not an heir but a 
purchaſc2; whereupon the Court gave judgement againft her, becauſe the 

tatute paovided but fo2 the heir. And lo the caſe 35 H.6.60. doth alſo agree; 
and F. N. B. Aſtiſe of Darrain pꝛeſentment 3 1. expzeſſe. And Boſwells caſe is 
full. But 2 E. 3. 11. it is made a queſtion whether heir cf a purchaſoz bee 
within the Law and lo left. And the Statute, (beſides the letter which is ſo 
exp2elle and conſtant foʒ the heir by name) might very well be led by the reaſon 
of the Common Law; which gives age to an infant heir, not ſo to a purchaſoz; 
though he be as unable to defend his title as the other. And the reaſon of the pꝛe⸗ 
ferment is becauſs the heir is in by act in Law, (and the Law will make good 
and perfect its own ads). and the other is in by his own ac, which is left to his 
_ 3 and tan challenge no moꝛe but right, and no kavdur, as truſting 

it ſelf. 
It is nevertheleſle true, that there is another particular Purview made fo2 
the Relief of women covert by the wozd hæreditas, and nat bares, thus, Hoc 
idem obſervetur de preſentationibus factis ad Eccleſias de hæreditate Uxoris in tempore 
quo fuerunt ſub poteſtate Virorum ſuorum, quibus per iſtud Statutum ſubveniatur pen 
xemedium ſupradictrum. 3 i 

But becauſe the word (hxreditas) is indifferent, and the fotmer Pur vie wo is 
made the Rule and Pꝛeſident of this (foz there is nd erpzeſſe fozm ſpecial given 
foʒ them) but hoc idem obſerverur, & c. And per remedium ſupra- dictum, and thers 
is no cauſe to reſpec the wife purchaſer, moze then an heir within age purcha⸗ 


ſer, therefoze this clauſe is to be under ſtood of wives that are heires as well as 


the other. 2 


Philip L. Stanhope verſ. Biſhop of Lincoln, 
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ſuffers an uſurpation and the Leaſe ends. I. S. at the next turn ſhall have his 


And if it be objected that the Statute ſpeakes of fome that were utterly dil. 


herited by ſuch uſurpations, which cannot be but in caſe of a purchaſoz, foz elſe 
4 Writ would lye. | 3 3 
J anſwer, that if a man befoze this Statute had purchaſed an Advowfon;any 
bvfo:e pzeſentation had made a Leaſe and an uſurpation had been upon the Leſ- 
ſee, the heir had been without remedy ; but now by this Statute he may have a 
Quare Imped. at the next Avoydance after the Leaſe , and may lay the laſt pze- 
ſentation in his fathers Gzantoz. Acco2ding to the wozds of the Statute A- 
ctionem qualem anteceſſor , &c. Foz by the Statute the uſurpations upon the 
Leſſee are to be paſſed and connted as none to this purpoſe. 

Now though JI hold this Stat. to the Lefter in this caſe of heir, becauſe the 
Statute is ſo conſtant in it, and the received expoſition Hath been ſo, vet J al, 
low divers equities where the reaſon is the ſame with the wozd. 

And therefoz2e, fo2 equities J allow, that ſucceſſoꝛs are relieved by this Stat. 
as well as heirs, but with this diſtindion, ſucceſſo2s of ſingle Cozpozations, as 
Wiſhop , Dean, Pꝛioz oz the like, and ſo in Brooke Pzeſentment 46 and Boſ- 
wels caſe, and 34 H. 6. 27. WEE | 
Wut of complete and compounded Co2pozations, J hold it contrary, foz the 
ſame body continues that committed the Laches, which 1s the reaſon of the like 
difference taken in Croſſe and Howels caſe Plowden, in caſe of non-claime upon 

ines | | | 
n Again an heir within age, J hold relievable as well that is not in ward, as 
in ward, and though the uſurpation be upon himſelf, the Advowſon being in 
his own hands and not in Leaſe. 

Again, if an Infant heir ſuffer an uſurpation , and then another avopdante 
fall in his Nonage : J hold that he may have his Quare Imped. fe2 that ſecond, 
though the woꝛds be poſtquam hzres ad ztatem pervenerit oa, that clauſe was put 
in to anſwer the particular caſe of an heir in ward, put in the pzeamble where 


the Guardian had ſuffered the uſurpation. In which caſe the Statute ſaw that 


the ward could have no title till his full age. Fo2 J hold it clear, that if a 
Guardian ſuffer an uſurpation, and then will ſurrender to his ward, that the 
ward ſhall not be relieved at any other turn during his Nonage,becauſe he ſhall 
be counted in by the Guardian to this purpoſe. But if a Guardian in ſorcage 
02 his ward, after 14 years of age, ſuffer an uſurpation , he ſhall be within 
the reliefat any others turn befo2e 2 1. 
And therefoze, J deny the opinion of Thorpe, 16 E. 3. Fitz. Quare Imped. 
67 and Brooke 262. Fo2 it was the meaning ofthis Law, to ſuceour the weak- 
neſle of an heir within age, when he maketh a fault, but not to inkoꝛce him to 
ſuffer a w2ong. TY 
It is true that in ſuch caſe he cannot have a Dum fuit infra ætatem, (foz the in- 
congruity of the wit) vet in that caſe he may enter. But in the Quare Imped. 
there will be no incongruity. 

Again, J am ok opinion that if an nſurpation be had upon one in ventre ſa 
mere, that at the next turn after his birth, he ſhall be relteved , confrary to the 
iſſue taken, 11 E. 3. Fitz. Quare Imped. 158. Fo2 ſuppoſe the heir then in eſſe, 
being a daughter, were relievable in reſpect of her Nonage, were it reaſonable 
that the ſonne after boꝛn (to whom the wong is now done) ſhouly leeſe that re⸗ 
liel. Beides this , the ſpecial Pur view of this Statute fo2 Pꝛelates to be re⸗ 


lieved againſt uſur pation in the vacation of their Pꝛelac ies is alfogether of the 


ſame nature and realon. N 
Again, a grantee of the next Avoydance is within the equity though he be not 
a Lefſee fo} years, 34 H.6 A rem. is within the Stat. as a Reverſſon. 

A prirchaſoz may be within the Law ; as if one make a Leaſe foz years , any 
the reverſion deſcends to the heir who grants it away to I. S. and then the Leſſee 


* foz he is in loco hæredis, who was relievable, if he had kept the re⸗ 
vor non. | 


An 


——— 
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An iſſue in Taile is within the remedy of this Stat. upon an uſurpation upon 
tenant in taile, vet there is no wozd fo2 him but foz the rever toner 43 Ed. 3. 20. 
34H. 6. 27. 46. aſſ. 44 „ A 
Now to the ſecond point of the firfk great point, ſcil. in what caſes the reliefe 
lies fo2 the heir oꝛ ſucceſſo2. | | | 
J hold it firff clear, that if a man have an Advowſon by deſcent, and being of 
full age, makes a Leaſe of it, upon whom an uſurpation is made, and then the 
Leaſe ends; the heir at the next avoydance ſhall not have a Quare imped. fo2 by 
making the Leaſe by himſelf, he is party to the negligence and wzong. And 
the wozd (hers) thaonghout the law impozts , that he ſhould be in as heir of the 
reverſion wꝛonged by the Guardian and other tenants, which he could not help. 
And the lat clauſe is moze plain, which gives ſuch action as the Anceſtoz 
ſhould have had befoze demiſe , ſo the demiſe muſt not be made by him that is 
to be relieved, but by his Anceſtoꝛs. Pet 33 H. 6. 12. & 34H. 6. 27. admit the 
contrary in pleading , but Fitzh. Natura Brevium 31. C. G. agrees with my opi- 
nion. And though in the new Entries, Quare impedit 20. 7 Eliz the Queen 
made title to the Church of Aſhton and declared of an uſurpation upon the P2io- 
2y of C. which was ſurrendzed to King H. 8. and now the Church voyded again; 
the Defendant pleaded a good grant of the Advowſon and traverſed the uſurpa- 
tion, and ſo left that J accompt no authoꝛity; foz the Defendant, having a clear 
title by the G2ant to avoyd the pꝛetended nſurpation , had no reaſon to admit it 
an uſur pation as he muſt have done if he had demurred. But no man will hold 
that if a Biſhop in polleCton of his Advowſon,ſuffer an uſur pation, that his ſuc 
cefſo2 ſhall have a Quare imped. at the next avoydance: And therefoze 7 E. 3. 
N Fitz. Quare imped. 2 1. A P2io2 Defendant avoyded a pzeſentment , becauſe it 
was made in time of Uacation; but the other replied that it was in the time of 
his Pꝛedeteſſoꝛ, when the Church was full, which was holden ſufficient to 
put the Pꝛioꝛs ſut t eſſoꝛ, from his polleſſozy action oz defence to a wait of right. 
And the reaſon is plain, That when a Pꝛioꝛ oꝛ a p2ivate perſon ſuffers an uſur⸗ 
pation, he himſelf is put to a wait of right, and then the ſuccefion oz deſcent 
cannot change it to a Quare imped. fo2 the uſur pation had w2ought his full effect, 
as af the Common-Law out of the relief of the Stat. ſo as the caſe could never 
fall within the remedy of the Stat. after. 2 | 

And in the great caſe 35 H. 6. 62. Dandy and Priſot agree, that if one uſurp 
upon an Infant that is an heir, and the Infant come to age within fix Poneths, 

aͤnd remove not the incumbent by ſuit, he is out of the Stat. 

Now to the third point of the firft great point, How the Stat. wozks the re- z: Point of che 
medy, it is not by making the uſur pation void, and ſo leaving the poſſeſſion with ſieſt great point 
the right; but by giving a poſſeſſozy action to recover the Advowſon , which at 
the Common-Law was not recoverable but by wait of right. And therefoze 

the verba remedialia & operativa, are habeat eandem Actionem & recuperationem, 
per brev. poſſeſſorium, &c. non eandem poſſeſſionem qualem, &c. And it is clear, 7 
that if the uſur pation be upon a leſſee , though the reverſion be in an heir, pet 1 
the leTee himſelf is without remedy fo2 ever. | 7 
NMaoop the uſurper tannot gain a Fee in the Advowſon during the Term, but 
tt muſt be the whole Fee, which cannot return to the heir upon the expiration of 
the Term, without an Ac amounting to an eviction : and therefoze 16 E. 3. F. 
Na. br. and Boſwels Caſe do all agree: That the Infant in ſuch caſe cannot grant 
an Advowſon , becauſe he hath but a right, and in this point the Statute hath 
made no change, but hath left the poſſeſſion with the uſurper,but hath given the 
uſurpeea readier action, # 6 Months time moze then he had. And therefoze A am 
of opinion that if a man uſurp upon me, x his Clerk be inſtituted, he hath gain⸗ 
ed the advowſon, though the Clerk die within 6 Moneths, but if he die fo,J may 
have aQuare imped o2 pꝛeſent the next time, becauſe the plenarty doth not bar my 
ä action, til the 6 Months incurred by reaſon of the tat. But if a man uſurp upon 
| the Ring, the Kings pꝛeſentation is not taken away till Induction and alſa after 
Induction , the King may have his Quare —_ as long as the uſurper * E 
| i | cumbent 
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2. Great Point. 


Actions, 


Rights and En- 
tries, What are 
given to the 
King by the 
Statue of dit- 
ſolution of Mo- 
naſteries or 
Tr: aſons, or to 
the L. by Ei- 


cheat. 


tumbent lives, but he tannot remove him without ſuit, but at the next avoydance 
the King may pꝛeſent again: Foz though he may be diſpolſefſed of his pzeſenb 
Pzeſentation, he cannot be ſo of his Advowſon, and therefoze he may fill grant 
it, nstwithſtanding the uſur pation, as was judged in a Writ of errour, upon a 
judgement given to the contrary , between the King; and Cam pion fo2 the Uica⸗ 
rage of Newton Valence. 


But a Collation, be it by right oꝛ w2ong, gaines no Patronage, as is Greens 
Caſe, and Boſwell. C. l. 6. 29.50 

Now though the Statute doth but give the poTeſſo2y Action, vet I hold clears 
ly, that by the intent of the Stat. and by the conſequence, it gives liberty to pꝛe⸗ 
ſent alſo upon an avepdance: Fo2 the Tenoꝛ of the Quare imped. which i is given 
quod permittat i ipſum preſentare, ſo the meaning of this Law was to gibe hima 
poſceſſoʒy action o2 pzeſentment i in nature of a Re- entry, like the two Statutes of 
32 H. 8. giving the wife an Entry upon the husbands diſcontiauance , and the 
DiCeiſg an Entry upon the diſſeiſo2s heir. 

How as the rightful Patron may pꝛeſent, ſo I hold clearly that the Dydinary 
may in this Caſe , as in all others, bear himſelf, that is, to do nothing but as 

inarp. 

If the Church be litigious between the uſurper and the other to award his 
Jure p: tronatus, but if he will chooſe the Clerk of either at his peril, hs mult at 
his peril receive him that hath right by this Statute. 

And it is no defence to ſay, that the uſnrvyer pꝛeſented lack, fe2 this i is no padef 
oz colour, that he hath right now: And the D2dinary that is to bs indifferent, 
and fo2 whoſe ſafety the Waw hath pꝛovided the jure patronatus, muſt not pꝛe⸗ 
judge rights, but at his peril. 

Out of this diſcourſe the concluſion is, That if theuſurpation upon Higden, 

the granteꝛ were in the time of the fame Abbot, that made the Gꝛant; that then 
as Wal that Abbot as his Succeſtoꝛ muſt have ben put to their Writ of right, 
notwjthllanding this Stat. and by conſequence the Stat. of Ponatteries could 
nat have bꝛought the W21t of right to the Ring no2 from the King, to Stanhope. 

And this point is found uncerfain by the Jury , foꝛ the Gꝛant to Higden Was 
21 Hf. 8. and the uſur pation 25 H. 8. and from the beginning to the ending, there 
is but one P2io2 named Henry, and ever after it is followed thzonghont the 
Plan ce pred P2io2 & idem Pꝛior, lo the pzeſumption is rather againſt the 

aintiff. 

It is true, that if a man plead a Gꝛant of a next avoydance from a Paioz, he 
muft aver his life, o2 elſe he thall be taken fo2 dead, not out of any thing ap- 
pearing in the Plea , but out of a rule in Law, that every mans Plea ſhall bs 
taken molt ſtrongly againft himſelf, becauſe every man is ſuppoſed to bs pars 
tial to himſelf and to make the beſt of his own Caſe. But in a Uerdia it is 
not ſo, foz that is and ought to be indifferent to both parties. 

But now to the ſecond great Point, take the Caſe + the beſt, that the nſurpas 
tion upon Higden had been in the time of a Pꝛioꝛ ſucceſſoz,ſo that he might have 
a Quare imped. at the next avoydanee , whether the King ſhall have this Quare 
imped. by the Stat. which gives Advocationes, jura, ingreſſus, oonditiones, & c. 

If a difſeiſce die without heir „ 02 be attainted of felony , the Lozd of whom 
this Land is holden ſhal have his right of entry by Elcheat, and ſo ſhall the King 
in a Caſe of Treaſon at the Common Law; not ſo,if the difſeiſoz had died ſeiſed, 
as is agreed in the caſe of the Barqueſſe of Wincheſter, Co. lib 3.fol.2. becanſe at: 
tainders by Parliament are but imitations of attainders at the Common-Lam, 
« ſhall be of no other foꝛte, except the woꝛds be ſo exp2eſle as can admit ng doubt, 
as where it gives uſes and conditions. But the woꝛd (Rights) is ſatisfied in the 


rights of Entry, ſo the woꝛd fozfeiture gives but title, and inveſts no poſſeTion, 


The King could have no action aga inſt the heir ofa difſeiſo2 : firſt, becanſe he 
had a lawful Tenant by Title: ſecondly , becauſe he could not recover but by 
action, which could not be fitted to the 1 oꝛd; and therefoze though he might en⸗ 
ter upon the diſeiſc2 , vet he could not have an Afſize upon * diſſeifin dane 


to 
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to his tenant, becauſe he could not ſay; that he dilleiſed him de libero tenemento. 
Now the ſcruple of our caſe tanüſteth in this, that it participates of both 
theſe Caſes, and which ſhall be pꝛedominant, is the QDuefftion. . 
N Fo2 at the Common-Law there had been no remedy ; but à wzit of right, 
4 which the King could not have had by the Statufe of Bonafteries and the Stat. 
8 of Weſtm. hath changed the action info a Quare imped. but hath not otherwiſe 
7 changed the nature oz fozce of the uſnrpation. And therefoze J am opinion 
n that if an heir relievable by a Quare imped.upon this Stat. die without heir, the 
2.02d by Eſcheat, ſhall not pꝛeſent, noꝛ have a Quare impedit. The like I hold 
upon the two Stat. of 3 2 H. 8. cap. 28. & 34. where the wife hath entry upon the 
diſcontinuance of her husband, oꝛ the difſeiſee upon the heir of the difſeiſo2. Foz, 
though entry be given in theſe Caſes, vet they are in by Title as they were be- 
foze- And the Common Law will not extend it ſelf to irregular entries that 
are given by ſpecial Stat. differing from the reaſons of the Common-Law. 
But J hold nevertheleſſe that the State of Ponaſteries ſhall give this pꝛeſen⸗ 
tation to the King, by the name of Jura & ingreſſus, the Kings pꝛeſentation being 
fo2 this Caſe a kind of Entry oꝛ Clatme , and ſo he may have a Quare impedit. 
Fo2 the Writ is pꝛoper enough foꝛ him, Quod permittat 1 pſum preſentare fo: the 
p2eſent diſturbance done fohimſelf. Not like the Caſe of an Allize of a wꝛong 
done befo2e. | | 5 
And the ſame J hold upon the ſaid two Statutes, that if a woman have Cauſe 
of entry upon the diſcontinuance of her husband, oz a difſeiſee upon the heir of 
the diſſeiſo2 and then attainted of Treaſon, that the King upon the Statute 
33 H. 8. of Treaſon may upon Dffice ſeiſe thoſe lands by fe2ce of the wazys of 
that Law that gives the King all rights of entry : Df which ſozt this is, any 
which hath not the miſchiefs that the Barqueſſe of Wincheſters Caſe ſpeaks ol, 
pzivity of Action, and endleſſe.vexation upon obſcure titles. Though it be true 
that if the wife will take an Acton, it muff be a Cui in vita af the leaſt, and the 
diſſeiſee an Entre ſur diſſeiſin, which the King cannot have. Vide 8. and 16 Eliz. 
Dyer 252. and 337. A Leaſe made to a chanfry Pꝛieſt not well confirmed, the 
King and his Patente ſhall avoid it. 
Now to the third and laft great point, J am of opinion, that though this right 3. Great 
of Advowſon and the pꝛeſentation to it, and action of Quare Imped. foz it is to be point. 
given to the Ring: yet it is not well conveyed from the Ring to Stanhop. The | 
reaſon is, that the uſurper had gained the Advowſon in poſſeſſion, and hath left 
in the Pꝛioz, and ſo in the King, nothing but a right, though he be within the 
relief ot the Stat. of Weilminſter , which right cannot be conveyed away by a 
Subject, and therefoꝛe muft paſſe by Pꝛerogative, whereof the rule is, That no⸗ 
thing of Pꝛerogative can paſſe without expꝛeſſe and determinate woꝛzds; As is 
xeſolved in the caſe of Mines. Plowd. And therefoze it will not paſſe by the 
' wozd(Advowſon) foz it is no Advowſon de facto, noz by the wozd (hæreditament) 
being a woꝛd doubtful and ambiguous , which ſhall never be taken againſt the 
King, ina ffrange ſenſe, noꝛ by the general wozd of (rights) without a ſpecial 
mention and recital of the particular right, which is meant to be granted, as 
was reſolved in Cromers Caſe, 8 Eliz. cited in Doughties Caſe, Co. lib. 3. fol. 11. 
and there affirmed fo2 Law by the whole Court. In which caſe of Doughties, 
it is alſo judged, that the Statute of Treaſons , which puts the King in auual 
poſſeſſion, doth not remove the poſſeſſion of the vdiſſeiſoz, but leaves the right in 
the King till ſeiſure. Slag ee eee 
How this Gzant of the King hath no ſpecigl Gꝛant of this right, not ſo much 
as the word (Jura) in the nature of naked rights; Fo2 it is but in two places. 
The one is Maner. de Shelford cum ſuis juribus, which is of another nature. The 
other is Jura , Juriſdictiores, poſſeſſiones, &c. which are alſo of another kind. 
Now the Stat. of Ponaſteries gives to the King amongft other things, Nights, 
Entries and Conditions; and then enads that the Rings Patentes ſhall hade 
all Panozs, Lands, Entries and Conditions, contained and ſpeciſied in their 
Letters Patents, accoꝛding to their W purpozt and actions foz ay Near 
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Peter verſ.? Eſsington verl. 
Stafford. GT Bourcher, 


Fulſe Inprif.. 


Record or not. 


Debt. 
Debt againſt 


divers Defen- 


dants one alone E 


wageth Lay. 


therein tontaind; And that the King thall have the lame in n actual and reall 
poſſeſſion , [6 that he may grant them without office , and then it hath a ſaving 
of the poſſeſſions and rights of ſtrangers. 

Do, it is plain accozding to the Rule of Dought ies Caſe, upon the Statute of 
Treaſons (which is of the ſame wozus and effect) that where the Parſ on o2. Ab- 
bit attainted of Zreaſon was out of poſſeſſion, and had but an Entrie, that there 
the King was not to have actual poſſeſſton of the land it ſelf, foꝛ then it had been 
in vain to have given him Rights and Entries, and moze vain to ſave the poſ- 
ſeNiofs of ſtrangers. 

Now if the king have nothing but a naked right, withaut pollellion of the Ad- 
vowſon,. it.is plain that his Gꝛant extends not to it, as hath been ſaid, neither 
can it be ſaid to be contained, much leſſe ſpecified in the Lefters Patents; 
which woꝛds require ſuch a ſpecification „ as the Law requires in the Rings 
G2anfs , and therefoze if the King ſhould have granted Abbey - lands, with all 
Mines found o2 to be found within the ſame, this would not by the help of this 
Statute paſſe Mines Royal, Foz the fenoz and purpozt of the Patent dath not 


impozt it , no though the Abbot had had them, and the Gꝛant had been of all 


Pines in as ample manner as the Abbot had them. So if the Rings G2ant had 

moꝛe in the habendum then in the pꝛemiſes, this Statute would not carry that. 
Waſtly, the iſſue is joined that the King granted the Advowſon, which is not 

true. Foz though it be true, that it the King had granted the right of the Entry 


and Attion, that the grantee might have had if, pet {till the grant mult be plead- 


ed, as it is in Law a grant of the right and not of the thing it ſelf. - 

My thꝛee bꝛethꝛen had argued all befoze, and had concluded foz the Plaintiff, 
but they held ( though not all alike) that reverſioners,as wel of ful age as within 
age, and as well of their own leaſe as of the leaſe of their Ancefto2s 02 Pꝛede⸗ 


teſldꝛs, whoſe heirs they were, were within the remedy of the Law, and that 
the Law pꝛeſer ved the poſſeſſion fo2 the reverſioner (though not foz the Leſſee) 


and ſo made a kind of baſe fee by w2ong,during the Leaſe 1 in the uſurper, which 
was Huttons opinton.. :: Things hard and not warranted in my —— 
And ſo — was given fo2 the Plaintiff, - 


Peter verſus Stafford. 


John Stafford and others, foz impꝛiſoning of him at Briſtow. The Defen- 
dants plead, that time out of mind, there hath been a Court of Rec92d holden 
at Briſtow every Monday, &c. befoze the Pajoz, &c. accozding tothe cuſtome 

and liberties of the ſaid City, and that accoꝛding to the ſaid Cuſtome, Sir John 
Scaffordlevied a Plaint there againft the Plaintiff, whereupon the other De- 


fendants, being Ser jeants, were commanded to arreſt him, which they did, Kc. 


The Plaintiff took illue that Sir John Stafford did levy no ſuch plaint again 
him prout, and it was found foz the Plaintiff. And it was ſaid in arreſt of 


fol ves that it was well fried, fo2 the matter of Recozd was mixt with the mat- 
ter of fact, that is, whether the Court were kept, and the Plaint levied, accozv- 
ing to the cuffome and liberties of the City, which is a matter ot fac triable per 
pais: Alfo the le vying of a plaint is like the ſuing out of an Daginal , which 
is not of Recoꝛd till it be returned in Court. 

And lo khe * had Judgement i in this caſe. 


 Eſsington verſus Bourcher. 


Snot nagainſt Bourcher , Knight » Turner and others MPR an Action of 
debt of 1800l.upon an in  fimul computaverunt, ę an arrere of $ool. whereof 


n paid. Bourcher was Ow Turner and the reſt appeared by one 


G28 Peter Attomney,bzought anAction of falſe Impziſonment againſt Dir 


Juvgement, that it ought to have been fried by the Recozd. But the Court re. 


ſu per- : 
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Weſtly. J _. Bickford. I. Grafton. S- 

— | V en YO EET es —ĩ—— — 
ſuper ſedeas: Turner alene tendꝛed his Law, that he with the reit did not owe 
c. And the others not out-lawed did plead to the Countrey. And it was ob⸗ 
jected againſt Turner, that he was not fo be admitted to his law alone becanſe 
they were all charged as one Defendant, being fo2 a joint debt, and ſa theꝝ muſs 
anſwer together. But it was anſwered, that this was unreaſonable, tog ſo be 
joining with me as joint Defendants, J muſt be ſabjec to his Plea, though he 

1 would confeſſe the Action. Now though the Defendants ſhall not ſever in Di⸗ 

A latoꝛies, vet in Bars they may. 3 3 5 

And after divers motions, there were P2efivents pꝛoduced, one in Tr. 12. © 
Jac. Rot. 2226. and another Hill. 13. Jac. Rot. 541. and a third in Hill. 41 Elig. ....: 


>.» 


Rot. 445. where one of the Defendants alone waged his lam, that he and te 


reſt did not owe, and the reft nihil dicunt & parcatur judicium, tilt the taw maße d 
failed, and after the law being made, Judgement againft the Plainfiff, And 
ſo in this caſe Turner was reteived to his law, and the Plaintitf Ron- uit. 
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Pie verſus Weſtly i Information. 
Ir. 16 Lac. Rot. 1948. : 


Ile did jnfoꝛm againſt Weſtly Inne-holder, foz uttering of feG,.30 des bel 

L  bidden, Unde petit adviſamentum Cur. & quod forisfaciat 5Þ.-fogevery offence, 
unde ipſe petit medietatem. Upon nat guilty, it was found again the Defene 

b dant, and now it was ſaid in arreſt of Judgement, that there was a Sfatuts eil. 

that gives 5 l. fo2 an offence, hut then it divides if one third part to the Kings 

another to the Inkoꝛmer, and the third to the poo? : Et Curia adviſare. But A 

am of opinion that the Inkozmation is inſufficient , foz a 228 bath Infamaion 

bu 


mand of the 
Informer. 
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Maſon verſus Grafton. 
Tr. 16 Tac. Rot. 1725. 


M. ſon bꝛought an action of the caſe againſt Grafton,fa2 goods imbeſelled out Aa ion aguſt 
1 of his Inne, and found foz the Plaintiff. In arroſt it was excepfed that an Hoſteler nor 
; he had not alledged it to be in Communi Hoſpitio. (Quære if bbth in the Writ le ing cem 
N and Declaration.) Pet becaufe the DeclaratiMlgid the cuffome foz common Het 


Innes, and then laid that he was Hoſpitatus in hoe the Plaintiff 
: | „ B 1 | 2 0 $ 1 . 9 » E Piaintiſt had Judges 
mo. Foz it ſhall be intended (and it is) Domus non Hoſpitium , if it be nat 


Hari 


246 Hor verſ.? Holford * Conſtables? Norton verſ. 
Ap-John. Parker. Caſe, & Molineux, &c. 


Treſpaſſe. Harris verſus Ap-John. 


Amendment Reſpaſſe by Harris againſt Ap-John, after Uerdic it was found that the 
de placito deb. 1 Ven fac. and Habeas corpus, was de placito debiti. And the Court a- 


* 


for Treſpaſſe. mended = EE 


Obligation. Holford verſus Parker. 


Delivered as a 
Scrole to the 


CJ Ebt per Holford verſus Parker fur Obligation: The Defendant pleadev 

B that he delivered the waifings to the Plaintiff himſelf , ag a ſcrole upon 

party: condition, &c. Et iſſint nient fon fait, and demurred Judgement againft the 
Defendant without Arguments. | 


Conſtables Caſe. 


Ction upon the Statute of Huy & Cry per Conſtable, verſus homines inhabi- 

tantes in dimidio Hundredi de Waltham Apres Verdict fuit accept, and Pꝛe⸗ 
ſivent there ſhewed of a like Action, Verſ. inhabitantes in Hundredo de W. com- 
muniter vocat. half hundzed of W. And yet the Court gave Judgement in this 
caſe foꝛ the Plaintiff. Foꝛ the Court may well intend it indeed to be a whole 
hundꝛed, and ſo but called half; and it hath indeed an Pundzed Court by it ſelf, 
ard otherwiſe it ſhould have been ſo pleaded oz given in evidence. | 


P 7 
5 - . > 


Covenant. Norton Executor of James Hobart againſt one 


Molineux and Ford. 
Hill. 5 Jacob. 


Adminiſtrator N Orton Executoꝛ of James Hobart, bzought a wzit of Covenant againſt Moli- 
* 8 neux and Ford, Adminiftratozs of the goods of Thomas Carrell, during the 
Erechior of aa minozite of Mary Molineux, Exetutrix of the ſaiv Thomas Carrell, late Executoz 
Executor, how Of Edward Carrell, upen a Covenant of Edward Carrells foz payment of an An⸗ 
be ſhall be nuitp, Iſſue non eſt factum; found foz the Plaintiff. It was moved in arreff 
named. by Towes, that the Defendant ſhould have' been named Adminiftratoz of the 
goods of Edward, not adminiſtred by Thomas. But the Court being infozmed 
by the P2othouotaries, that this was the antient fozm ; Judgement was given 
foz the Plaintiff: if the childzen had been Dekendants, they ſhould have been 
named but Erecutozs of the Erecutfoz, foz the reſt follows, but the committing 
of adminiftration is of both goods, but the pzeſidents rule in the Titling, &c. 


* 
o 
* 


Debt. Leeſe verſus Arrowſmith. 
Mic. 16 Jac, Rot. 781. 


Amendment Eeſe bzought an action of debt againft Arrowſmith, foz 300 l. and in the im⸗ 
5 the i, uf parlance roll, the Count was upon the ſale of divers parcels to ſeveral 
che Plea Rol. ſummes, all making up but 
right, and upon nihil debet, 
| parlance roll could not be amended by the after roll, pet becauſe Bayle the 
Plaintiffs Aftozney affirmed that his Infkructions to the Clerk were right, it 

was amended by the Court. 


bas found foz the Plaint: and although the im⸗ 


Smith verſus Pannell. 
Court Eccle- M. 16 Jac. Rot. 716. 


haſtical med- ¶ Mith and other Church-wardens of Ridgewell in Eſſex, pꝛeſented to the Arch 
leih not with 8 Deacon, that ons Pannel was a railer anda ſower of diſcozd between 7 


ra ilin . 
, bours 


gl. But after the Count upon the Plea roll was 


wats verſ. Luchs | Scot verſ, 8 DIET 247 9255 
Conuby. Caſe. Wall, « 


bours „ whereupon the Arch-Deacon enjoyned him purgation; and the Court 
awarded pꝛohibition, foz the Tauſe belongs to the Leet and nat to them, except 


it were in the Church oꝛ the like. 


ats againſt C ans by. . | | C ourtEccleſuſt; 
M. 16 Jac. 


fe Wats wife of Edward Wats, libelled in the Spiritual Court againſt Court Eccleſia- 
Jane Conisby Cxecutrix of the Executoz of Henry Conisby foz a Legacy of ſtical refuſek 
160 l. The Defendant pleads the releaſe of Wats the hasband after mar - n NN EY 
riage, and there were two witneſſes to the releaſe but both dead, and therefoze ibn. Po 
not allowed, whereupon Pꝛohihition was granted containing this averrement ; 
that the witneſſes were dead, and that ſhe offered to p2oye by witneſſes that it 

was the hands of the witneſſes dead, and that Wats the husband confeſſed that 

he ſuhfcribed the releaſe. e ; 


Luch's Cale. en 


phant, as well 
as in the Ec- 
ght cleſiaſtical 


Prohibition to 
in the pꝛe rogative Co Court Eceleſia- 
that he was infozmed wa neu i rhey 
utthe Court anſw 1 

tz and they held it r And 0rjbans. 
aftical Court would mige = 
grant a P2ohibition- e 
Scot verſus Wall. Prohibition. 


15 Scot and Wall, the Plaintiff had a 
he had 20 Aeres of Wheat, and had ſe 


where the par- 


: lon demands 8 
tythe accardin 
| ia 2 Cuftom. & 


t mutt be trig | 
thena conſultation 


fo2 the Cuſtom , 
mutt go, otherwiſe the Pꝛohibition ſtandeth. * 5 


Auſt 15 


248 Aiaſtis verſ.9 Spray verſ. 3 Farmer yi: 


Kirby. Sherrot. Boucher. \ Shereman, &c- 


Auſtin verſus Kirby. 
Tr. 16 Jac. Rot. 1915 


| A againſt Kirby, Falſe J udgement upon 44 udgement in the Counky 
Super ſacram. Court in Trefpaſſe , the Jury ſay that the Defendant eſt culp. leaving ont 
omitted. ſuper ſacramentum ſuum and reverſed. is bh 


_” HPfray verſus Sherrot. 
oy H. 12 Iac. Rot. 794. 


New Writ a- Pray againſt Sherrot, Debt againſt an Heir who pleaded riens per diſcent iour 
gainſt the heir de, &c. The Plaintiff pleaded , That herefofoze he ſued another Wait of 
or executors, as Debt àgainſt the ſame Heir, upon the ſame Bond in this Court, and the Des 
b / journeyes fendant was Dut-lawed, whichDutlawry foꝛ the inſufficiency of theP2oclama- 
acc! cn mation was reverſed, and he freſhly bꝛought this W2it, and avers that the De, 


reverſal of 


Our-lawry, fendant had aſſets the day of the firſt W2it purchaſed; whereupon the Defen- 


dant demurred. The like hath been pleaded againft the Executour but no F 
Judgement hath been given in theſe Cafes. — * N i 
Annuity. 1 Smith verſus Boucher. „„ . 


1 M. 16 Jac. Rot. 3339. 

Ar omof 8 bꝛought a Wait of Annuity againft Boucher and others , the Annuity 
cieargains, iO was 401. per annum. ſolvend, extra clara lucra, de les Allom Wozks. The Des 
diſchargeth the fendant pleaded that there were no clear gains, and upon the Demurrer the 


85 bo. Plaintitk had Judgement without Argument. Foz the Gzant chargeth the 
1 Perſon and the reſt is idle. 5 
Margaret Parkins Caſe. 
Farmer verſus Shereman. 


Prohibition. | 

PVT TI | Pena Farmer & Shereman in P2ohibition the Cale fell out, that an Abbot has 

ded of Abbey- 1 ving a Paiviledge to be diſcharged of Tythes quamdiu manibus propriis, in 

lands, entailed the time of E. 4. made a gift in Taile, and 31 H. 8. the Abbey was difſolved. 

before the ita · he queſtion was, Whether the Donee of the iſſue ſhould be diſcharged, It 

tute 31 Hen. 8. C,emeth clear he ſhall not be diſcharged foz the Statute diſchargeth none, but as 
the Abbot was diſcharged at the time of the diſſolution, ſothey muſt claim the 
eftate and diſcharge under the Abbot, ſince the Statute, ſo if by a common Re | 
covery the reverſion had been barred befoze oꝛ after the Statute, but if the land | 
had returned to the Abbot o2 Ring, befoze oz after the Statute , the Caſe had 
been otherwiſe. — 


Prohibition. TD 5 Napper verſus Seward. 
Mich. 16 Jac. Rot. 72. & 672. 


Prohibition 


Eceleſia. Court Apper againſt Seward a Parſon , had a P2ohlbitien againſt his Pariſhio- 


ners, that libelled in the Spiritual Court to make p2oofe by witneſſe 


hom of bing there of divers manner of Tything , in perpetuam rei memoriam. A ffrangs at- 
inperpetuam ret emp, eee . | 
memoriam. —— 


Barret: 


Ages aſſeffed. And the Courtadviſed of the Judgement, becauſe if was with ⸗ * 
out Pzeſtdent, but the dammages foz the Battery conld not be releaſed, becauſe 


Date 1, die Ang. anno 4. the Betendant pleaded non. eſt fãctum. The Jury b . 


Thorp verlio "Fradhan verſ. 7 
Taylor. 9 — &c. 


= __. Barrets? Bird verſ. 
Eule. Snell. 


— 
Rt 


Barrets Caſc. VU 5 Cale. 
H. 16 Jacob. > Hrs 


Warr, chartze was — by J. S. againſt parret, ab counted du a 1 No amend: 
offment made by Dedi & conceſſi adDenham in Norff whereas the Land h meme 0 $f 
was laid to be in another Town, upon demurrer, this groſſe fault appeared and file la 


was denten te fo be amended, becauſe it was pleaded without a Serjeants hand. falſe laid. 


Bird verſus Snell. 
H. 16 lac, Rot. 1819. 


Br: bag zt againſt Snell a Mit containing bath an Ejectione firm, and a Efe frm; 
J treſpaſſe * Aſſault and Battery, and upon not guilty pleaded, Uerdict wag and treſpaſſe or 5 


given 25 the Plaintiff , both foz the Ejectment and Batterp, and entire dam⸗ But _ in 


Ejeflione; - 
c. ; 


they were entire with the Ejecment. Note it ſeemeth polyen by verdict. 


Thorp verſus Taylor, | Obliguie 


H, bs l 


I Horp bzonght an Action of Debt againſt Taylour, and counted pour an Db» Count pon 
1 ligation made ultimo die Auguſti, anno 4. Rs. upon Oper of the Bond, it boze © Dite and 


e 
found it his deed; and the Plaintiff had judgement; F62 the Count wan nut of ee. 


12 date, bat "_ — any the Jury have found the deed. 


| Bradſhaw verſus —_ c 


 Radſhaw bzonght an Action upon the « Caſe 8 Walker fo2 theſe mans; ARion fof 

Thou art a filching fellow and didft filch from William Parfon 100 l. After words — 
Uerdic kaz the Plaintiff Cur. adviſare, fo2 the wozds are of an untertain ſenſe, 
and ſo judgement was P28nouncsd una voce, Mich: 1: 7 Jac. nihil capiat. 


Me verſus $ parrey. 
H. 14 Jac. Rot. 1359. 


J: u bzoight an Gjectment again Sparrey, ofthe demiſe of Sir George | 
AYA Wrotteſly, and the Plaintiff had Uerdic and Judgement. Now it was 


moved by chem that the Wait was Dey ifi — it ought to Shove! been Der 
1 and it was amended per curian. 


9 7 5 Xi: 


cel 1 Sit Phil ph. — OD bi 
Tr. 16 lac. Rot. —_ 5 


18 4 a 
1 . 


4 3 8 a Quate imped. agi Dir. th fertile Srstios qu, 
A. JA perinittat ipſum be ad Ecclefi Spb: Ulcibi, WT 2 2 it 
pleaded quod nulla talis habetur Eccleſia Vocat.. Ulcibi; in Com. pred”  WYELt 
Uſue ana after verdict pfo Def. it was 1 moved by Harris foz the Plaint⸗ that 
Ven. fac. was miſtaken : | Foz it was 4e Vicigeto de Ulcibi,, - hers youly 
been de corpore Com. as where the iſue is upon no ſuch Town But the; 

gave Judgement qd. caſfatur breve, fo; though it be denied that theret is any uch 
weaned ; vet the Town is not denied 3 and the Count al Eccleſia de Ulcibi is an 


as 


pech for pos 2 


* —— — 
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P 


: rien verſ. Hide verſ. 


Pit verſ 


250 
_ Deaye. Goddard. Ellis, 

allegation that there isa a town called Ulcibi "whereof whether there dea Church 

. . he viſne ariſeth pꝛoperly from ths Town; & though I obſerved the illue did not 

meet in woꝛds, fo2 the Wait is Eccleſia de Ulcibi, and the Plea Eccleſia vocat. 

Ulcibi, yet the effec is the ſame. And note, that though another of the Defen- 

| nants, ſcil. Clerke., had. pleaded likewiſe to the Wzit, no ſuch Biſhqp of Lincoln 

as. was named, Kc. Whereupan there. was another demurrer, get the whole 
Wait was abated againſt them . * ö * no ere Aten bet 

the other damurrer r. „% Io. e 

5 pe hn Haw: 
— Mich. 5 Jac. 

Stef. & Flix Dle infoꝛmed again * fo; 1 75 ane hauſe into many vellings, nor 
wink Inmares Stat. 35 Ela the Defendant pleaded nat gnilty, and Uerdi foz the 
Luxe * Must. And Sergeant Harris in Arran of Jubgement ſaid; that this Stat. 


Was erpired; Fo2 it was enacted to. endure. fo; 7-years., and auen tothe 
end of the-Seffion of P Parliament then 2 enſuing, lo it deteryntyen ab th at t 
of the Parliament, 4 18 59e 55 -Eliz. Allo the penalty by that Ac is given dne lia 90 
Church-Warden of the Pariſh, wbere the offence is, fo2 the relief of the poo2, 
._:..,:, - tobe leviedby —— and the other half f o the Ankozmer, & Cur. 3 


Briers verſus Goddard. 
Atm. during 


*NrerBriers & Goddird, Adminiſtratrix dutante münore *tate of the | daugh 

2 Executrix, made divers Dbligattans unto the Creditazs of the Le ſtatoz, 10 

gives bon and after togk Yusband And the Court was of opinion that ſa much of the goavs of 

maniech. he Teſtatozs as amounted unto the value of the debts paid, aud antertaken'vg 
the wife, the husband might retain as his oon. 5 

Quære hom the Caſe chall he if the wife die, foz then the husband is no longer 

646.9 chargeable by her Bond: *'Alſo the Court was of opinion that this kind of Ad- 

miniſtration during the minoꝛity of an Executrix, was not within the Stat. of 

21 HH. 8 tobe granted of neceſſity to the widow of the Teffatoz, becauſe there is 

e AarExecuite all the whils,otherwiſe e it were ik the WOE wers Wade 

„ froma time to c: come. 


1 


- 


”. 


Prohibition. 1 Eideverſus Ell 5 
e H 16 Jac, Rot. whe. 


Prohibition for JRohibition foz Hide Plaintitx agaiudit.Ellis , Farmour of the Rectozy of Shin- 


the ſecond hay 
having paid 


feiſd. in Com. Berk. and. Hole elbe, all Tenants and;Nccapiers of the 
Weadplp, had uten to cut the arafle and to Kranz it ab2oad called Teaving; any 
then to gather it intg winreves, 900 The to put it into graiſe cocks in equal 
parts Without fraud, and then to ſet out every tenth cock grest e: mall to the 
Parſon, in full ſatisfaction, as well of the firft as of the latter making; upon 
- ..-.. ,- traverſe of the Cuftom , it was found kaʒ the Plaintiff. And exception was 
taken that the Cuffom was void, becauſe it contained nö moze, then every 
a _ fodo, yd ſo- 95 recompence fo: Tit _ 128 1 the 
Court gave A aintiff., Foz Tithe natura he [1 enth 
tie df me oy; mi vip la our ad indu * 05 
Fraſte 0 1 10 Coꝛi;: 1105 


_ he tenth Arte of foo 15 and fo eg 
fit.) Found this Taz of 5 112865 
„ 710 211 * ad n nt ee ſom 
e e " 3 18 
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4 


time, &c. abſque hoc, &c. in London, whereupon a demurrer. 


diſpeopled,x timber conſumed, the City Uo ſtrong & beautiful,and mozeſaubject 


" Philips verl: | Fetherſtone "of Carver verſ.? Grimſtone verl. 251 
Wood. verſ. Toyſall. 5 Haſelrig. Molineux. 


* 


Philip. verſus Mood. 0 Battery. 
: Mich. 16 Jac. Rot. 2099. | 

Hilips bzonght a Treſpalle ofaſſault and battery againſt Wood, and Wood 

pleaded not guilty , and it was found foz the Plainfiff. And after ver- 
dic, it was moved in arreſt of Judgement, that the Mit was againſt theſe two 


fendants and another, and therefoꝛe the Count ought to have been in the ſi⸗ ._ 
— cum which it was not. Et curia adviſare. But Tr. 17. Judgement was gi⸗ H. 16 Jac. Rot. 


ven, but it was taken as no oꝛiginal, and ſo ayded by the Stat. - — 


Fetherſtone Haugh verſus Topſall; | Debt. 
Hill. 13 Jac. Rot. 715, 


edethore Hog againſt Topſall, action of Debt againſt the Executez. The No amend- 


Wit was purchaſed in the County of the City of Yorke , and the Declaraz ment of the 
tion upon the imparlance Roll was enfred, M. 13. Jac. Rot. 3 409. And in the N 
margent Civic. Eborum, but the Declaration was that the Teſtafo2 apud Villam Roll, by the 


Novi Caltri ſuper Tinam conc. ſe teneri , &c. whereupon the Defendant impariled — 


uſque Hillar and the Plaintiff counted again right, conc. teneri apud Civitatem 


Eborum, and upon ifſue plenè adminiſtravit, Yerdict foz the Plaintiff, and Judge- 


ment, and after the Kecozd removed by Errour , and this aſſigned foꝛ Errour 
in the Kings Bench. It was moved in the Common Pleas , that the impar⸗ 
lance Roll might be amended and made agreable tothe O2iginal , but was de⸗ 


nied by the Court. 
Carver verſus Haſelrig. | 
| H. 13 Jac. Rot. 970. | 


Cm againft Haſelrig, Adm. durante minore ætate of an Executoz , and did Nonage con: 


not averre that the Executoꝛ was ffill within the age of 17 years. Opi⸗ tinuing by 
nion, That he need not, otherwiſe it were if the Plaintiff were ſuch an Admi⸗ whom averred. 
niſtratour. : 5 | 
Grimſtone verſus Molineux. 

Hull. 15 Jac, Rot. $50. 


1 Nfo2zmatian by Grimſtone againſt Molineux R night and his Wife, foꝛ the Ne⸗ London penal 
cuſancy of the Miſe, upon the Stat. of 23 Eliz. the Defendant pzayed Judge- Laus ſuable 
ment of the infozmation, and pleaded a Stat. of 3 Eliz. That foz that offence auer u proper 

among> others, the action ſhould be bought in the County where the offence Recufancu te © 
was committed, and avers that the Wife was inhabiting in Lancaſter :at the one of thi | 


7 Information 


Note this offence is not in committing, but in omitting, and non feazans. 


| 3 Ar meſted's Caſe, 5 1 5 Star- cham- 
Paſc. 17 Jac. | ber. 


- 


Our Henry Yelverton Attourney General, infozmed in the Star- chamber ore Breach of Pro- 
ems agatnft William Armeſted and others,foz building without bzick,againft <amerion s- 
the Pꝛoclamation, though upon old Foundations. And they were all fined to Fange in 
one years value of their houſes, ſaving one that was fined moze, becauſe he had — 

built two Tenements upon the foundation of one, foz that did woꝛk as ill an ek⸗ 
fed as to one of them, as ifhe had built that upon a new Foundation. . 


And it was ſaid, that Pꝛoclamations were ſo far juſt, as they were made pro 


bono publico. foz, publick utility as againſt the increaſe of buildings in London 
andabont it, whereby if they cannot be fed, cleanſed o2 governed, the Country is 


chamber. 


to fire 
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Lake verſ. 
Hatton. 
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v 
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1 


Star-cham- 


ber, 


Libel,no man 
{hould com- 


plain of it in 
the Star- cham - 


ber, but the 
party grieved. 


perhaps he holds der innocent, and fes 


to fire. And in this the King builds upon old Foundations , fo2 he found the 
like P2oclamations and pzoceedings upon them in Queen Elizabeths time. The 


— were alſo enjoined to refozm their buildings at coꝛding to the Pꝛocla⸗ 
mation. 


Lake verſus Hatton. 


Aſter Secretary Lake exhibited a Bill againſt one Luke Hatton, contains 
1 ing, that Luke Hatton had delivered to Lady Roſſe his daughter a wziting 


impozting a conference had between the Tounteſfſe of Exeter and him, wherein 


the ſhould determine to give a dꝛam to the Lady Roſſe , and to make away the 


Decretary her Father, and to charge him with a plot againſt the King, in the 


time of the late Queen; and that this w2iting coming to the Dgcretaries hand, 
he required Luke Hatton fo confefſe the delivery of it. He the ſaid Hatton did 
deny the delivery of it, and had publiſhed and given out, That he the ſaid Secre- 
tary himſelf, oꝛ the Lady Roſſe. oz ſome other, by their pzocurement had deviſed 
and contrived it themſelves. To this, Hatton (being the only Defendant) had 


anſwered and denied the wziting, deviſing oz dilivering it: And dented alſo, - 


that he had at any time been with the Lady Roſſe. Whereupon many witneſſes 
on both fives were examined, and now the caaſe among the reit, being ready foz 
hearing, it was excepted by Walter the Pꝛinces Attozney, that the Bill ought 
to be caſt ont of the Court; and his pꝛincipat reaſons were two. 

x Firſt , That the Wiziting being a Libel, againft the CounteTe of Exeter, 
and ſo being a w2ong inſeparable to her, no other perſon could complain of it, 
having no intereſt in it: Fo2 perhaps the party libelled againft, had rather it 
ſhould die. And cited a Caſe of one Lambe a Civilian of Northampronſh. whoſe 
Bill upon the like cauſe was caſt out ofthe Court foꝛ that part of the Libel that 


- concerned others. ; 


2 3s other exception was, that the charge was, in the dis-junctive , and ſo 
Now to the point of incertainty of the charge, it was agreed by us all; That 
that point of the charge was well, foz it was no other than a repoꝛt of the wazbs 


ſpoken by him, which they muſk deliver truely as he ſpake them. And withal, 


ik a man ſhould ſay of thzee oz four Lo2ds , that they o2 one oz two of them had 
committed Treaſon, this were a ſcandal, whereof they all oz one of them might 
complain. But if a man did complain that two perſons oz one of them had 
fozgeda Deed, this charge is naught, becauſe it is his own Declaration, which 
muſt he certain. 8 
Vault to the firſt exception, Sir Edward Coke agreed and relied upon Lambes 
Caſe, and added further of his own, with a great deale of violence, another rea- 
fon, That the Countefſe of Exeters honour and dihonour, was handle and tra⸗ 
verſed between two ſtrangers, whereunto ſhe was made no party, which might 
be turned to a practife, that a man might pꝛetend that a baſe perſon had ſcanda⸗ 
lized a third Perſon of quality, and ſo by that means dekame him. But he 
might have made the Connteſſe a Defendant with Hatton, oz elſe have joined 
her againſt Hatton. | 

To which exception, it was anſwered by me and the Chief Juſtice, that Lambs 
caſo was no whit like this: Foz in that caſe Lambe had nothing to do with that 
Libelt-, moze then any other of the people, whereas in this the Secretary was 
named fo2 a plot againſt the x ing, and moze the Libel is found in his hands, 
and he charged fo be the contriver of it; ſo that now he is ingaged not ſo much 
to purſue the Libeller, as to quit himſelf of the Libel, which will cleave to his 


fingers, if he find not another Authour. And to ſay that he ought to have made 


the Countelle Defendant , is againſt reaſon and Juſtice: againf reaſon , be⸗ 
cauſe the Bill laves nothing againſt the Connteffe; and againf Juffice, to in⸗ 
teste him to accuſe her of thoſe foul fang. contained in the wziting , whereof 


Froze hath no wozd in his Bill to . 
er: 
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Breadman ande Watllinzrons} Lake verl. 
Coales. Cale. 8 Hatten. 


her: And to make his intention moze clear, he hid moved befoe'the Ning, Es 
that the Counteſſe would have joined withHiminthis kunt a gane Late Hatton, 
here din Edward Coke had ſatv, that Mit baden ds, tht Ge ob 
. And where Dir Edward Coke had fad, that ert | flies That Che Tots x ro ana: 
. teſte of Exeter had a purpoſe to poyſon, & c. that Hatton mitzht hade ſukined the —_— 
Wziting, J denied it; fo2 a Libel, though the Contents be true, is not tobe Contents be 
. juftified. But to diſcover it legally to ſome Magiſtrate v2 ther that maß have true. 
CTognilantce of the Cauſe is the right way, dat & may be JuKived in an Action 
upon the Cale. 


Breadman and Coles, 


| | 1 was brand in a Stat. ot 2000 l. to one Coales, who dping infertile, .- 
the AdminiFration was committed fo his wife, who married ond Fawne, 

which Fawne became bound with others tp the Ning in 508 l. and then he and 
his wife did by Deed inrolled in the Court of Wards alligne this Statute unto 5 
the King foꝛ payment ofthe ſaid debt of 600 l. to the King; which was payable C. Wards: 

at certain dayes affer the aſſigment : and wereſclved, that this aCignment was 
good, notwithſtanding the Statute of 7 Jac. which makes alignments of debts 
voyd, other then ſuch es did grow due oziginally to the Kings debtoz bona fide ; 
fo2 the purpoſe vf the Law was, that no debtaz of the Kings Gould procure mes W 
ther mans debt to be alligned, which was a common peactice; but this is » debt tothe 
Fawnes own debt, though not to his own uſe, which he may himſelf releaſe and Kiog, good. 
diſcharge, and by the ſame reaſon may aTigne. 


Waddingtons Cale. 
T* wozds of the Wit of Diem clauſit extremum, to the Etc heatour are;Quod 
pe 


A * 


r Sacramentum proborum hominum diligenter inquiras & inquiſitionem inds / 

diſtinetè & apertè factam nobis in Cancellaria noſtra, ſub ſigillo tuo & ſigillis eorum 
per quos facta fuerit (ine dilatione mittas, &c. In the concluſtoii of the Difics it is 
thus: In cujus rei teſtimonium tam eſcaetor predict. quam Jurator predict. huic in- 
quiſitioni ſigilla ſua alternatim appoſuerunt. 5 FR 

It was excepted , that alternatim vid impoit interchangeably , and that fo it pacol eltern 
Hould not be understood that both. Etchoatours and Jurours chould ſeals to don. 
one. | 

But we reſolved it was well enough, becauſe it is ſaid tam Eſcaetor quam Jur. 
And it may well be true, that all did ſeale, and then the adding of the woz alcer- 
natim, which mut not be fo curionlly conitrued, but may be taken to both paris 
ol the Inquiſition, ſhall not hurt. 


Lake verſus Hatton. 


(Ir Thomas Lake pzincipal Secretary;bzought a bill in Star-thamder attainft . enn 
8 Luke Hatton ſervant to the E. of Exeter, fuppofing that he delitzeter tv his — — 
daughter the Lady Roſſe a waiting, purpoꝛting that the Todiifelle ot Exeter had 5. Caſe; 

a purpole tu popſon both the Lavy Roſſe and the Plainfiff, and ſome other fcan- ?* 
dals of the Counteſle, and now denied it andſaid , that they hav fozired jt, At⸗ 

ter which Canſe publiſhed and ready fez hearing, it was mobed dy Serfeant 
Crew, Sir John Walter, and others, that this Bill aght to be rejected, tocauiſe 
this being in effect a Libel againft the Counteſte, no other Ee tin ot it, 

etcept perhaps the Kings Atto2ney , accozding to the like rule giden in this 

c_ in ihe caſe of Dodo Lambe. lat ater by the & py 4 thi 

This was long and vehemently vebated, and at laſt voten by the Canet. Kut 

Dir Edward Coke leading ; was of aptnion, that thers was wy moze ar 1 
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Duncombe ver. 
Wingfield. 6 
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Waller Hartf. 


This argument 
ws Mich. 16 


Fac. 
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to be heard, but the pꝛoof that Hatton had charged the Plaintiff with the Mi⸗ 
bel, as being that whereby he was grieved. But J ſhewed that in this Caſe Sir 
Thomas Lake did not complain of the Libel , as on the behalf of the Counteſſe 
foꝛ the w2ong done to her, but to charge Hatton with the delivery of it, to dil⸗ 
charge himſelf , who was otherwiſe anſwerable fo2 it, as being found in his 
and. 5 | | 
: And ſo after by the Uote of all the Lozds, the Bill was retained and firff 
heard accozding to the pꝛioꝛity of exhibiting of it. 

Alſo in the Caſes which were three, whereas witneſſes were examined on 
part of the Bill upon Letters and exhibits, which they ſuffered not to remain in 
the Office, but took them again into their keeping, all thoſe diſpoſitions were 
refuſed, fo2 where they are depoſed, they are part of the depoſition,and therefoze 
ought to remain in Court as their Ads, whereas being kept in the p2ivate 
hands of parties, they may be altered and cozrupted after the examination, and 
ſo not ſufficient to ground a Sentence upon. | 


Duncombe verſus Wing field. 
Tr. 15 Iac. Rot. 988. 


Eorge Melton and Alice his wife were ſeiſed of the land in queſt1on in fee, 
<\ Tinthe right of Alice, and leavied a Fine with Pꝛoclamations 43 of Eliz. 
cc of it to the uſe of them two, and the Beirs of their two bodies begotten, the 
ce rem. to Suſan Andrews, the leſſoꝛ fo2 life, the rem. fo Francis Duncombe in fail, 
cc the rem. in Fee to the ſame Alice; and the Jury found the ſeiſin ac coꝛdingly 
cc hy the Stat. of uſes , and that the Tenements were in the acual poſſeſſion of 
c Georgeand Alice, and that Melton alone, Menſe Michael. 44 Eliz. levied another 
ec Fine with Pꝛoclomations of the ſame Lands, to the uſe of the ſame Melton 
cc and his wife, in ſpecial tail as befoze, the rem. to Melton himſelf in tail, the 
cc rem. to the ſame George Melton and one Evan Melton in Fee; and then the Jury 
cc fgund that they were ſeiſed by foꝛce of this Fine t the Ac of uſes prout lex, &c. 
dc And then they further find that the ſame George Melton and Alice his wife 


cc 
c 


ct heing ſo ſeiſed and in actual poſſeſſion thereof; Al ce died 14. Novem. 44 Eliz. 
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ec without iſſue, and that one John Duncombe is her Heir, George Melton tonti⸗ 


cc nued his poſſeſſion and was ſeiſed prout lex c. And that he ſo ſeiſed 1. Febr. 


cc 45 Eliz. did fo2 money bargain and ſelb the Tenements unto Curtis and Ste- 


(c phenſon, and their Heirs, and ſet down the Indenture in hæc verba, where⸗ 


cc in it is appointed that there ſhall be a recovery againſt them, and that it ſhall 
« he to the uſe of Melton and his Yeirs, but no inrollment is found, neither is 
cc it concluded that Curtis and Stephenſon were ſciſed by fozce , of this bargain 
cc and ſale , not ſo much as prout lex, &c, But then they pꝛot eed and find that 
ce gne John Colt and Holland 23. of January 45 Eliz. did pzoſecute a UW2it of En- 
cc try in the poſt, againſt Curtis and Stephenſon, being then Tenants of the Free- 
cc hold of the ſame Land, retor. cr. pur. And then ſet fozth the whole common 
cc recovery, wherein George Melton was called to warranty with the Execution. 
cc And that the ſame recovery was to the uſe of George Melton and his heirs, and 


cc then they found that George and Evan Melton and John Colt made a Leaſe foz 
C 91 years unto one Speed, which Leaſe came unto Wingfield the Defendant, 


cc and then George Melton died. And then Suſan Andrews enfred upon Wingfield, : 


cc and made the.Lcaſe unto the Plaintiff, Francis Duncombe, upon whom Wing- 
ce field re enters. And whether theRe-entry of Wingfield be good oz no, is the 


* 


ce queſtion, ſcil. the utrum, & c. 


A divide the Caſe into 4 Points: 


I. Whether the Wife be remitted upon the ſecond Fine to her firſt Entaile 
o2 not: And J think the is and her Yusband too, as at the Common Law, 
upon the taking the ſecond Effate in tail, as the Caſe is found joined to this, 
as a part of the ſame. Firſt point, whether that Remitter rg Oe 

Eu ndrews, 


a> :* 


- 


. Wingfield. | | 

| Andrews, and the other old rem. and A think it did as longas the Remitter. 
food. ; ; . 3 ' r 

2. Whether the Remiffer failed, and when, and A think it failed, and vani⸗ 2; 


Hed ſo ſoon as the wife died, x then the old remainders were turned into rights. = 
3. That though the Remitter ceaſed upon the death ol the wife, yet after. the 33 

death of Melton the husband, Suſan Andrews had lawful entry by the Stat. 
32 H. 8. and by her entry did both regain her own eſtate and the remainders, and 
ſo ſhe had power fo make the Leaſe to the Plaintiff, ee 7 
4. That there is no recovery at all found in the Caſe, in reſpec ofthe repugs 4 
nancy of the Nerdict. 3 ff an ey = 
And ſo the firft point, J make it no queffion but that the husband and wife 1 Point: 
being Tenants in ſpecial tail, with rem, over, the husband viſcontinues by 

Fine oz Feoffment, and then take an effate back again to himſelt and his wife 

in ſpecial tail. That by this (as it was at the Common-Waw) the wife was 

ipſo facto remitted, and by neceſſary conſequence the husband alſo, though it 


> * 
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f were true that the husband was ſo far bound by his own Act, that he could not 

Þ in his own perſon claim it ſa wherein Littleton being plain, and the Law clear, 
N Iſo leave it without regard of the Bock 21 E. 3. that makes difference where 

EE the wife oz husband ſurvives; foz that Kemitffer is executed at the firff. And 

: the Caſe is the ſtronger; vet in conſideration ofthe Remitfter, accoꝛding fo the 
j _  gudgement of John Sayes Caſe 41 E. 3. 17. where a Feoffment was made to a huſ⸗ 

band and wife in ſpecial tail, the.rem. to A. Then the husband made a Feoff- 

ment, and took an eſtate to him and his wife, in ſpecial taile too, 41 Aſſ. 1. the 

rem. to B. The husband died, the wife agreed to the ſecond eſtate (as in reſpec 

of her ſelf ſhe might) both being made during coverture; yet it was judged that 


fo2 the benefit of A. in the rem. the could not, much moze here the belt effate 
: | hall be judged in the wife even foz her ſelf, fince the lived not to.croſſe the 
5 jydgement of Law by her own ad. And likewiſe fo2 the benefit of the rem. as 
N alſo held in the Caſe of Sir John Sherely, but Hawrries Cafe M. 2. & 3 Eliz. Dyer, 
192 and 18 Eliz. Dyer, husband and wife ſeiſed in tail remainder in Fee to the 
husband, he made a Feoffment to the uſe of himſelf and his wife foz life, the 
rem. to her younger ſonne, and died; the wife might chooſe the latter (though 
the did chaoſe the firſt) fo2 then the rem. could not be remitted. - 
Bat now it is objected,that the Caſe differs from that it was at the Common · 
Law fo2 two fpectalreafons. ** 1 IR 

The firft, that the ſecond effate to the wife in this Taſe in queſtion, grew by 
| a uſe declared to the husband and wife in tail, upon a Fine by the husband only; 

. which eſtate coming in place of the uſe, muſt by foꝛce of the Stafufe of uſes, ve 
ſuch in quantify and quality, as the nſe was which was out of a new effate any 
not out of the old, whereunto the remitter ſhould be. _. _ 
The ſetond Dbjecion is, that the firſt eſfate being fo the husband and wife 
in ſpecial tail, ſo that iſſues inheritable muſt claim as Heirs to the husband as 
well as to the wife, dis Fine hath utterly barred thoſe Jſues and hunfelf; and 
hath extind the intail; and ſo.conſequently that effate cannot be xemitted. 

As to the fürſt Dbjection, A conkeſſe it is clear, that it an Infanf oꝛ a woman, 
having night ol lands dil continued wherein entry was not lawful, if the fame 
Infant aa woman cavert come to that land by way of an uſe raiſed ont of that 
eſtate, the fürſt taker ot ſuchelbate chall not be remitfed, fo? the violence of the 
letter of the tat. 27H: 8. And theffirſf taker in this Cale, is to be unverfiosd 

of the firſt taker of every ſeveral eſtate, as well in remainder as in-poſſeſſion, 
And therefoge, 34 H. 8. Dyer 54. Amy Townfends Caſe, Wonavt: in Tail , 
| made a Feoffnient in Fee to the uſe of his wife for lite, the remainder to his 
I BvNlert Peir of that intail; he ſhall not be remitten, no not if he had the-uſe by dey 
„„ ſcent; as Simons Caſt; and Marmadukes Caſe, 6 E. G. if he were the fir pow 


| the poſſeſſion was firſt tratisferred by the Statute, Im then Alt he falls withy 
; in ther wetter of the Waw, that he mutt be in of the effate ,; as. he wasaf 
| the uſe;, and get de halh bath the Free-halv anvthe right aun nne 


"Duncombe veil: { | 
Wingfield. 5 
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klaut, and can hade no Adion, which ars Littletons grounds and reaſons of Res 


mitters. : 4 p | | | 
- Notez an Act of Parliament hath every mans conſent as well to come, as pꝛe⸗ 
ſent , and ſo he is here an Authour of his own hurt, and alſo he muſt hold it as 
the Ac gives itz having power to bind every mans right, either finally oz ſub 
modo, as hers it ts foz the firſt Taker. And therefoze are ſavings oz ftrangers 
rights in Acts of Parliament. eb 4 1 1 : 1 
See M. 15. & 16 Eliz. Dyer, 329 & 251. Dyer, Which is a ſtranger Caſe, Ce- 
ſtuy que uſe in taile , remainder to à ſtranger in tail, remainder to himſelk in 
Fee made a Feoffment before the Statute 27 H. 8. to the uſe of himſelf foz life; 


the remainder to his eldeſt ſonne Yeir of his firft entail and His wife foz life 


and died: Now the ſonne was in by the Statute of the new effate. Reſolvey 
by four Judges in the Chancery, that the old Feoffees could not enter to revive 
to the ſonne the firſt uſe ofentait; whereof one reaſon was given that the ſonne 
could not enter againff his own Ac, and againſt the Statute , have any other 
eſtate; no not though it were by the Act of another, ſcil. the Feoffees, and after 
the Sfate had had his wozking, vet the nert Beir ol the entail ſhould be res 


_ mitted, 


But the firſt taker ofa Remainder may be remedied by accivent, that is, ifa 


' Remitter happen to another-befoze the Land come fo him. As is A. be tenant 


in tail the Remainderfo B. in tail, and A. make a Feoffment to the uſe of hims 
ſelf in tail, the remainder to B. in tail again. And then the Statute executes 
the uſes. Now both A. and B. have their eſtates de Novo. But if A. die, now 


his iſſue ſhall be remitten, and ſo by conſequence ſhall B. in remainder be ve⸗ 


mitted though he were a firſt taker. OO. te 
* Notethat in Amy Townſends Caſe , it was objected that there was a ſavingof 
Rights in the Dtatute of Uſes, and by conſequence of Remitters whereunfo in 
the Argument there was noanſwer made: by the adſerſs Counſel. But Plow- 
den the Repvatez notes , that the ſaving is only of foꝛmer rights: but that an⸗ 
ſwer ſatisfies not, foz- it ſaves right after the Statute, but the ſaving indeed 
pꝛeſer ves rights, but to be recovered and remitted as may ſtand with the Stat. 
not againtt it. But J anſwer to this, that the Stat. of 32 H. 8. hath changer the 
reaſon of this Caſe, that hath given the wife entry againft her husbands Fine; 
ſo that now by the uſe raiſed unto her out of ſuch eſtate, the is not in of an eſtate 
dilcontinned, but of an eftate whereupon after the death of her husband ſhe 
might have re-entred. Mn 1 

- Nowas upon re- entry in ſuchCaſe where the entry is lawful the is remitted, 


' ſo where an effate is conveyed yuto her, and is in her, though by the Statute ber 


efitry being lawful, ſhe ſhall be judged in of her beft eſtate, her Remitter being 
intratio legitima, though not actnalis, and ſo is Dyer 192. 


„ 


w 


But then it is again re-objeded, that pet at leaſt till there be an acual entry 
the eſtate ſhall be judged in her as the uſe mas, which was out of the new eſtate, 
accozding to the opinion of the Councel that argued againft the Kemitter in a- 
my Townſends Caſe of a Feoffment made by a DiCeiſoz to the uſe of the Diets 
ſee, that the Diſſeiſce ſhould not be remitted till an actual enter. 

% To this A anſwer , that J hold the Law not to be ſo. To which pur poſe, 
Tee Littl. 157. If a man have right of entry and take eſtate being of full age; ac. 
he is pzeſently without entry remitted though he took the eſtate by contrary 
fonveyance, buthe ſays that if he take but a Leaſe foz vears, that doth not remit 
him but upon his acpal enteegngg. eee 
And vet A anſwer farther as clear that the Jury find firſt this ſecond Fine to 
the illne ol the husband and the wife in ſpet ial tail. And that by fozce thereof 
and of the Stat. of Ules they were ſeiſed acc oꝛdingly. But then they pꝛoceeded 
karther, and fav that thex were both in actual poſſeCion of the Land. Now the 
wtaal polſeſtion whirh impostz entry of the husband, mutt be accozding to 1 


eats, whichis entire and indiviſible with his wife, which is the reaſon alſo 
the entite remitter te the hunband as well as to the wife at the Common La 


20 
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Duncombe verſ.7 | — 
Wingfield. 8 


F Do then it appears plainly by the Uerdic that there was actual entry by ; and | 
1; fo2 the wife, which makes an end ofthat Dbjection. o. 8 
Wo As fo the fecond Dbjection it is alſo true, that by the fine ol the husband alone; 
the entail fo the Iſſues is finally and totally barred :- And ſo are the Caſes 
18 Eliz. Dyer 351. & 269. and Beaum. Caſe. And ſo alſo and upon the ſame rea⸗ 
fon is 16 Eliz. Dyer 332. Attainder of Treaſon of the father fozfeits the Lands 
againſt the Jſues , which are grounded upon the fo2ce of the Wetter and mean» 
ing of the Stat. 4 H. 7. & 32 H. 8. and the Stat. of Treaſons, 26 f. 8. 
But vet J anſwer, that the entail, which is barred to the Ines, pet remains; 
notwithſtanding this Fine to the wife in right, as fo her ſelf, and to all eſtates 
and remainders depending upon it, and to all the corſequerices of benefit ta her 
ſelf and fo others by het as long as ſhe lives, as amply and beneficially; as if the 
Fine had not been levied. e 1 1 NY 
And therekoꝛe firft take Beaumonds Caſe, Co. 1. 9. 140. which was, that John 
Beaumond and his wife being ſeiſed in ſpecial tail, remainder to John Beaumond 
in Fee, he alone levieda Fine to E. 6. in Fee, which Eſtate came to the Earle 
of Huntington in Fee, Beaumond having Iſſue, died, his wife entred, the Earle 
of Huntington confirmed the eſtate of the wife habendum to her and the heirs of 
the body of her and her husband: And it was ruled that the Confirmation 
wꝛought nothing, becauſe the had as great an Eſtate befoꝛe. And alto the If 
ſues could not be made inheritable, which were befoze barred by their Fathers 
Fine, and the Eſtate tail as againſt them lawfully given to another. And it 
was further reſolved by way of admittance,that if the remainder in Fee had not 
been fo Beaumond himſelf, but toa ſtranger, the entry of the wife had reſtozey 
that remainder tothe ſtranger, and had left nothing in the Cogniſee,but a meer 
poſſibility, ſo ſhe hath the tail not onely foz her ſelf but to the benefif and benefi- 
tial to other Cffates growing out of one root with his. And yet during the life 
ol Beaumond the Entail had been barred, and all had been in the Cogniſee, and 
the wife had had nothing but a poſſibility via verſa. CO 
Nov it is plain and mull be confeſſed, that the remitter in this Caſe is to all 
purpoſes as effectual, not onely fo the wife, but fo the rem. and Eſtates depend⸗ 
ing, as was the entry in Beaumonds Caſe. Foz Remitter is as an entry in Law; 


- this day, 3 
1 Firſt, an Eſtate tail may ceaſe foz a time, and pet riſe again, and map 
ceaſe to one perſon, and be in fozce & eſſe to another. CO 
2 Decondly, an eſtate in tail may be in it ſelf perfect ; and may be aliened ; 
and vet cannot deſcend, kde there be Alues of the Intail. REO 
3 Thirdly, an Intaile may deſcend and cannot be alienev. ns 
4 Laftly, an JIntail may be full, and yet can neither deſcend, rio} be aliened, 
Allo as to the firff , Beaumonds Caſe is ſo that the husbands Fine alone binds To the firſt: 
the Infail, ſo as during his life all is given away, and there is nothing left but 
a meer poſſibility. That if the wife ſurvive,the thall be again upon her re-entry 
tenant in tail in ſtate as beloze, ſo it is ceaſed fo2 that time and the Ine barred; 
but as to the wife if the ſurvive the whole mn revives and is reſtoꝛed to 180 
Lell | Es 03 
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Duncombe verſ. 
Wingfield. 


To the {e- 
cond, 


. — 


Foz the 2, ſee Archers Caſe judged 20 Eliz. in the Common Pleas, that it the 
Gꝛandkathe r be tenant in tail, and the Father diſſeiſe him and levy a Fine, 
and then the Gꝛandfather die, and alfo the Father, that the ſonne iCue in tail 
ſhall be barred. And the ſame A hold if the Father had levied this Fine with, 
out diſſeiſing his Gzandfather , oꝛ if He had diedbefoze the Gzandfather ; fog 
though the ſonne chould claim as heir in fail to the Gzandfather as laſt ſeiſed by 
the Jatail, yet he muff claim as heir in blond by the Father, and ſo falls plain 
ly within the wozds as heir of. the perſon that levied the Fine, and claiming 


only by-an Antail made ts Anceſto2 of him that levied the Fine. 


And J hold that if tenant in tail have iffue 3 ſons, and the 2 ſonne levy a 
Fine with Pꝛac lamatious in the life of his father who dies, this ſhall not bar 
the elder brother; But il the elder die without ue in the life of the father, the 
ſecond ſhall be barred: And it the elder die without ine after the death of the 
father, ſo as the elder had the whole tail, vet it the ſecond oꝛ his iſſue ſurvive 
and then die, it ſhall bar the younger (foz he is plainly within the wozds) . as 
well as the ſecond that levied the Fine. The woꝛzds of the Stat. of 32 Hen. 8. 
are that a Fine levied of lands in any wiſe Intailed fo the Conuſoz , oz any his 
Anceſtozs ſhall be a bar againff the perſon and his heires, claiming only b 
fozce of ſuch Intail apy doubt, c. So the Fine doth bar heirs of the Intai 
in many Caſes, where the Conuſoꝛ cannot give the land becauſe he hath it not. 

And therefoze J match it with the caſe upon Weſtm. 2. de Donis. They to whom 
the land was given ſhall have no power to alien, but that it ſhall remain to the 
iCue. Now ſee Littl. caſe f.160. 38 E. 3. 21. 9E.3-16,&c. That if tenant in tail 
Have iſſue 3 ſons and diſcontinue , and the middle ſon releaſe and bind him any 
his heires to warranty, and the middle ſon dies and then the father dies; This 
warranty is collateral to the elder, and lineal fo the younger, becauſe by poſſi» 
bility he might have claimed from him or that Intail, and ſo within the intent 
not the Wetter ot that Law as here it iss. 5 

Do this Land now cannot deſcend unto the heirs in Archers Caſe, (fo return 
fo that Caſe) becauſe the deſcent is ſtopt and ſtrangled; Pet J hold it clear, that 
the Gꝛandkather after the Fine levied may himſelf alien: Foz , as it were 
againſt reafon : ſo the Statute hath no Wetter to bar his Anceſtoꝛs, but his 
heirs only that levied the Fine, ſo no ſaving is needful. 

And therefoze in Archers Caſe,if after the fine levied by the father, the Gꝛand⸗ 
father had made a Feoffment to a ranger, yea oꝛ but a bargain and ſale in fee, 
and had died, this bargainee ſhould have both holden the land againft the iſſue in 
taile : (Foz they are barred, and their right extinc by the fine, and ſo the Stat. 
of Welt. 2. ſet looſe not to the reverfion) and againſt the fathers Conuſee, Foz 
the Fine in this caſe doth but extingutſh the tail, but cannot give it by his con: 
veyance that had not ſo much as right oz a poſſtbility, though there were a polli⸗ 
bility, ſo the Stat. leaves the foam and effec ofthe fine (as to all purpoſes and 
perſons , hut the iſſues in tail) tothe ozdinary rules of Law, whereof one is, 
That a conveyance to one by him that hath but a naked right oz poſſibility 
wozks by the extinguiſhing of it in the poſſeſſion, D. Moyle Finches Caſ, Co. lib. 
6,70. Ao if the fathers Conuſee will claim, the other ſhall ſay partes finis nihil, &c. 
Ifthe Iſſue in tail will claim, Ye ſhall plea the fine with a Que eſtat. though it 
be falſe which the other ſhall not deny, but muff anſwer the fine and partes fi⸗ 
nis nihil, &c. is no Plea foz an iſſue in taile, foz he is a paivy. A 

As to the third Caſe the Stat. of 11 H. 7. makes it as is Sir George Browns 
Caſe, Co.lib.3.f.50. Bridges and his wife tenants in ſpec. tail of the pꝛoviſton of 
the husband within the Statute 11 H. 7. rem. to Bridges in fee had iſſue Anthony 
Bridges, and died, Anthony levies a fine to Brown, and then the mother made a 
diſcontinuance , Brown may enter, not by the poClibility of his Eftate arifing 
out of the Intail, foz he could not have an intereſt in that, becauſe the whole In- 
tail was actually without change in the mother) but by the Fee-ſimple. And ſo 
allo is Wimbiſh and Talboys Cale, ſo then the taile cannot be altenated by the mo- 
thers by reaſon of the reſtraint of 11 H. 7. Neither can deſcend by reaſon of the 
-Hye by the tne in tail in her life. as 
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Ag tothe 4 and laſt, one may br ſeiſedofa perfec eſtate in tail;e yet the ſame 
can neither be aliened noꝛ deſcend, as in the caſeat the bar, # in Beaumonds caſe. 
It cannot deſcend to the iſſues from the mother, though the whole eltate tail be 
in her,becauſe they were barred by the Fathers fine befoꝛe; It cannot be aliened 
by the wife,becauſe alſo it was altened befoze by the husband in a ſoꝛt obliquely. 
. Fo2 though it be true,that when the Hus band hath levied a Fine and die; and 
| | his Wife enter, the Eſtate is wholly in her, ſo that the alienee hath no part of 
8 the cftate tail in him, nor any eſtate derived out of it, but it is wholly ebiged. 
So that if there be no iſlue ofthe entail, the Yusbands conuſee hath loſt the E⸗ 
fate foꝛ ever; yet (if there be iſſue in tail at the death of the Wife) the Eftate 

8 *  S8fthe conuſee ſhall riſe again ſo ſoon as the dies, by foꝛte of the Husbands Fine, 

f and that ipſo facto without entry, as upon a Cello? of the Wives eſtate, like un⸗ 

. to Chudleighs Caſe, of contingent uſes ariſing and falling where there is no di⸗ 

ſturbantce fo the poſſefſton. SE 

Do when the wife enters upon the conuſee, that which was in him as a baſe 
Fee-ſimple , ſo long as the Intaile laſted , is now in the wife a perfect Entail 
again, but to endure only during the life of the Wife, and then to return again 
fo the conuſee , ſo long as there ſhall be iſſues. Do then the Caſe is that the 
Intail remains in the Wife remitted but neither to be aliened no2 deſcend, 
which are incidents inſeparable , but by Act of Parliament; So Deane and 

Chapters have a Fer- ſimple to retein and go in ſucceſſion, but not to alien. But 

now to all other purpoſes the Entail abides and is in the Wife in the ſame e⸗ 

ffate, as it was befoze. IN _ 

__.Fo2 firſt, though the iſſue be diſünherited; ſv as it is all one fo the tail as if 
there were no illue, vet ſhe is no tenant puis poſlibility , oz in that degree, as it 
is reſolved in Beaumonds Caſe. = a 

Aiſo ſhe may make Leaſes foz thꝛee lives, under the old Kent, &c. acco2d- 

ing to the Statute, and it ſhall neither be fozfeiture noz diſcontinuance; as it is 

alſo obſer ved theres. : 

J hold it alſo clear that in this Caſe of Nemitter, and in the Caſe of Entry of 

the wife, as in Beaumonds Caſe, the ſhall not only become tenant in tail (as A 

have ſaid) but her entry and remitter ſhall alſo remit all remainders and rever- 
lions that were depending upon her Eſtate, that are not otherwiſe bound, which 
ts alſo reſolved in the argument of Beaum. Caſe. af 
 Therefoze put the Caſe that land be ſpecially entailed to A. and his Wife, . 
the remainder to B. in tail, the remainder to C. in Fee, and A. the Pusband lea⸗ 
vies a Fine alone to D. in Fee, and dies leaving iſſue, the Wife enters, the is 
in ok her eſtate in tail and her entry alſo remits B. and C. ts their ſeveral re⸗ 
mainders, and hath put D. out of his whole eftate; And therefoze J am of clear 
opinion, that the Wife in that Cafe may ſuffer a common recovery againſt her 
ſelk as fenant in tail, and vouch the common vouchee, and that ſhall barre the 
old remainders of B and C. foz the cannot be ſatd to be eins d' autre eſtate at all, 
much leſte to them. ——.— 

And pet it is a rare Caſe , that a common recovery againft the tenant in tail, 
ſhall barre the remainder and not barre the entail; Foz here the entail (that is, 
the illues of the entail) were barred befoze by the Fine, but yet it may be true⸗ . 
Ip laid that the entail is barred by the recovery, becauſe the Wife was ſeiſed of - 4 
the whole entail, which was lo barred; and the remainders are then depending 4 
immediately upon it. Ce eke re; OT 
Y Wut what ſhill be the effect of that recovery after the death of the Wife a- 
b gainft D to whom the Husband alone levied the Fine, AJ will ſpeak hereafter. 

; It the Wife after ſuch common recovery paſedagainf her, die, leaving iſſue 
by her Yusband, now Þ. is to have the land (as hath been ſaid) neither tan the 
recovery had againft her hurt him, foz as to him the was eins d'autre eſtate, and 

1 khtrefoze the value cannot come to him. And if the had come in as a vouc hee vet 
it could net hate hurt D. foꝛ his eſtate and hers never food together, no2 had 
depenvance the one upon the other. nm he had his eftate vivived from hers 

i Lk z . and 
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and by contrary meanes , though both cut of the root of the entail. 
The next queſtion is, taking the Caſe that the Yusband and Wife. were re- 
mitted to the firft eſtate in tail, and that by conſequence Suſan Andrews and the 
reft in remainders were allo remitted (as J have holden) when the wife dies 
leaving her husbaud that was bound by his own Fine, what now is become ol 
thoſe remainders. SS | 
And upon that A am of clear opinion, that now theſe remainders fo Suſan An- 
drews and Duncombe, that were by the remitter of the wife made actual remain⸗ 
ders are by her death dilladged and turned into rights, as they were by the Fine, 
and ſhould {fill have been if the wife had not been remitted oz reentred in the 
like caſe, whereofthe reaſon is plain. | 

Foz the husband by his Fine gave and had power fo give the whole eſtate in 
tail, as to himſelf and the iNues in tail; but he had no power to pzejudice 
the wife , ſo ſhe is only ſaved and the eſtate foz her ſake; and ſo much as con⸗ 
cerns her and others, that ſhould not claim under the husband oz the iflnes (it 
the land had come to them ) of which ſoꝛt theſe remainders are, ſo that now when 
the is removed by death oz otherwiſe , that eſfate that was pzeſerved foz her on- 

ly ceaſeth, and the land returns to the fozmer current, and ſtate that was raiſed 
by the Fine to the altenge , and ſo by conſequent the remainders which were re⸗ 
mitted only out of neceſſify , becauſe their foundamental eſtate was remitted, 
mult fail together with it, foz the old remainder cannot depend and be joined 
to the new eſtate which was and is a Fee-fimple. A Remitfer cannot be but 
when the Free-hold in poſſeſſion and the right meet, and therefoze Littl fol. : 53. 
puts it that if the husband diſcontinne the wives land, and take an eſtate to 
himſelf fo2 life, the remainder to his wife, ſhe is not remitted till her remain⸗ 
der fall. By the ſame reaſon in this Caſe, the remitter holds no longer, when 
the poſſeſſion and right part. | | 

And now I ſay (the husband ſurviving the wife) the eſtate is ipſo facto ads 
judged in him at coꝛding fo the eſtate of the new Fine, and not accozding to the 
Fozmer entail , which he had given away and barred by his Fine: And now it 
is all one, as if the wife in this caſe had never been remitted o2 hap never enfred 
after the husbands Fine, in which Caſe the remainders could never have been 
remitted, oꝛ as if the land had been given with like remainders to the husband 
alone in ſpecial taile, and ſo the remainders that were befo2e during the re- 
mitter in eſſe arg now turned into rights of remainders onely. But if on the 
other ſide the husband in this Caſe had died firft, and without iſſue, then had the 
remainders continued remitted becauſe there ſhould have been no interpoſition 
of the new eſtate between the wife d the rem. as in this caſe in queſtion there is. 

Out of this diſcourſe appears the difference between the Caſe ſince the Sta- 
tute, and Lictlerons Caſe which is the like, befoze the Stat. Littl. fol. 15 1. ſaith, 
that if land be given fo the husband and wife in ſpecial tail, and the husband 
alien it by Fine, and take an eſtate again to him and his wife, that this is a re⸗ 
mitter to them both, becauſe they are one perſon, and the eſtate is indiviſible. 
Now to ſee how fax this very caſe is the ſame in Law fince the Stat. (as befoze) 
and where it differs, and upon what reaſon. 

JI agree , that in the Caſe in queffion the eſtate reſumed to the husband and 
wife, did remit them both as at the Common-Law; foꝛ the wife and her eſtate 
(as to her) is the ſame that was at the Common-Law, no way further pꝛejudi⸗ 
ced by her husbands Fine, and therefoze ſince ſhe is remitted, her husband muff 
alſo be remitted with her and foz her, upon Litt. reaſon. 

But whereas in Littletons Caſe the remitter was total to the whole enfail, as 
well foz the Iſſues as foz the parties themſelves , and ſo did wholly abolich the 
whole new effafe, as toztious and w2ongfull : Now the husbands Fine and 
new eſtate upon it was not ufterly aboliſhed , but inferrupted only by the wife 
and foz her, and his rightful and not toꝛtious againſt himſelf, and his Iſſues, as 
being warranted by a Statute Law. 

Note that the husbands Fine at the Common - Law did bind himſelf as 


firongly 
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ftrangly during his own life as his Fine, with Pꝛoclamstiang now, and vet he N 
was remitted againſt it, by reaſon of his wives remitter which was to the 
whole eſtate in tail to all purpoſes, and ſo he is now remittable fo2 his wife , 


and with her againſt his Fine, with Pꝛoclamations, ſo far as her remitter ex- 
tends ſince the Stat. and no further. / 


And therefo2e J am of opinion that if upon ſacha gift, a condition were an⸗ 
nexed, that the husband ſhould not levy a ing with Pꝛoclamations to har his 
Ictues that this condition were voyd, and yet the like condition had been good 
at the Common-LWaw. — 

The next point is, fince the remitter ceaſeth by the death of the wife, and 3. Great 
that the remainders to Suſan Andrews and the reſt are turned info rights, how point. 
now they may relieve themſelves after the death of Melton the husband without 
F iſſue, as it falls out in the Caſe. 4 
As to this point J have declared my opinion before, that after the death of 
7 the wife the remitter ceaſed , andthe land returned again into the eſtate paſſed 
= by the ſecond Fine, which continued during the life of the husband, and was 

to continue as long as there was JIſue, if there had been any , foz fill then they 

9 in the remainder had no title to demand the land, but now when Melton the hul⸗ 

N band died without Iſſue , then came the Remainder to be demandable, am 

then Suſan Andrews did enter upon Wingfield the Defendant, claiming under 
the husband, and made the Leaſe to Nuncombe the Plaintiff, which I bold to 
be lawful. And J hold this entry of Suſan Andrews to be lawful, and that with- 
aut queſtion ; fo2 the woꝛds of the Law of 22 H. 8. are clear and certain that no 
Fine by the husband only of any land, being the Inheritance fo2 Free- hold of 
the wife , ſhall in any wiſe make any diſcontinuance oꝛ be pꝛejudicial fo the 
wife o2 her heirs , oꝛ to ſuch as ſhall have right, by the death of ſach wife oz 
wives, but that the ſame wife and her heirs and ſuch other, ts whom ſuch right 
ſhall appertain after her deceaſe ſhall and may lawfully enter into the ſame ; 
ſo the woꝛds are clear, not only to retieve the wife and her heirs, but alſs other 
{rangers that have right to the land by oz after her death. And foz2 that pur⸗ 
poſe the Stat. puts two Caſes, one, where the wife hath an eftats of Anheri⸗ 
tante either Fee-ſimple o2 Fee-tail: the other, where the hath bat a Free; hold, 
meaning an eſfafe foꝛ life in the land aliened. 
Now in both caſes it gives relief by entry to the heirs of the wife, which can 
be but in Caſe of Inherifance. And therefoꝛe in the Caſe of Free-hold ffran- 


gers in rem. oz reverſion mult needs be relieved under the other woꝛds, and by 
the ſame reaſon upon eſtates in tail. | 


4 


And as no man will doubt but that if the wife enter firſt, it ſhall benefit thoſe 
in remainders alſo, though the Statute ſhould be thought to be made only foz the 
good of the wives directly, ſo clearly here the wozds give entre, that is the firſt 
entry as well to others as to the wives and their heirs; yet Jam of opinion 
that if the wife being ſeiſed in Fee after ſuch alienation of the husband, ſhould 
die without heir, that the Lozd by eſcheat ſhould not be within the remedy of 
this Statute, as J held lately in the Caſe of the Lozd Stanhops Quare imped. 

Now laſtly touching the common recovery mentioned in this verdid, I hold 4. Great 
it to be ſo inſufficiently found, as there is no recovery at all. And thorefoze qb- point. 
ſerve that after the ſecond Fine by Melton the husband alone, Menſe Mich. 44 E. 
it is found that he and his wife were ſeiſed in ſpectal tail with the new remain⸗ 
ders over and in actual poſſeſſion, and that 14. Novem. 44. Eliz. the wife died, and 
that Melton the husband continued his poſſeſſion, and was ſeiſed prour,&c. And 
be ſo ſeiſed 1 Feb. 35 Elz. by Indenture foꝛ money did bargain and ſell the Land 
unto Curtis and Stephenſon and their heirs, and there ſet down the Andenture in 
bæc verba : To have and to hold to them and their heirs with a Covenant in the 
Deed , that a Recovery ſhould be had againft them to the uſe of George Melton 
2 and his heirs , but make no concluſion, That Curtis and Stephenſon were ſet- 
. ſed by fo2ce of that, not ſo much as prout lex. But then they find that one Colt 
| and Holland 23. Jan. 45 Eliz. did ſus a Wit of Entry , &c, again Curls = 
| | | | Stephenſon 
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Stephenſon then tenants of the Free-hold of the premiſes ret. oct. pur. and there⸗ 
upon a recovery paſt with the voucher of George Melton, and that the Sheriff re⸗ 
turned Execution and that by foꝛce thereof , Colt and Holland were feiſed prous 
dex poſtulat. So that firſt it was found that Melton was ſeiſed in poſſeNton in 
tail general, and ſo continued till 1 Feb. 45 Eliz. and then granted, bargained 
and ſold the land, which by the wozd of Gꝛant will not paſſe without livery,nei- 
ther doth it imply livery as the wozd Feoffment would, and of the bargain 
and ſale there is no Jnrollment found, neither doth the Jury find that they 
were ſeiſed by fo2ce of this conveyance. 

Curtis cannot be taken to be tenant fo the Recovery , foꝛ either it muff be by 
the ſpecial conveyance mentioned, o2 by the implication cunc tenentem. By the 
ſpectal conveyance it cannot be, becauſe the Inrollment is not found; like unto 
Sir George Browns Caſe, where it was found that Anthony Bridges levied a 
Fine where it was taken to be without Pꝛoclamations, though it were other- 
wiſe in common intent and pꝛactiſe; foz otherwiſe the Jury muff find in this 
Caſe, that Melton did bargain and ſell, buf that the Deed was not inrolled, and 
fo in the other Caſe that the Fine was withont Pꝛoclamations, which were az 
gainft ſenſe, to enfoꝛce a Jury to find a negative of that that is not pꝛeſumed ex⸗ 
cept it be found. 5 | | 

Alſo note, no touch in the Uerdict that Curtis was ſeiſed by fo2ce of the bars 
gain and ſale, no not ſo much as prout Lex, &c. 


Now foꝛ the tunc tenentem (beſides that the Court ſhall not intend when thep 
founda ſpecial means of tenancy that he was tenant by another mean, eſpectal- 
ly by a diſſeiſin) as this Uerdict is found it cannot be, oz at leaſt it cannot be 
effedual. . 

The Talzit of entry was bꝛonght 23 Jan. 45 Eliz. againſt Curtis, tunc tenent. 
Ret. cra. pur. which was 3. Feb. 


Now it is true that if he were tenant either at the time of the Wizif purcha⸗ 
ſed, oꝛ at the refurn when ths recovery paſſed, it had been ſufficient, but by the 
Verdict it is plain that he could not be tenant at the day of the W2it purchaſed, 
koꝛ Melton continued his poſſeſſion fill i Feb. and if Curtis ſhould be taken to have 
diſleiſed Melton, yet ſince Melton is found ſeiſed 1 Febr. there mult be a re entrp, 
and ſo the tenancy lawfully diſſolved befozs the recovery paſſed. 

Now where it is found that Curtis and Stephenſon were tenants of the 
Free hold, at the time of the Wait of Entry purchaſed that appears to the 
Court falſe, foz that was befoꝛe the bargain and ſale, till which time Melton is 
12 1 be ſeiſed, and no other conveyance found unto them, but by the bargain 
and late. | 
- Igrantf that a Uerdic may be taken by a reaſonable intendment, as in Ful- 
woods Caſe , though the wozds be unperfect. But that muſt be where that in- 
tendment tands upꝛight and nothing in the Uerdig to impugne it, as there is 
in this Caſe expzeſly; Foz there is plain falfity and repugnancy in this Uer⸗ 
dic, one part ſaying that Melton continued tenant till 1. Febr. the other part 

ſaying that Curtis was tenant 23 Jan. oz elſe by confeſling and avoiding that he 
was tenant 23 Jan. by difſetſin , and that Melton re-entred and was ſeiſed 1 Feb. 
"Foz the recovery was not finiſhed till Cra. pur. which is; Feb. | 
Allo J agree that where a ſpecial Uerdic concludes their doubt upon ſome 
- ſpecial point, that the Court ſhall doubt of no moze, but allow all other points, 
though there be ſome defec as in Goodales Caſe, Co.lib.5.fol 96. where the Jury 
made this doubt, whether the payment of one hundꝛed pounds, with agreement 


to have ſome part of it again, were ſufficient upon a condition to defeat the e- 


Tate of a ſtranger. The Court regarded not that there was no title found foz 
the party that made the Entry, whereupon the Action was bꝛought. 
But here the Jury doth conclude upon the general, whether the Defendanfs 


Entry were lawful oꝛ no, which is all one as if they had referred tothe Court 


their utrum, whether the Defendant were guilty o2 not, which depends upon 
all parts of the Uerdict indifferently that may pꝛove him guilty oꝛ not 1 | 
| ay 


Saltmarſb. 


And it is a dangeraus thing to canſtrue a Uervic larger, eg otherwiſe thon 
upon a ſure ground, fo if ſubjects them ta an attaint, as in this caſe to * ako 
them to find as it were a perfect recovery-and perfect tenant, which withautque- 

tion they meant not generally and at large, but onely by this bargain anvſale; 
and by no other means. a dS e 
Do upon the whole matter, J was of opinion that Judgement was to be given 
foz the Plaintiff, and ſo were the reit of the Judges that had ſpoken befozeme; 
And ſo Judgement was given. | | 


But they having argued befoze me, did take the Recovery to be well enough 
_ upon the wozd Tunc tenent, not well obſerving all the parts, as I noted 
—_—. TRY MORA | 1 
And then they held that vet the recovery was void, becauſe Melton was by the 
; Remitter (after the death of the wife without Alue) but tenant in tail puis poſit- 
x bility, and ſo within the Stat. of 14 Eliz. of feigned recoveries againft Tenants 
8 foz life vouchees. 3 | | | 
W But taking the Caſe as J have argued it, and as J hold the Law clear, Mel- 
ton was never lelle then tenant in taile: Firft, by the Fine of his wife and 
himſelf, and then by his own Fine fo the uſe of himſelf and his wife again in 
the ſpecial tail the remainder fo himſelf in general taile, which remittev 
him and his wife to the old tail ſpecial ; with the old remainders depending up⸗ 
yn it as long as the wife lived: But when the wife died, then the old tail and 
Remainders vaniched, and the husband Melton became tenant in tail gene- 
ral by his latter Kemainder raiſed by his own Fine, and ſo being ever tenant 
\ in tail, can by no means be drawn within the Statute of 32 H. 8. & 14 Eliz. 
| and then if the Recovery were good, he comes in a vouchee of all his titles in 
tail, and binds all Remainders upon any of the Estates; which he had at any 
time. : . Si 5 
But of this point A ſpake not publickly, becanſe I held it norecovery as if 
was found: But Juſtice Hutton obſerving my courſe , vid ask me in pzivate 
what J thought of the Caſe, admitting the Recovery to be good. To whom A 
ſaid as befoze, that then I held againff the Plaintiff, 5 


283 


Waterhouſe & Uxor verſus Saltmarſh: 
Paſc. 17 Jac. 


ce Ar Edward Waterhouſe and his wife, were Plaintiffs in the Star-chamber Riot by break? 
« againſt Saltmarſh, under-Dheriff of Yorkſhire , and divers his Baplitfs ing an A 
< and againſt J. Keelin. The Cate; and thus, The Plaintiff and Keeling were ES” 
cc hound with David Waterhouſe as his ſureties ; to one Coale. in 400 l. foz the | 
cc yayment of 200 |. whereupon Judgement was given againft Keeling , but at 
cc the ſuit of Keeling, Execution was fozbozn by Coale, to ſee if any contribution 
cc could be gotten of the Plaintiff, foz David Waterhouſe was Bankrupt, but af 
ce the laſt nothing coming; Coale took of Keeling 2701. in ſatisfaction of his debt, 
ce pet delivered his Bond into the hand of Keeling, allowing him to ſue it agatiſt 
ce the Plaintiff; Againft whom Keeling ſent to Saltmarſn a Latitat, any withal 
64 4 Cap. uclegar. befoze Judgement at the Suit of one Baſill a ranger , without: 
« his p2tvity oz the allowance of the Court, oz the Kings Atfourney, fo the end 
< that if the Plaintiff kept his houſe , they might break the houſe, and fo ter ve 
<< bobh it and the Latitat. The Sheriff thereupon entred the houſe in the majn- = 
* ing, the outter dos: being open, but being within the honſe with fix Bay- 
<< liffs , ſome of them being Gaol birds, ſhut the doozs and diew their ſwozds, 
<- and pꝛeſenkly he, with two of them with their ſwozds drawn ran up fo the 
Chamber, where the Plaintiff and his wife were in bed the door lockt, and 5 
knocking a little, without telting what they were, oꝛ wherefoze they came, 2 
i < bzake open the dooz and fook him, and took Bond faz his appearance pon the 1 
, te Latitat. and 405,fo; ſuing out a ſuperſed. upon the Dutlawry a fo piſcharged 3 
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"Taſth verl. Lancaſtell veil. Wilks vet 
Weſton, Sidly. YN Woodhouſe. \ 


Eſcape. 


cc him z and afterwards the Plaintiff paid 02 gave aſſurance to Keeling foz 901. 
cc arid had his Bonds both to Coale any the Sheriff delivered up unto him: Upon 


all this the Sheriff was fined 2001. fo2 the unneceſſary outrage and terrour of 


this Arreſt, and foz not ſignifying that he was Sheriff, that the doo2 might 
have been opened without violence, but eſpectally foꝛ diſcharging of the Plain? 
tiff upon the Capias utlegat and Keeling, though it were not holden a Dfar-chams 
ber Caſe, that he did ſue his fellow Durety- fo2 contribution, in the name, and by 
the conſent of the Credifour , though he himſelk had ſatisfied in a ſozt the debt, 
becatiſe it was a juſt ground of equity , that the ſureties ſhould be equally char- 
ged, and it is ſo commonly uſed in the like Caſes , vet he was fined 501. foz 
uſing the Kings Pꝛoceſſe and Pꝛerogative, without warrant of Court, oz party 
intereſſed , he himſelf having no intereft'in it, but by that indire& means de- 
frauding the Pl 
debt. e ; 


Caſely verſus Weſton. 


Etre Weſton late Sheriff of Radnorſhire was fined at the ſuit of Caſely, fo 
that having a Cap. urlegar. after Judgement delivered unto him againſt one 
Bradſhaw , being in view when he was attending upon the Judges of Aſſiſe, 


from the Church to the Hall, he did not endeavour p2eſently to take him, where- 


Error for want 
of Baile in the 
Kings Bench, 
how it ſhaii be 
aſſigned for 
Error. 


Caſe. 


Want Bill 
of (Bail, 


by he then eſcaped. But it did alſo appear that having means afterwards to take 
him, he did it not, but took his wozd to ſave him harmleſſe. 


. . Lancaſtell verſus Sidly. 


againſt Dir Ralph Sidly 1001. debt, who being taken in Execution eſcaped, 
and tephen Lancaſtell bꝛought an Action cf debt againſt Dir George Reinolds the 
Marſhall in the debet, & detinet and had Judgement: whereupon a Mit of Er- 
roꝛ bꝛought, and George Crook inſiſted upon Hiſcocks Cale cited in Hargraves 
Caſe, Co. lib. 5. 31. Judgement was given in the Kings Bench, and Erro2s 


were aſſigned, that there were neither Bail noz Bill filed there. Me agreed 


that the Erroz mult be aſſigned, that there was neither Bail, noꝛ the party in 
cuſtody of the Þarſhall, foꝛ if he be, J map declare againft him, foz that is na⸗ 
tural; all Declarations being Cuſtodia , &c. and the Bail is but a fiction of the 


Marchalls cuſtody, any ſo known to the Courts, fo2 otherwiſe it was againft 


the Recozd to aver that he were not in cuſfody being ſo laid and anſwered to. 


Willis verſus Woodhouſe. 


71lliam Willis bꝛought an Action upon the Caſe upon a Trover and con- 

Y verſion of goods, againſt William Woodhouſe in the Kings Bench; 
the Defendant pleaded not guilty , and the Plaintiff had a Yerdic and Judge⸗ 
ment. The Defendant bꝛought a Wzit of Erroz and aſſigned two Errozs : 


The one, that there was no Bill filed ; the other, that there was no Bail. And 


upon a Certiorari in that Caſe awarded and returned, it was certified that there 
was neither Bill noz Bail filed, and the Judgement notwithſtanding the ſaid 
Erro2s, was affirmed in Camera Scacc. Tr. anno 17. Dom. Regis viz. 5. die Julii in 
eodem ter. and the Recozd and the pzoceeving on the ſame Wait of Erroz were 
remanded eod. Ter. in Banco Reg. qu. vide tr. 16. Rs. rot. 945. in Banco Regis ubi 
tam prim* judicium quam ſecundum intratur. 
1. The want of a Bill being the Oꝛiginal, was taken fo be within the 
meaning and intent of the Statute of 18 Eliz. cap. 14. and remedied by the E⸗ 
e 2. The 


aintick of his liberty of defence of houſe, againff his pꝛivate 


Tephen Lancaſtell Executoz of Rich. Lancaſtell recovered in the Kings Bench, 
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DHilip Edwards Exetutoz of Philip Edwards, had a P2obibition againft John 00 "where Lend 


Graves; and the Caſe was, that one Agnes Salter deviſed that the Teftato?2 is appointed to 
and thꝛee others ſhould ſell certain Lands, and ſhould diſpoſe the money to the be lold by Exe- 
Defendant, and thꝛee others equally, the Land was ſold arcoꝛdingly, I 


| 1 A and the 
now Defendant ſued this executoz in Court Chaiftian, foz the fourth Marat diſpoſed wo * 
the money. The Court held that neither the land no2 money was Teſtamen⸗ win uſes. 


tary as this Caſe is, foꝛ it was not aſſets to debts, but a ſumme ariſing of Land Court Eccle- 
and appointed to ſpectal uſes in-way of Equity, and not as a Legacy, and there- —_ ene 
foze is not to be ſued fo2 here, but in Court of Equity; neither can that Court 755 . 
hold Plea of a Legacy in Equity, but where it is a Legacy in Law indeed, foz ly: of Cauſes 

they mult hold Plea by their Law as sur Courts of Law do. | according to 


their Law. 


Twiſſe verſus (otton. Replevin. 


L He caſe was, tenant foꝛ life, the Reverſion in Fee of Land whereof the De, Power againſt 


1 mandant had Title of Dower , and bꝛought a Wait of Dower againft the . n for 


tenant ter life; hanging the Wait in the Reverſion, levieda Fine with Pa- e esse. 


. Sous oer he Reverſi 
clamation ot the Reverſion ; the tenant foꝛ life died, the five years expired, and how it woe 


ne the Demandant b2ings a new Wait of Dower againff the tenant in poſ- upon it. 


Reynolds Ver ſi us Okeley. 8 Replevin. 


TY Defendant avowed fo2 Rent reſerved upon a Leaſe fo2 life, the Plains Diſtreſſe of 


tiff pleaded in Bar and conveyed himſelf title to 10 Acres adjoining, and _— _— 
that he put in his Beaſts, and they eſcaped into the place,&c. and he krechip fol- or Rent. 
lowed to dive them out , but befoze he could recover them, the Defendant di⸗ 


ftrained them. The Caſe had been ( omewhat better „if the tenant ought to 
maintain the Fence. 


Sir Chriſtopher Heydon and Goodhall. | Replerin 


N a Replevin, Goodhall avowed fo2 Rent reſerved upon a Leaſe foz years, and duretie in a 
had Judgement to have retoz. irrepleg. and damages and cofts adjudged, Neplerin. 


The Plaintiff bzought a W2it of Erroz , and had & Superſedeas; and it was 


moved fo2 Goodhall, that Heydon might finde ſureties accoꝛding to the Statute 


of 3. of the King. But the Court reſolved by the meaning of the Statute he 


was not fo finde Dureties. But if the Avowant had bꝛought an Action of Debt 


fo2 15 Kent, and had Judgement, it had been within the Law, foz the wozds 
are, &c. | | 


* 


Chandler verſus Thompſon. Obligation. 


Handler againſt Thompſon Executo2 of Marlet; debt upon an Obligation Execur. for 


of the teſfatozs. The Defendant pleads that the teſtatoꝛ made him Exe⸗ time how he 
cutoꝛ till one John Marlet ſhould come to 2 1 years of Age, and in the 155 7 ſhall plead 


to keep all his goods fo: him, and then to deliver them unto him. And the ben hie tim 
ſaid John Marlec then to be Executc2, and chewes that befoze the Wzit , John is expired, 
Marlet was 2 I years of Age, and that he delivered him the goods which he ac- 


© m tepted, 
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Bawards verſ. 7 wiſſe verſ. " Reynolds 7 Mt Chriſtopher 265 
Graves. & Cotton, \verſ.Okeley, Heydon, &c. 0 
2 The want of the Bail was not material, becauſe it might be that the De⸗ | = 
fendant was in cuſtodia Mar. at the time of the Plaintiffs Bill erhibifed, ac- 
- cozding as the ſaid Bill ſuppoſeth. Rs er 1 
Edwards verſus Graves. Prohibition. 
17.1 7 Jac. Rot. 895. Tr. 7 Fac. 
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266 0 Fam ner verſ.? plat and 1 
Andrews. Holford. 


Fretman. 


— 


Execuror "for cepted, abſque hoc, qd. ipſe eſt vel die impetrationis, &c. fuit Executor, &c. It was 


os 8 17 „debated by the Court, if the firſt Executoꝛ ſold oꝛ waſted the goods, how the cres 

1. rad. ditoꝛ ſhould relieve himſelf fo2 thoſe goods, the new Executoꝛ taking upon him 

ſhall be relieved the Exetutoꝛſhip; foz the goods never came to the hands of the new Executoꝛ, 

after his ime though perhaps he may have an Action againſt the foꝛmer Erecutoz, foꝛ ſo much 

expired. as he did not lawfully Adminiſter; fo2 againſt the Uendees he can have no re⸗ 
medy , 92 elle the old Exrecuto2 may remain an Executoꝛ till fo2 that purpoſe, 
the other being none in effec foz Choſe goods, like the Taſe of a Sheriff that doth 
not deliver his p2iſoner that he hath in Execution to the next Sheriff, 


Prohibition. | Fawkner verſus Andrews. 
Tr. 17 Iac. Rot. 864. 


Diſmes charg- Sf N Pꝛohibition the parties be at iſſue upon a cuffom de non decimando of wed, 

ed of che Tiche 1 infra Wildam Suſſex. It was moved by Finch, whence the ven. fac. ſhould be, 

of wood in the and the Court directed that the beſt was de corpore com. fo wilde is no viine , 

vilde of Siſſex. vhereok the Court can take knowledge , unto this Towle foꝛ the Defendant als 
ſented, theſe kind of allents would be entred upon Reco2d. 


Breve de 


recto. | Plat and Holfc ord, 


[| N a Wait of right between Plat Demandant, and Holford tenant, the te- 
nant pleaded that he was within age, e in by deſcent, and pꝛaped that the Pa- 
rol might demur till his full age, whereunto the Demandant replied that he 


was ſeiſed till the tenant diſſeiſed him, and traverſed the — cent, and day was 
given to the tenant to adviſe what he would do. 


Waterer and Freeman. 


TY Caſe of Waterer and Freeman ſup. was this Term judged fo2 the Plain⸗ 


tiff, and the reft of the Judges deüred me to deliver the Judgement and 
reaſon , wherein J firft obſerved that the money was not twice levied, no2 the 
Plaintiff twice charged with the damages, as the declaration ran: Foz the 


2 Fieri fac. up- 


on one Judge- firft was, pro defectu emptorum damna parata habere non poſſum, but pet it appears 


ment. by the Declaration that he was twice vered and grie ved, and that wilfully by 
the Defendant who had firſt one Execution inchoate , which he ought to have 
followed knowing it, and not to have taken another, foz elſe he might take 20 
Executions and fake away his miltch cattel, o2 his plough beaſts, but now the 
Jury muff give damages ac coꝛding to the loſſe. 


But if the Defendant in this caſe had not known of the cattel firſt taken » be 
had not been liable noz ſubject to this Action. 

But now to the main point, we hold that if a man bzing an Action upon a falſe 
ſurmiſe in a pꝛoper Court, he cannot bzing an Action againft him and charge 
him with it as a fault directly „and ex diametro , as if the ſuit it ſelf were a 
w2ongful Act, foꝛ Executio Juris non habet injuriam. And as all by nature is good, 
ſo Saint Paul ſaith, the Law is good if a man uſe it lawfully, ſo the abuſe of Law is 
the fault. Therekoze ! 1 Eliz. A man bꝛought a Wait of Fo2eery., of Faux faits, 
the Defendant though he be found guilty, could not have a ſcand: lum magnatum, 
and lay the charge contained in the Action to be the ſcandal , ſo 43 Edw. 3. 33. 
The Plaintiff b2ought an Action of falſe imp2iſonment,the Defendant pleaded 
that he cauſed him to be impꝛiſoned upon a Statute. The Plaintiff replied 
thaf there was a day given him upon Defeaſance to pay the money, and that be 
paid the money befoze the day limited, and yet if was ruled againſt the Plain- 
tiff, becauſe he was impꝛiſoned by courſe of Law. 

And ſo we rule it every day, that if a man be imp2iſoned upon a fo2mal ſuit , 
theugh there were no juſt cauſe of ſuit, pet if * give a Bond foz2 his reieaſe 2 


be. 
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Fleetwood verſ. _ 
Curley. 


_ 


he ſhall not avoid it by a dureſſe, fo2 it is incarceratio legitima, that is by Law, 
though the Plaintiff did untrulp pꝛocure it. 2 
But now on the contrary part, if von charge me with a crime in a Court 
that is no way capable ofthe Cauſe, I ſhall have Action foʒ it, and lap that very 
complaint to be the ſlander, as it is reſolved, Coke l. 4 14. In the Cate of Buck- 
ley againſt Wood, foza charge of Piracy oꝛ Felony, in the Star: chamber, foz 
that ts ſcanda!* temerarium, as if it were ſpoken. elſewhere the Stat chamber 
being as no Court to that purpoſe. Bo J hold ifa man ſue me in the Spiritual 
Court foꝛ a meer Tempoꝛal Cauſe. 8 E. 4. NE | 1 


Now to the pꝛincipal Caſe, if a man ſue me in a pꝛoper Court, pet if his ſuit 
be utterly without ground of Truth, and that certainly xnuton to himſelf, x 
0 may have an Acton of the Caſe againſt him foꝛ the undne vexatibn and damage 
5 that he putteth me unto by his ill pꝛaciſe, though the ſuit it ſelt be legal, and 1 
Þþ + cannot complain of it, as it is a ſnit, as in the Caſe befoe; and therefoze the 
8 16 of E. 3 Fitz Deteipt 35. a Conuſee ef a Statute ſued Execution againſt his 
” deed of Defeaſans, whereupon the Connſo2 had an Action of Deceit against 
* him and his Afigne in the natnre of an audita querela. Do note the diſtindion 
| upon this Caſe, and 43 E 3. befoze. Af a man ſue me, and hanging that ſuit 
commence another againſt me, to this J have a Plea in abatement, which 
p2oves this latter ſuit unjuſt, and, vexatious: but if he diſcontinue the fozmer, 
he may bring a new Action Likewiſe I hold that J may have an Action 
upon the Caſe, againf him that ſues me againſt his Releaſe, oz after the money 
ducly pard 2: yea though it be upon a ſingle Obligation. So where one doth - 
bargain and ſell his Land at the Common-Lam; and refuſed to make aſſurance 
accozdingly, et after conveyeth the Landftoanother, who-hath knowledge of the 4 
1 firft bargain, the ürſt bärgainee may have an Anion upon the Cale m Deceipt 
[4 as well as Subpena, whereupon Fairefax 21 E. 4. 23. ſaith well, that it men wilt 
6: be good Pleaders, thers ſhould not be cauſe of ſo many ſuits in Chancery. But 
| now two Cautions are to be obſervepfo'maintain:Actions/inthele:Caſes. 
The firſt, that the new Aion muſt not be-bzonghtbdfoze the ſieſt be deter ⸗ 


mined, betauſe till then it cannat appear that the firff:was unjuſt which is the 


given by the Audges 2 K. 3 andthat is the reaſon that a izit .at tanſpi⸗ 
racy lies not till the Plaintiff be lawfully acquitted. Theother:Rule is, that 
there muff be not onely a thing dane amiſſe, but alfoa; damage vither alreavy 
fallen upon the party, oz elſe inevitable. And therelche 19 H. 6. 44. It a man 
fozge a Bond in my name, J can have na Auion upon the Caſe pet, but if A am 
ſued, J ma faꝛ the wꝛong and damage thong J may'avoiy it by. lea, but it 
it were a Recogniſante a2 Fine, J ſhalt have a Deceit pzeſently-befoce Exoins 


tion. Foz quæ iu continenti, vel certo fiunt ineſſe videntur, 43 E. 3. 20. 
againſt one that pꝛocured a Formedon by Colla ion. 
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Fleetwood verſus Cur len. 
. 


ME Fleetwood Knight , bꝛought an Action upon the Cate, againſ&Francis London Maler- 

ä Curley Eſquire and declared „That whereas the Ring by bis Wetters — 1 

Patents, An.. did make him general Receiver of the Court ofWtavps during hi ** 

like, which Office he had juſtly executed over ſince. that the Defendant the 16 gf ceived and co· 

R. Jac. having ſpeech with one Whorgwoood of the Plaintiff, div ſpeak of the zcned che 

x Plaintiff theſe wozds, M. deceiver (Innuendo the Plaintitf) bath det etved am King. 

£vzenedthe King and dealt falſely with him, and J have him in anethion foz it, 

and I doubt nat but to pꝛove it ere it be long. Upon iſtue not guilty, if was 

found foz the Plaintiſt befoze me at Guildhall, inarreft of Judgement it was 

ſaid, that it doth not appear by the wozds ſpoken, that they were ſpoken of the 

Plaintiff, oz P. Decejver had no'p2opziety to that pur pole, and then the 
| Þm 2 | Innuendo 


x Ove fe as 24 - A rr 


268 Fleetwood verſ. 5 e „„ 
Curley. 


Innuendo will not make it certain, when it appeareth to the Court, that the worde 
will bear no certainty. | 5 y 5 

Setondly it was objeted that he did not ſay that the Platnfiff did deceive the | 
King in his Office, pet the Court after divers Arguments gave Judgement 0 
foꝛ the Plaintiff, And as to the firſt exception it was agreed that if a man Hould 
fay , looking upon thꝛee perſons, one of theſe three murdered a man, no In- 
8 this incertainty , no moe in the perſon then in the matter of 

elcandal, | 1 | j | 7 % 

P. 13 Jac. Harvy bꝛeught an Action againſt Ducking, fo2 ſaying that he had 
fozgeda waiting Innuendoa Bill of Debt ſetting down in the Innuendo all the 
tircumſtances; and though he had a Uerdia „pet could habe no Judgement. 0 
But here it is ſaid that at the time of the doo zd the Defendant had ſpeech of the 'F 
Plainti ff, and erpzefly that he fpake thefe wozds of the Plaintiff. And then the — 
we2d-Decetver, though in pꝛopꝛietp it doth not impoꝛt Receiver, pet the alluu⸗ ; 
owand ironical vetemblanxe of the Pame doth very well bear t 
of the Innuendo and if ſuch a flight evaſion ſhould be admitted 
common pꝛattiſe with crafty wits, to flander ſafely, 
Recether, there had been no doubt. 


And as to the ſecond point, it was likewiſe a 
Kuouns ſenſe ſhall receive t i 


a 


hat may lead tze [ 
not another imas | 
kap of the Kings 


Cotiif ann hiavers'to ta 
| gined, whereof there 
j Reretver.,: thathe deceive 
appeareth that he may de 


erous words in 
en in the hearin 


mmages. Now the 
they hall repoꝛt the 

at make the woꝛds as 
be ſo underffood in am 
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25 Ttrane verſ.? Wildenvell, | 269 
Taylor. \ Wilkinſon. \ | 
(rane verſus Taylor.  ' Covenant. 


* 


Tr. 14 Jac. Rot. 349 1. 


T Ohn Crane b2ought an Action of Covenant againft James Taylor Docs; of Di- Canbridge, 
J vinity, and one of the Pꝛebendaries of Ely, and the Caſe was, that Docoz Geldsborough. 
Tindall Deane of Lineoln, and this Defendant, and all others the Pꝛebendaries 
there, by their ſpet ial names had covenanted jointly and ſeverally , to make a 
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Obligation, 
Pa- 16 lac. Rot. 2363. N 


J Ohn Wilden bꝛeught an Acton of debt againſt John Wilkinſon upon an Obli⸗ Civit. Eborun 
J gation of 1001. the condition was to ſabe the Plaintiff harmleCe from alla; Coorg), = 
ions and dammages that might atiſe upon the Releaſe ofthe Defendant out of n Oblionton 
execution (being then in execution at the Plaintiffs ſuit) from all perſons that expounded by a 
might trouble him concerning the ſaid Relea a. matter debors. 
The Defendant pleads that the Plaintiff levied a Plaint in the Court of 
York againft one Nuttall foz a Debt of an hundzed pound, and that he and one 
Hart became his Bail, that. the Plaintiff had Judgement againſt Nuttall, and 
alſo againſt the Bail; and this Defendant was thereupon taken in Execution 
andthe Plaintiff releaſed him, which is the ſame releaſe in the condition, and 
fo concludes that he did ſave him harmleſle, dec. The Plaintiff replies, and con⸗ 
keſleth the Plaint, Bail and Judgement ut ſupra, but ſaith further that befoze the 
Defendant was taken in Execution, Hart the othe” Bail gave him kecurite fo2 
his money, and in conſideration thereof, the Plaintiff pzoniiſed Hart that he 
might take out and lay the Execution upon the Defendant , and that he would 
not releaſe him, without the conſent of Hart whereupon Hart pꝛocured him, to be 
taken in Executions and then moved the Plainfiff to diſcharge him, who, ac⸗ 
quainted him with his pzomiſe to Hart ut ſupra, and thereupon the Defendant 
made him this Bond, with condition prout, 4 then ſhewed that thereupon Ka diſ- 
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Rings Bench, and recovered a hundzed and fifty pound damage, & ſic damnifi- 
katus, whereupon the Defendant demurred in Law, and Judgement was gi- 
ven fo2 the Plaintiff againſt the Opinion of Hutton, who thought that the con⸗ 
dition was to be underſtood. only by the worde of damage direcly growing by the 
releaſe, and not by any collateral Aa dehors, as is this pꝛomiſe. But the rea- 

ſon that moved the Judg. was, that this condition did carry a fozcible and ap⸗ 
parent intent of ſaving harmlelle of ſome damage that might ariſe, not upon the 
Releaſe alone, but upon ſome external and collateral thing beũ des the Releaſe, 

and vet by the means and occaſion of the Releaſe: Foz the woꝛds are, to ſave 
harmlefe,&c. krom all perfons that might trouble him concerning the ſaid Re- 
eaſe : Mum, no-other perſon could moleſt oꝛ trouble him fo2 the Releaſe of his 
ama 71 he oxi no man could have to do but by means dehors; and 
where it was (aid the replicgtion was but matter of equity, it is not ſo, but it 
was a necefſary part in Law to make it appear to the Court, that this bzeach 
was within the condition, which was otherwiſe general and to be taken as 
Hutton took it, and as the barre is, and the declaring of this pꝛomiſe to the De⸗ 
fendant wherupon he gave the Bond, doth alſo ſomewhat help the Caſe, though 
J am of opinion it would have ſerved without it, foz he takes upon him at his 
peril to defend him againſt all damage concerning the Releaſe. Now Harts 
Action was exactly tatd accoꝛding ts the pꝛomiſe, foz otherwiſe there could have 
been no lawful damnification. e ds a 


dur chan. Cour teens Cale, 
Elverton Attozney general exhibited a Bill in the Star- chamber againff 
1 William Courteen, and ſeven oꝛ eight ſcoꝛe Dutchmen, fo2 buying and tranſ- 
poꝛting of ſundzy great ſummes of money , ſince the beginning of the Kings 
Reign, and laid his Bill that they had joyntly and ſeverally bought and tranſ- 
pozted great ſummes in general, naming no certain fumme , that is to ſay , 
William Courteen, ſo much certain, and every one after another his poztion cer⸗ 
tain. Upon this Bill Delew, one of the Defendants demurred in Lam, becaiiſe 
this offence was made by Law penal, and therefoze ought to be ſued within the 
time p2efired fo2 penal Laws. aj 


Again, the Statute gives foz this offence foꝛfeiture of badie and goods , and 


charged him: And Hart bꝛought his Action fo2 b2each of the pꝛomiſe in the 


ſo makes it capital. This demurre was referred to the chief Juſtice, and to 


Tranſport ation 
of inoney is an 
offence againſt 
the Common 
Law. 

Statutes that 


ive forfeiture 


of body ex end 


not to life. 


Many ſeveral 


4 


me, over ruled if. 

To the firſt, the Bill was laid not as an offence againſt a Statute, but againft 
the State Policy and ſafety of the Kingdom, aud ſo puniſhable and not permit⸗ 
ted y the Common Law. oy . 
To the ſecond, we reſolved clearly that no Statute could be extended to life by 
doubtful and ambiguous words, and therefoze the fozfeiture of the body ſhall be 
underſtocd the loſſe of liberty and uſe of his body by impꝛilonment. | 

This Caſe the Attozney bꝛought to hearing againſt divers, and ſerved ſome 
of them with Proces ad audiendum Judicium, and ſome not. e 
Pow though the common rule of Star- chamber is, that if one Defendant be 


bils chough bot ſerved to hear Judgement that it ſerves fo2 all: yet in this Caſe it was reſol- 
in one Writinß. ved upon debate, that it could not be ſo. Fo2 Pꝛeſidents of Courts as well as 
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Laws are built upon Neaſon and Juſtice, & tant? habent de lege quant* habent 
de Juſtitia :: ob in this Caſe though there is but one waiting oz Bill again ſt 
all the Defendants; vet it is as many Bills as Defendants, becauſe they are ſo 


many ſeveral parties and offences, fo2 though he did lay the offence, firft joint⸗ 


wand ſeverally, yet that is cozreced 02 explained by the ſeveral application of a 
dit ing poꝛtion to every perſon, and ſo the woꝛd joynt is fruſtrate, and ſo there 
is no reaſon that the ſerving of one Defendant ſhould make another anſwer, that 
hath nothing to do with him oz his Cauſe , foz it is not the parchment , but the 
matter that makes one oz ſundzy Bills. > lg 


In 


2 —_——_— 


Hollis 8 | ON 7 1 


— 
— — — 


In this ſuit moſt of the Defendants had pleaded in Bar not guilty,and after⸗ ber ion gencc al 
ward in their Rejoinder had pleaded the Pardon by Parliament, 7. Jac. which 7 108 Re- 
did extend to buying of money , but nat to tranſpozting; whereupon two que- nc gal. 
{tions aroſe : 

Firſt, whether ſo many of the Defendants as were neither Naturalized noꝛ 
Indenized, were capable of the Pardon. | 

Sccondly, whether it were receivable not being pleaded in Bar. | 

To the firſt, it was urged that the general Pardon in the Pꝛeamble and in Pardon general 
all parts uſeth the woꝛds of loving and obedient ſubjects; whereupon the Chief pee 1 88 
Juſtice did in a manner expꝛeſip hold them out of relief. But J did avoid that liens. 
queſtion, as being not neceſſary, foꝛ we all agreed that it did no good in the Re- 
joinder foꝛ theſe reaſons. | 

1 Net guilty , is the p2oper and perfect general Illue, and needs no Re- 

Binder. | | 
; 2 Secondly, Rejoinder muſt not mecrly depart from the Barre, as this doth 
and moze, foz it implieth a contradiction, the one innocent, the other pardoned 
as nocent. 

2 Thirdly, upon Anſwer, which is upon Dath, The Defendant is exami⸗ | : 
ned upon Inter. and both make but one Anſwer : But upon the Rejoinder which 
is without Dath he is not examined, and pet he pleads matter of Fac that he is 
none of the parties excepted , and ſo againff the courſe ot the Court he pleads 
without Path matter to bar the ſuit. 1 

But to the other point, J told the Attoꝛney General, that J held the Dutch, 
living here within the Kings Pꝛotecion, being ofa friend Countrey to be alſo 
truely under his Subjecion; and therefoze capable of the Title of his loving 
and obedient Subjects, but they are not capable of the diſt inc Title of natural 
Subjects, which is uſually in Sfatute ſet in oppoſition againſt Denizens and 
Strangers. And therefo2e if ſuch a ſtranger in amity commit Treaſon here, 
the Indict. ſhall conclude con. debiram allegiantiam, and ſhall call the Ring Do- 
minum ſuum, but not naturalem Dominum. 

And beſides the general Pardon hath reſpec of retribution foz the Sub = 
ſidy, wherein though the Strangers be no Gzantozs, pet they pay moze 
then we, and in a ſozt they may be called Gzanfozs , fo2 by living here they do 
tacitely ſubmit themſel ves to our Laws and foꝛms cf Law-making, and ſo their 
grant and conſent is invslved, in the conſent of Parliament. And though they 
be not admitted to the choice of Knights and Burgelſes, that moved not, fo2 no 
moze are the Engliſh themſelves that are not Free holders. And J think no 
Judge will doubt but that ſuch a ſcranger thall have the benefit of ſuch a 
Pardon againft common penal Laws, and other common offences. But if the 
ſtranger were not in the Kingdom at the time of the pardon made, then he 
were not within the bcnefit, foz he is no otherwiſe a Subject but by his reũ⸗ 
dence here. 5 


Hollis Cale. Star-cham- 
ber. | 
Ye Attoꝛnep general did inſo2m againſt Sir John Hollis, L. Houghton, foz 
that upon a Petition exhibifed againſt him fo the King by Siz Edward 
Coke, foz ſtirring up one to ſcandaltze and ſue him in the Star- chamber; the 
Ring referred the Examination of it to f our of the Loꝛds of the Touncel , who 
having called and examined him, did thereupon enjoin him upon his Allegiance 
that he ſhould diſcloſe nothing that had paſſed in his examination, and that yet 
he had in contempt of that command diſcloſed ſome of it to ſuch and ſuch, and 

named to whom, toi TTtrud and pꝛepare them to ſupp2eſſe the Truth. 

To this the . Houghton demurred in Law and alſigned foꝛ cauſe that this 
command was not binding, becauſe if was not as from the body of the Councel, 
but from particular Committees foꝛ one ſpecial purpoſe. But the demurrer was 
over-ruled;- firſt materia lly in that the pzeparation of witneſſes , to ape 
| Truth 


771 222 M eres Lanc tel yerl. 
5 Caſe. Sidley. 


Truth is a full charge of it ſelf, fit fo2 the Dtar-chamber , and to be anſwered. 
| 188 Councel Privy And it was further condemned as pꝛeſumption to weaken the Action of a teln 
it their autbority. number of Councellours , chofen and appointed by the King himſelf ; and 

\ bf therefoze Derjeant Aſhley and Hughs of G2ays-Jnne that were of his Councel 

were oꝛdered at the Councel Table to make a ſubmiſſion, which they did. 

Princes Alle= But touching the injoining ſecreſte upon Allegiance in this Caſe, J delive- 
giance not to red my opinion publickly in my Sentence , that the Obligation of Allegiance 
be 8 was not to be applied, noꝛ laid upon pꝛi vate Cauſes, fo2 no man could make a 
in cole 06.4” Cauſe of Allegiance other then ſuch as the Law makes & as concerns the Faith 


— 


— and Loyalty, that the Subject oweth to his Sovereign in points of State. 

Star-cham- - Meyres Cale. 

ber. 8 ä | * 
Bill of forgery TY Attozney general did infozm againft John Meyres in the behalf of the | 
is . 1.92d Digbie ſuppoſing that he had foꝛged a Leaſe of divers Lands, parcel 


by addinz ok the poſſeſſions of Sherborne, being now his in the name of Sir Walter Rawleigh 

ſomewhar that when he had it. ; : | | 

is not in the The Caſe now coming to hearing and being heard, it now fell out that 

eas. the infozmation ſaid that the Leaſe was of divers things by name, whereof f 
one peece of ground called Long Meare was one. Now the Leaſe pꝛetended and x; 
ſuppoſed to be fozced, being p2oduced, the ground called Long Meare was not 
contained in it neither by name, noꝛ by general wo2ds , but all the reſt of the 
things were in it. 

Now the Defendant pleaded to the Fozgery not guilty , and ſo the Court ad⸗ 
judged that as the Bill was laid he was not guilty, fo2 it is not the ſame Leaſe, 
and it was an unneceſſary curiofity and ſpecialty that marred the Caſe, foz 
being of a ſtrangers Act, if it had been at the Common-Law , he might have 
made his Info2mation general, That the Fo2gery had been of ſome one parcel 
whereof he had been moſt certain, (fo2 ſome parcel certain there mult be) inter 
alia aS hath been fozmerly adjudged and ruled in Patricke and Cokes Caſe to the 
like effect. | | 
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M. 17. Jac. Lancaſtell verſus Sidley. 1 


CE Lancaſtell Executoz of Richard Lancaſtell his Father did recover by a 
Judgement in the Kings Bench, againff Sir Ralph Sidley, a debt of 1601. 
Caſe. upon an Obligation made by the ſaid Sir Ral ph Sidley to the ſaid Richard, and 
ge by = El. 4 1. £02 coſts Sir Ralph Sidley afterwards was committed to Sir George Rei- 
cCpe, bi Execu- nolds, being Parſhall of the Marſhalſey, in the execution of the ſaid debt and 
tour mult be in t oſts, who ſuffered the ſaid Sir Ralph Sidley to eſcape , the Plaintiff being not 
the detinet. fatigfied of the ſaid debt and coſts, upon which eſcape the ſaid Stephen as execu⸗ 
to2 of the ſaid Richard, bzought an Action of debt of i041, againſt the ſaid Mar⸗ 
ſhall, and declared in debet and detinet and upon non permdſit ire ad largum plead- 
ed by the ſaid Marſhall, Stephen Lancaſtell the Plaintiff had a Uerdic and Judge- 
ment againft the ſaid Marſhall foz 104 ll debt, and 101. 10s. coſts, | 
The Marſhall upon a wait of erroꝛ aſligneth fo2 erro2s. 
I That the ſaid Action bzought againft him by the laid execufo2 ought to have | 
been in the detinet onely, and not in the debet and detinet. Vide Co. lib. 5. 31. . 
2 That the ſaid executo2 in his Declaration againft the Marſhall hath not 
ſhewed fo2 the Will of the Teſtatoꝛ his father, but concludeth his Declaration 
with Et inde producit fect and doth not ſay Er profert hic in Cur. Literas Teſti- 
wentarias pred? Rich, Lancaſtell, &c. the Judgement is reverſed in the Exchequer 
Chamber. | 5 
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Tenant vonches Richard Glyde and Kenrick Parr 
the ſeifin, Fine and nſe,vc ſupra. But they farther 
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| Richard Earl of Clanrickard, and the Lady rarcer his 
+ werſms Robert Sidney, Viſcount Liſte. 
M, 13. Jac, Rot. 122. - 


Wife, 


of Elizabeth Sidney in Bail. the Revetfion to the Ladp Frances the Deman- 
dant and her Yotrs, add that Elizabeth is dead without tue, and that th 
right of the Lenement is reverted fo the Lady Frances, per formam doni : The 
F Tho Uouch&s confeft 
a ap, that Elizabeth married 
Roger G. of Rutland. That the Sarl of Eſſex died, and tho Domandant inter- 
marrfed;and that they fo2 the conflveratton.of mon dis leb a Fine ofthe fa(y 
land (inter alia) unto Roger Garl of Rutland, and bis Þefrs An. 3 Jac. by fozce 
whereof the ©arl of Rutland was ſoiſed of the reverfſon of the Wenement to 
him and his Hetrs. And then thep add, that the fafd Roger and Elizabeth 
Hts wife, 7 Jac. levied another Fine of thd'Tenements fo Caſton and ocrevin; 


wich Fine was to the aſe of the ſald Elizabeth and her Heirs, and then ſhew 


that the Earl Roger died, and Elizabeth died without (ne, and that the Lene - 
ments delcended from her tothe Tenant Uiſcount Liſle as her Uncle and 
Meir, ſo this laſt finewas pleaded to bzing the Title of the reverſton to the 
Tenant. But all the eaſe and queſttons of it ariſe. from the two Fines,33 Eliz. 
& 3 Jac. ſaving that upon the Fine 7 Jac, ths ſuppoſed extinguiſhing of the e- 
Tate fo; the life of Roger Earl of Rutland depends. 
The Demandants reply as fo one third part ofthe ſaſd Tenement, that the 
ſald Fins le died by the Demandant to the ſaid Roger Earl ot Rutland, was to 
the uſe ofthe ſaid Roger and his Heirs, during the life of the kad Lady Frances 
the Demandant ; and as to the other parts of the ſaid Cenements, the laid 
Fine was to the uſe of the ſaid Lady Frances and hor Detrs. | 
The Mouchtes rejopn to the third part, 8:c. That tho uſe was to the Earl 
and bis Hetrs, and traverſe the limifation during life. And to the two parts 
relldue they ſap, that the uſe was tothe Garl and to his Beirs, and traverſe 
the uſe te the Lady Frances and her Petrs- | | ala 
The Jary find as to the idue ſoz the third part the ſein of Roger and Eliza- 
beth in Tail, the reverſſon to the ſafd Frances in Ii, and that the Demandant 


had no ether eſtate in thoſe lands in Ewhurſt and Salehurſt (fo no Dower there) 


and then they finde the Indentore 17 Jac. 3 Jac, between the Demundant and 
the Carl Roger foz money containing a demiſe, and grant ol their eſtate of the 
third part of the ſaid lands ( iater alia) to Carl Roger and his Heir, during 
the life of the K aby Frances Demandanf : And the Tovenant to make and vo 
Cach farther reaſonable aas and things as ſhall be reaſonably deviſed fo2 the 
befter aCarance, ſurety and (ure making of their eſtate, ofand in the ſatd pze- 
mtlCes fo the ſaid Earl of Rutland his Heirs and Aﬀigns as afo;eſafd, and the 
Fine 3 Jac upon it. And the Jury likewiſe finds, as to the iae of the other 
two parts, the intail and reverſion, and noother Title of the Demandant, and 
the Indenture of bargain and ſale of the third part, and the Covenant of fur- 
ther aſſurance, ut ſupra, and that there was no other agreement to lead the ufe 
of the fine. but the fatd Indenfure, | | | 

In the Judgement of this Caſe, I habe confidered theſe Points. | 

1 What quantify of land contained fn the Fine, 3 Jac. doth paſs unto the 
EarlofRucland ants his own uſe, and of what eſtate,andJam of opinion that 
there palleth but a third part, and that but during the life of the fafv Lady 
Frances, notwithſtanding the general Covenant of the De. 
2 This being admitted fince the Demaubants have paſſed a thi d part da- 
ring her like away, the cannot demand the third part, ng by confequente the 
whole as ſhe bath done, except by a the ellate given in that * 
n | deter- 
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We Demandant bzings a Formedon in the rederfer of lands Ewhurſt and Vide Reſduum 
' Salehurft, and declares that Robert Sari of Eſſex, and Frances bis Wife, . 1. 5c 
33 Eliz. levied a Fins thereofto Gerrard and Mils, which Fine was to the ne 


r 


Fall of Clamkchs a 


determined and exfinct, which is made a ſecond point wherein J hold that it 

is not ertind, but that the Tenant in this action ought to hold the third part 

againft the D emanvant during the Ladies life, and that ſhe cannot maintain 
her Formedon àgainſt her own convepance. 3 | 

Out of this it will-follow, that ſhe muſt be barred of that third part of her 
own ſhewing, koz ſhe hatherpzeſly confeſſed by her replication her alfenatfon 
of that third port during her own life by the Fine, 3 Jac. 


z But then the queſtfon is, whether ſhe wall be barred onely cf that third 7 
part and haby Invgment foz the other two parts, oz whether her whole Writ » 
ſhall abate, inalmuch as ſhe hath bp her own confeſſ{on falſified her Writ and ; 


Demand of the whole as the hath made tt. And I bold that the Court oughf 
fo have abated the Writ foz that cauſe; 
4 The Demandants have grounded their Formedon onelp upon the Fine, 
23 Eliz. whereby the land was given fo the Lady Eliz. in Tall, the reverffon 
| left to the lady Frances. And that the Lady Eliz. is dead without ine, and ſo 
it ought to revert per form donationis, whersas now upon the whole Cale it 
appeareth of the Demandants ſhewing fo the Court, that ſince that gift in tail 
made, the reverſton was conveyed away by the Demandants by the Fine 
3 Jac. though returned unto her by wap of nſe, ans ſo alterations made of the 
reverſton ſince the gilt in Tall. | 
What will be the effect of this appearing to the Court of her own ſhewing 
and conſeſſon, and whether that were cauſe to avate the Writ is a queſtion; 
and I hold alſo that this was no cauſe fo abate the UWrit. | 
5 What the Stat, 18 Eliz. of Ieofails will wozk in thts caſe upon both faulfs: 
And J hold that in this caſe it cures both theſe cauſes ot abatement. o J ſhall 
conelude that foz a third part the Demandant is to be barred, and to recober 
the other two parts, foz ſo much as is in queſtion upon the ſpectal verdict, 
: which is Ewhurſt and »>alchurft, . | 
Clavſes in Lo the firff Point, The truth of the caſe- is, that of ſome parts of the 
Net by land in the D&ed mentioned, the Lady Frances was Tonant in Dower actual 
they ſhall be Of the endowment of Dir P. Sidney; But of the lands of Ewhu. ſt and Salehurſt, 
expounded, Which is the land in queftion, upon the ſpectal Uerdid ſhe had neither Dower 
actual, noz Title of Dower, noz any other Title, but her reverſion in Fe; 
as it is found in the ſpecial Merdick. | 


/ 


UW. hereupon i I hold That fozfomuch as ſhe had in Dower, that very third 

part paſt by the Deed and Fine divided tothe Carl of Rutland and his heirs, 
during her life, and no other part: But where ſhe had no dower as of Ewhurſt 
and Sz lehutit, the third part ot the reverſion in Fe did paſs foz her life undibt⸗ 
ded, and ſo the Sentence which is but one in wozds, hath divers operations ac⸗ 
cozding to the nature of the things Whereupon it wozks. Foz though the Deed 
and the Gzant contained in it be induced with a recital that the K ady Frances 
did hold a third part of the Panozs and Lands in the Dev mentioned ( wher⸗ 
of Ewhu f and Salehurſt are parts) as of dower,8&c. pet then it pzoceds that in ; 
conſideration of mony,fhep,8c. demiſed and granted, &c. to the Earl ofRur- ; 
land fn theſe wozds all the fate of them, the ſaid Earl of Clanrickard aud Lady h 
France ofand in all that the third part of the Manoz of Roberisbridge, &c. and 3 
all that their eftateof gin the third part of all the Lands thereunto belonging in 
Ewhurſt and Salehurſt. So that the wozds of Gzant are not bound to the wozds ; 
of Dower recited,as it they had ſaid,all their Dower oz eſtate in Dower oz all 5 
| 


her third part, which ſhe holds in Dower, but loſelp and at large all their e- 
ffate in the third part ofthe Panozs, Towns, &c. So the woꝛds being general 
mult not be fruſtrate in any part, as they ſhould be,ffthey were rell rained only 
to Dower, Do then there is no cauſe fo urge the neceC{fy that the general Co- 
venant (ould create any uſe of.it ſelf, becauſe elſe there were no ule of theſe 
L ands whereofthere was no DIwer ; foz therein you had my opinion clean 

ni in | contrary. But now I hold that no moze ſhall paſs by this Med and Fine but a 
Il MW | third part ol all in ule to Rutland, though the conuſtes were ſeiſed of the rever- 
F ill | 85 | | | ſion 
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fion ofthe whole: And yet J grant, that if a man ſeiſed of Land iu F, will co: 
venant with 1. S. foz money to do all acts that he ſhall require foz aCarance of 
| the Land fo him and his heirs and then levy a Fine to him that this obenant 


and Fine will give him the whole land; loz the Fine palleth the land; and a 
Declaration of the uſe either expzeſs oz in Law is ſufficient, and this Cove; 
nant is no leſs then a declaration, and it tands in its fuli frength without any 
other thing to qualiſie it. Bo of this then would be no moze queſtton. 
But now conſtder this E aſe which hath a Fine and a like Covenant alſo in 
wozds, and pet ſhall paſs but a third part, whereof the reaſon is the wiſedom 
and the benignityoffhe Law that being to judge of an Act, Deed, 02 Bargain 
conſiſting of divers parts, containing the will and intent of the parties, all tend: 
ing to one end doth judge of the whole, and gives every part his Office fo make 
up that intent and doth not bzeak the wozds in feces. e 
Nobo here the ded contains the bargain, which is a grant fo2 money of all the 
eſtate of the Earl of Clanriekard, and the Lavy Fronces, of the third parts of ſe · 
veral things, to the Earl of Rutland, by ſeveral diſtinc clauſes : Then fol- 
lows the Habendum fo limit the eſtate tothe Eart of Rutland ( which was 
not bekoze, though it might have been) in theſe wozvs, To have and to hold 
their eſtate of and in their ſatd third part dc. fo the Earl of Rutland, his heirs - 
and alligns during the life ok the Lady Frances, | 
So thele two parts the pzemilles, conlaining the grant it felt and the things 
granted, and the Habendnm containing the & kate, have done their Office 
clearly and without ambiguity, and have given onely their third parts, and ot a 
limited eſtate expꝛels. Then follow two ozdinary Covenants attending up⸗ 
on this conveyance, one foz perfecting of this conveyance by farther aſcurance, 
the other foz well enjoying of that that is conveyed: 
* Now who ſees not, that the Dffice of theſe Covenants (when they follow in 
expzeſs grant) is not to gibe any thing, but toaCift, further, and ſuppozf, be: 
ing as a wall oz muniment abont it. And therefore cannot be underſtod to ex- 
c&d that wherennts they are ſaid to be but handma(ds, accozding to the rule of 
the great Paſter : The Servant cannot be above the Maſter. 
And becaule it map appear how abſard it will be, to fake theſe Covenants as 
ff toey food aloge without reſyect to the whole context and intent of the deed. 
The firff of theſe two Covenants is, th it the Earl of Rutland his Heirs 
and Aſſigns, hall at all and every time and times hereafter enjop the third 
parts diſcharged and ſaved harmeleſs of all Titles of the ſaid Earl, o Lady 
Frances. g | | 
Thts Covenant, though it be reffrafned fo the third parts, pet it is not re» 

fkrafned fo the Heirs (as aforeſatd) but at large, foz all Heir s of the Carl of 
Rutland, and at all times, that ts, foz ever; pet no man would judge this cove- 
nant foz an Heir of the Earl, after the death of the Lade Frances: foz it is 
againft Denſe and Nature, that A ould covenant that thoſe Heirs ould en- 
joy the e ſtate, that were platnlp excluded from the eſtate by the limitation: Pet 
it this covenant ſtood alone clearly, it would reach fo all Vetrs , and foz ever, 
accozding to the wozds. o pou ſee that clauſes in company have other con- 
ſtructions, then when they are alone. 


limits of the bargain, by all the parts and wozds ol it, as well foz the third 
parts, as foz zhe limited Beirs, foz theſe apparent reaſons. Spine 

1 Firſt, it is jopned to the fozmer covenant of enjoying, under the ſame line 
and cobenant, as depending upon it; which was expzefip only of the third part. 

2 Then it is fog other and farther Acts. | 

3 Then, that thoſe Acts muſt be reaſonable, and reaſonably veviſed, there: 
fo2e not differing from the bargain. 

4 Then, that ther muſt be fo2 the better ACurance,@urefy,and ſure making, 
which are all governed by the wozd (better) and matt be foz the better of that 


Now this other covenant foz Aſſurance is clearly reſtraint d likewiſe to the 


mh Earl of Claprickards} 
© Laſtly, of tze Effate, (not of all their eftafe ; as the Conncil have expound- 


ed it) te the Earl ofRutland his Metrs and Aﬀigns as afozeſa(y. 
Now they that objectpzeſs this onely wozd their Eſtate ] and pa 
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ſs by all 
the reſt that ſerve lo Declaration and Refiri&jon. Note it is not all their E- 


ſtate] Cie Stuckley & Butler. Hil. 12 Jac. Rot. 627, The E. of Suſſex Lozd of 
the Panoz of Cleave ſold fo George all his Mods, Timber and Trees grow- 
ing ſuper totum illud Manerium de Cleave, viz upon tha& Coppites named, we 
all agreed, that it the woꝛd totum had not hen, the viz hap reffratmed; 
Now J ſay, that confidering all the toʒmer parts ot᷑ the Ded, being expꝛeſiꝑ 
fo thirds, and an explanation of this very cobenant by the fozmer obſervations, 
their eſtate in this Caſe ſhall be underſtod not the eſtate at large, but their e 
ſtate granted; and much the rather, by reaſon of the ctoſe of the woꝛds as a- 
fozeſatd, which( as it is confeCed by the other fide) limits the generalifp of the 
heirs, by the intent of the reſt of the Deed. Do tanding inn ifferently in the 
end of the Covenant doth likewiſe extend it ſelf to the thing and effate given 
by the like intent and upon the ſame reaſon, the rather becanſe there is no vio⸗ 
lent wozd ¶ of all their eſtate ] ſoft ſhall be ofthe ſame ſenſe, as if he had ſaid 
(their eſtate to him and his Hetrs, accoꝛding ta the true intent and meaning of 
theſe pꝛeſents) oz, (their eſtates in all the lands afozeſafd ) ta the Heirs afo2e- 
ſatd. But there might ha ve been moze doubt, if the wozds (as afozeſaid) had 
been placed thus, That he ſhonld make farther allurante to him and his heirs 
as àloʒe ſaid, of their eſtate, &c. And pet A ſhould not hade doubted much even 
of that, as J obſerved upon the fozmer Covenant of enjoping, that ſpeaks of 
Hetrs at large without reſtriction as afozeſatd ; foz Cobenants, Conditions, 
Reſervattons, Warrantfes, do all watt and joyn to the Grants. | 
And this is the verp reaſon of the Judgement in the l. oz ds Ruſſels Caſe, Co. 
lib. 11.5 1. Where a Farm was yemtſed,excepting one Cloſe by name, and the 
Leſſee cobenanted to repatr the fences of the pzemilies, and ff was adjudged, 
That the Covenant did onely extend to the demiſed pzemifes ; and the like is 
ſaid fo have been adjudged, 10 Eliz. nyon a demiſe of land between lands na- 
med foz Abuftals ; the wozd ( Premiſſes) in the like Cobenanta, Mall not reach 
to the Abuttals; pet the woꝛd Premiſſa in his full and large ſenſe is as mach as 
prementionata 02 prenominata, as Montague in Dives Cafe, Pipe. Bat a wiſe 
man in his expoſition muſt remember the rule oculus ad metam, he muſt keep 
ghis eie upon t be mark, which ts, that the covenant which is but a ſhavow, mut 
be guided by the body which is the effate: And fherelaze in the ſame Caſe ok 
Liferd ts cited a Cafe, judged between the Earl of Pembroke and Simonds, 
which was that the E. of Pembroke granted fo Sir Henry Bartly the cuſtody of 
Staffo:d-wali, and Brookham-walk, in the Foꝛreſt of Froom-Selwood fog his 
lite, and then by another Deed confirmed his effate in Brookham-walk, and by 
the ſame Deed granted Sta fford⸗ walk, in the Fozreft of Froom-Selwaod fa him 
and his Heirs males ol his hody, and then abded a Proviſo oz Condifion, That 
it he cut any Trees in the Pꝛemiſles, that then his eſtate ſhould ceaſe, and 
then Bartly cuts Trees in Brookbam walk. And tt was reſolved that the wo2d 
(P2emiſſes ) ſhould extend unto that, becauſe the Deed had operation upon it 
bp wapofconfirmatfon, but it ſhould not extend to the other parts of the Foz: 
reſt ol Froom-Selwood thoughit were named, becauſe the Deed wzought not 
upon them; which Cale is full. to the purpoſe, a Condition being a thing at- 
tending and applying it ſelffo the eſtate as the Covenant doch. . 815 
And upon the ſame reaſon in Lifords Caſe, Co lib. 10.160. bere one made a 
Leaſe ofa Celler foz a pear. and ifin the end of the year the parties ſhould a- 
gree that the Demiſe ſhould continue, then to have « to hold the ſame foꝛ thzee 
years teddendo inde annuatim durante dicto termino 40 8. And it wagadjudged, 
that the Reſervatfon did extend to the firſt year, though he held nolonger ; foz 
the Reſervation is attendant upon the Leaſe, andthe wozd dicto Termino is 
indifferent to both Terms: So there is an extenſton foz warranty, the Caſe 
6 E. 2, Titles of Vouchers, 258. A. gives Land to J. S. and his Yetrs, & ego 
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& hæredes mei warrantizabimus, not ſaping what, to whom, noz of what effate, 
pet all ſupplied out ol the granf- For the Law. imitates Nature; that gives 
pꝛopoꝛtion to every Pember anſwerable fo the Body, that nofhing' be mon- 
fr ous 02 delozmed. n | | b . 3 . x 
90 then we pzoceed upon this ground, That a third part and nomoze is grant · 
ed away, during the Demandants lite; whereof it follows, that tos the ſame 
third part, the Demandants muſt be barred foz want of right appearing to the 
Court, though the iſcue foz that third part be found fo2 the Demandant againft 
the Tenant. That the uſe of the third part was fo the Earl of Rutland and his 
Peirs, during the life of the Lady Frances one. 

This general Poſition ts not much denped by the demandants ceunſel, but 
Mhey ſay that when after, - Jacob. the Lady Elizabeth being Tenant in 
Tail in poſleſtion, and the Earl of Rutland her husband being Wenant fo2 life 
in Keverſion, jopned in the Fine to Gofton and Scriven in Fee, that this dis 
wozk a diſcontinuance by the Fine of Tenanfi©n Tall, and ſo the Eſtate fo2 life 
did d2own and extinguich it ſelf'in the Fee-fimple grantev to Goſton &c. 

So that when the Infafl determined, the Demandanfs Reverſton was to 
come in being, the eſtate foz life being before extinit in the eſtate given by that 
Fine,7 Jac. which is by this Formedon in Reverter to be defeated. if the eſtate 
fo2 life be extintt; I mean ſo thatit ſhall not run fo the benefit of the Conuſees 
fo whom it is given, but to the old Remiander 03 Reverſton. 8 
To this J anſwer. | > 


' 


Fir, that the Eſtate fo lffe is not by that Fine 7 Jac. dzowned and exfind , 
but that the Eſtate in Tail, and foz life-are both conveyed lawfally,as eRates 
in being fo theſe connſees: fo 3 3 © 
Firff, the E ate fo2 life ta not fogfeited by this Fine. : 
Secondly, it is not involved in the E Rate giden by the Tenant in Tall, 
but it is given diſtinſtip, as an eſtate by it ſelfjn Judgement and by the fozce of 
ILaw- It the eſtate fo2 life were extinct oʒ invalid in the eſtate given bs the fine 
7 Jac. it muſt be either by ſurrender, fozfeffare, oz confirmation. By ſarrens 
der tt cannot wozk. Note that this conld not wozk by way of ſarrenver, as in 
Bredons Cale it might, becauſe it is & Remainder folldwing, and pet it was 
not taken as a furrenver, loꝛ then it had been again the Jadgement. 
And here firft J do exceedingly commend the Judges that are curious and al⸗ 
moſt ſabtil, Aſtuti (which is the woꝛd uled fn the Proverbs of Solomon in a 
good ſenfe, when it is to a good end) to invent reaſons t means to make Acts, 
accoꝛding to the juſt intent ol the par ties, and to aboid wzong and inſury which 
by rigid rules might be wꝛougbt out of the Act. And that ts wolrperfo2med in 
Bredons Cale, Co. lib. 1. fol. 76. where a Tenant foz ltfe:and he in Reinathver 
in Tall, jopn in a Fine (Come ceo) The Tenant in Tail dies withoiit ſat, 
the Conulee ſhall hold the land, during the life of the Tenant fo2 lie. Poe in 
Bredons Cale a ſtrange effect, fo; the Conuſee that had a Fee made of beth 
eſtates, as ſoon as Tenant in Tail died without ine, had bat an effate 
foz Life ; foz there was no diſcontinuance noz change of the Re verſton, but 
alawfall givingof their effafes, and no moze; ſo in Engliſn Caſe thete. 
| There is no kozſeiture in this Cale beanie the Tenantfo; life gibes net the 
Fee alone, but gives onely ſo much of the Fee as he hath, and joyns with and. 
ther in giving a Fee, that hath power to gie a Fee during his eſtate, without 
w2ong to anꝑ, and therein differs from M. 16. & 17 Eliz. Dyec 239. Of Tenant 
fo2 like, Remainder foz life, joyning in a Feoſtment in Fee, and from 41 E. 3. 
21. of Tenant foꝛ life, making Feoffment in Fee to him in the Remainder in 
Tail and his wife. And il we need (as in Bredon: Caſe to avoid diſcontinu⸗ 
ance, it was deviſed,) that the Remainder in Tail ſhould be taken to paſs 
firſt ſo here to avoid fozfeifure,the Remainder fo2 life may be ſafd fopars frit. 
It is alſo no diſcontinnante, becauſe either ot them gtves their eſtate la tofu. 
lx, and there is no neceſſity toconceive a wꝛong to the Rederſion, ffice a Fee 
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may be determinable by operatton of law, as fn Bredons Cale, though it ſhould 


by the Fine hade been a per lect Fee. it there had been ſach an one to give. And 
Coke in that Cale collects, that by reaſon of that Cale, it Tenanffoz lite, and he 
in remainder in Tail, make a Feoffement by Deed, that this ſhall be no dil⸗ 
continuante, noz ſhall diveſt the reverſton oz remainder depending, becauſe it 
ſhall amount but to a grant of both their eſtates, and ſo it ſhall be a Fee deter- 
minable upon both their eff:ites, and no abſolute Fee from the one noz both, 
whatſoever the wozd impozts, the one conffruction wozking by right, the other 
by w2ong, which the Law will not admit ik the other may by any means ſtand. 
Do ſince thele eſtates might have been ſeveral without fozfettare, the Law 
ſhall marſhall them joyning accordtagly. Wo that this way, though the Te- 
nant in Tail in poſſeCCion ſhould make a diſcontinuance, — wozi a wzong, 
pet the grant of Tenant fo2 life in remainder might be la will. 
Pots my opinfon upon Engliſhes Caſe hereaff.r. Theſe things anding 
thus, it malt follow, that the eſtate (oz life doth not paſs dꝛowned in the Tall, 
as gibing place to it. But if is true, that both the effates that were in them 
ſeberal did paſs from both as diſtinct Authors of the new efkate, according to 
their mealures ED | 
But now in the Conuſee they are but one entire fate made of two, and 
therefoze remove the Confuffon,as Chymiſts do, by extracting and ſegregating 
the ſimples ofa compound: as ſuppoſe this eonveyance were upon condition, the 
entry ſhall reſtoze their eſtates as they were befoze ; fo in Engliſhes Caſe, fn 
Bredons Caſe, the Contiſee took two eſtates, and from two givers, Tenant 
foz life, and an Infant in remainder by Fine. The Conuſee now had but one 
eftate, yet upon reverſal of the ine, the Law reforeth no moze fo the Infant, 
but the remainder, becauſe he gave no moze, pet the eſtate foz life, was as in 
this Caſe given, confounded in the Fee, and no fozfetture made in Engliſhes 
Caſe. So in this Caſe J hold it clear: That ik an inkant Tenant in Tall in 


reverſed his Fine, yet the remainder” fo2 life ſhould have veſted with the 
Conuſee. | 3 8 3 


Then again, admit it ſhould be taken as a diſcontinuance of the Tenant fn 
Tail.and a-Confirmation (which is the leatt) of the Tenant in life to rever- 


ſion, who had that eſtate by the grant of the Donee himſelf, what colour is there 


then tha: the Donoz ſhould recover the i and, as long as that eſtate is out, that 
Himſelf gave⸗ no moze then if the Tenant in re ber ſton had not joyned but kept 
bis right, oz releaſed it to the diſcontinuee. And therefozs put the Caſe, that 
of A. donee in fail remainder to B foz life, reverſſon to C. in Fee, A. diſcontinue 
at the Common 1 ab, this is a pzeſent wzong to the ine in Zail. and to B and 
C. but luch as none can remedy, but in their ſeveral times: ſo that if the (Cne 
of A. ſue not. B. cannot, it B. ſue not, C cannot by the ſame reaſon; if B. will re⸗ 
ſe to the diſcontinuee, oꝛ confirm bis eſtate, it is all one toC:foz his eſtate oz 
right is not thereby anticipated, foz there was nothing taken from him but bis 
reverſion, which is all that he can require. 8 eee 
But if in Bredons Caſe, the Tenant foz life had ſurrendzed his eſtate fo the 
Tenant in Tail in the firff remainder, who had levied the Fine and died with. 
out iſſue he in the ſecond rem inder might have pzefently had his Fozmedon, 
though the Tenant fo; life were alive; foz the eſtate fo life was ſo dꝛowned ag 
there was no moze but the eſtate in Tail, with the other remainder following, 
Do the difference is, where the Tenant foz life in Bredons Caſe ſarrenders_0z 
in the Cale releaſes tothe Tenant in Tail befoze the Alienation, ſo that he 
bath all and gives all, one gtver, and one eſtate onelp. And where there ts a 
jopning in theconvepance, oz a releaſing oz confirmation to his Conuſee, in 


which Caſe it is clear, that he gave but his own ſingle eftate, and the other res 
mains tobe gtven by the proper owner. 


But that that troubles the Judgement in this Caſe J ſuppoſe to be the book 


ol Hea,7.2 5 and the opinion Co 1,6.70.@tr Moyle Finches caſe, That if Donee 
- | | 8 8 in 


poſſeſtton, and he in remander foz life had jopned in a ine, and the Infant.had 
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| 4 Tall be dilſeiled, and the Donoz dilſeiſe that dileiſos, oy 17 1 
ment over, and then the Donee reenter upon the Feoffee, de Wall bade but 


bis firſt estate Tall, and the Reverffon ſhall be turned to the firſt diſtetloz, and 
ſhall not remain with the Feoffee of the Donoz ; whereof the reaſon is, That 
where the ſtranger difſeiſeth the Donee, he gained by wꝛong both the Tail 


nnd theReverſſon, and then had in bim one entire effafe in Fee: Now when 
the Dons; dilſetſeth htm, be gains the eſtate which the diſleiloꝛ bad, which was 
h intire, and ſo his diſſeffin cannot divide the eſtates as thep were; foz his whole 
effate is by the wꝛong in fbe firfl villeiſoz, none having right of entry, but the 
Donee, then when he makes his Feockment over, that gives no eſtate, but that 
wꝛonglull ons. But if gives a wap his right allo, not by granting, but by dzown: 
ing and dying in the land. So then when the Donee reenters, he can have no 
moze then his own, and mult by his entry reftoze the Reveiſton: The Feol⸗ 
fee cannot hold the Reverſton,becaute the eſtate he had was no other then that 
was wzongfully gotten by the Donoz from the firft diſleiſoz, and given to him, 
wherein there was in effect, the Tal of the Donce, and the reverſion of the 
diſſeiſo2; and now when the Donee reenters, he cannot reſtoze the reverſfon 
to the Feoffce, in reſpec of the right, becauſe tt is utterly annihilated by the 
Feoffment , which cannot give, but doth diſtinguiſh it. 8 
And now yon mult ſee no other right; but that which grows out of the diſlei⸗ 
ſozs, whereof thefirft is both the beit in eſtate and right, and ther eloze ik the 
lrſt viſſefſo2 had entered upon the Feoffee of the Donoz diſſeiloz, and then the 
Donee had entered upon him, no doubt the reverſion had been left in the firft 
diſCeiſoz, and then the Feoffee had no wap by his buried right, to recover now, 
o2 alter the death ofthe Donee without iſne;ſo here difference appears, that in 
this caſe the fir ſt diſſefſoz hath right tothe whole eſtate, wherein the right is 
buried, and ſo redounds to his whole benefit: In the pꝛincipal not ſo ; fo2 the 
Lady Frances had right onelp to the reverſion in Fee after both the eſtates | 
ended, whereof the one helps the other. SOR + 
So note that the right doth extingutth, whether it by Feoffement, releaſe 02 
- confirmation, to the benefit of the eſtates then laft in being, as of the firft dif 
ſeiſoz. Puch moze here of the diſcontinuee being now in eſſe, not fo the benefit 
of the ancient right, foz one right cannot extinguilh another. 
That though the Demandant is to be barred of the third part onelp,yef it ies 7 
cauſe to abate the Mrit being a wilfall deſerting, oz departure from his Writ 3 Point, 
Now then admitting that foz the third part, the Demandants are to be bar» 
t red upon their own confeſſfon direct accozding to my optnfon, which mulk be 
| peremptozp- and final foz fo much, though there might have been a good Act{on 
| foz the whole, if they had tarried their time fill after her death; I hold that the 
| Demandant can recover nothing in this ſuif, but the whole Mrit is to be aba⸗ 
fed; fo2 the Writ is falſified of their own ſhowing, and that in a ſubſtantial 
part, and not in point offozm ; Foz it appears, that they have no right of Action 
at all foz this third part. As if a man ſhould demand à debt of twenty pound, 
and confeſs that he hath no right fo ten pound of it, 02 demand an hundzed 
Acres, and confeſs that he hath no right tofifty of them, no doubt the Court 
Ex officio, 03 the party either by Plea in abatement, oz as Amicus curiz at 
leaſt might fake knowledge and abate the Writ. 5 
But if they went on, to iſſue and a UMerdict given, where the Statute gives 
relief,it doth as well when it appears of the parties ſbe wing as ctherw!ſe, 14. 
E. 3. F. Bre. 272, Formedon in deſcender the gift was traverſed to all, after the 
demandant ſatd they were agreed. The Tenant fo confeſs the gift foz part, 
and the demandant fo confeſs no gift foz the reſt; the Court held that by this 
the Writ ould abate ; wherefoze Judgement was firft given againſt the Te- 
nant foz the third part, and againſt the demandant foz the reft. | 
Et 9 H.6. 54. One bzought a detinue foz two wzſtings, and fog one made no 
Title; Babington was of opinton, that though this be a bar foz that, vet Faw 
. ce | „ 


er OE oh Earl of Clanriskards\ © 
RO. Caſe... | | 

"be pleaded in abatement foz all, as being moze to his g advantage, But Cit werd 7 
onely.ſome Writings, then it matt be in bar as the wozthier. But hon if it | 


were found by Mer dict, it were otherwiſe: Wo there likewiſe when a Forme- 
don is bzdught of Land and Addon , which is alſo one general Point of 


\Godfreyes Caſe, Co. lib. 11.4. 
on fire the gift in Tail by the. Fine, 


The alterations made of the reyerſſon 
3 Jac. are true, one by the gift of the thi d part to the Carl of Rutland during 
the life of the Wady Frances, whereof we have ſpoken. 
The other the tondepaner of the reverſion in Fee ſimple al wel ol that third 
art after the Earl ot Rutlands & ſtate ended; as of the otber two parts, both 
8 are to the uſe ofthe Ladp Frances and her heirs as ſt was befoze. 
Lo the ſecond J do agree, that if there be an alteration of the reverſion, 
whereby it is made another reverſton then it was befoze,. that it muſt be men: 
tioned in the Writ;ſo is Wiſemans Cafe, where the reverſion that was in Fee, 
was turned into an E tate in Tall, though in the lame perſon. 
And Fitzb. Nat. Br. 2 19. . Regiſter 242. where an Eſtate foz term of lice 
was —— though ended, pet there is a Mrit mentfoning that Cilate de- 
termined 
But here the reverfſon foz the two parts, is the very ſame in Law in the 
Donoz, that it was at the fir, though it be in her now by a ſecond means that 
is by this 2 Fine to the old uſe. Mherein obſerve Bo-kenbams Caſe 28 Hen. 8. 
Dyer. 7. fol. b which was, that Bo-kenham being Ceſtuy que uſe befo2e the i 
Dtatiite of land holden by Knights ſervice, Jay and other being his Feoffees, 3 
did Jnfeoffe Jenor and others to the uſe of Bo-kenham and his wite, and after g 
their deceaſe to the uſe of Bo-kenham and his heirs: Bo-kenham died and this 
was adjudged to be a reverſton and the old State. And in this Cale, Willowby 
cites a Judgement of the Lozd Roſce's, Which came to this: That a man 2 
ing (as Baldwin puts it) Ceftuy que uſe of two Acres, one by pꝛiozity, and the . 
_ by polke riozity, made a Feeoffment together of both, yet the pzioattp re j 
Now, though when the Lav Frances with the Earl of Eſſex levied the Fine, 
the had no uſe,qs in the other Calss, but land in polleCion, yet ſhe raiſed both I 
the Eftate in Tall, and her own reverſion by ufes. And though lands and 
uſes cannot now ſtand divided, as they did beloze the Statute, pet the owner of 
the land hath power to give the uſe, as he didbefoz2, and the Statute couples 
the lands unto it, as if did when tt found land in ule at the mak ing of the Sta⸗ 
tute. And as upon the Fine of 33 there was fir ſt an uſe which was Judged 
in reverſion, 400 then the land followed in the fame degree; lo the ſeconp Fine 
by the help of the Common Law revives the ſame uſe, being of the ſame re- 
| verſion, and the S tatuie makes it in the ſame degree, and the rather, becauſe 
there is noexpzeſs nſe in either, but the nſe made by Law. 
But that it was a fault, take the Caſe of the Regiſter, & Na. Br, fronger, 
- conſidering that there tbe Fee of reberſion was ne ver ftirred, here it is, ſo 
that von mut plead upon this Statüte, that by fozce of that Conveyance and 
Statute you are ſeiſed, not by fozce of the firſt Conveyance. And ſo it may 
ſerve if you had granted the reve:ſion upon Condition and Reentry. 
At map be objected,tbat the Tenanf 03 Wouchee in this Caſe,could not plead 
this matter in abatement foz two Cauſes, Firf, becauſe they had pleaded a 
Plea in abafement of the Writ befoze, which was judged good againſt them, 
and the Court awarded that they ſhould anſwer to the Action of that WArit. 
Secondly, becauſe they had pleaved in bar, and therefoze could not reſozt 
back to a Plea in abatement, and both are true. 
But I anſwer, that there is no Plea in abatement whereofthe party needs 
fpeak, as of Þleasin abatement arifing dehors the Recozd, and whereof the 


Court can take no knowledge. |} 
ppears to tbe Court, either of the par: : 


4 Point, 


But in this Caſe, where the Cauſe a 
1 as here by! variance from the Regifter in the very. Caſe ap- 


pearls, 


Earl of C lamichards 
- _— 


W pear ing, 02 by falſe Latine, 02 the like, in ſach the Court may we ought * 7 : 9 


cio to abate the writ at anp time. And if the Tenant oz Uonchee ſhall infozm 
the Court of if, he is in that but Amicus Curiæ, and this Jnfozmation. is not 
fozmal tn pleading, noz in Court, but verbal, and may be done anywhere and 
by anybody. As in the Cale ol q. H 6.16. in a Formedon bzought by the Duke 
of York againſt the Earl of Warwick; at the ſummons returned, the Tenanfs 
were demanded and eſſoyned, and the E ſloyner pleaded in the abatement, that 
the Writ was Dux Hiberniæ, where it ought fo be Dominus. And it was ſald 
per Cur. that the E ſoignee can plead nothing, but he map onely demand the 
Demandant to make him Nonſatt ; therefoze he ſhewed this as Amicus Curiæ. 
Foz it was agreed that the Court ex officio, ought to abate when the fault is 


apparent. ET 3 
J condemn the Caſe 40 Edward 3.35. when a Formedon in 


And therefoze e 
deſceuder was bꝛought of twenty Acres, which with other twenty Acres, J. S. 
gave B. and the Demandant held him in ſimul cum D. After view the Tenant 
pleaded this abatement, and it was denied him as an exception, not riſing fcom 
view, which was true as of his Plea, but it was the Office of the Court, Fl. N. 
Br. 26. It muſt be ot parts undibided, and befoze partition the Inſimulz fo then 
if remained a fault, whereof / when it appears to the Court of the Plaintiffs 
— 2 advantage might be taken to abate to the Mrit in ſuch manner as 
afozeſatd. E 5 1 LT, 
Now the onely queſtfon fs, whether the adbantage being pzefermitted, «er it 
might have been taken, and the parties deſcending to an iſſue, and ver dict found 
by twelve men, whether the fault in the Wrtt be remedied by the Statute of Je? 
offails 18 Eliz. c. 13. And (J) hold plainly it is: And'becadſe. this Statute and 
the like, are of ſqveraign nſe to cure thoſe pety maladies that ariſe ofthefe curicus 
fozms of Law; J will inlarge my ſell upon it, and J pꝛoleſs that J may fnlarge 
the extent upon theſe Stat. ſo favourably, as J remove no ſubſtantial point 02 
land mark between right and wzong ; And thereloze J no not berp well like the 
opinion of M. 1. H & 2P.8 M. cited in Sir ohn Heydons Co. l. 11. 6. That a veraict 
between a Demandant and a Uouchee, ſhall be out of the remedy of the Statute 
of 32 H. 8. the wozds being (when the iſae is tryed foz the party plaintiffe ) 
ſurely he is a party both fo the ſuit and (Nue and the Common U uw (which 4s 
the mother and patron ol Reaſon ta a Statute) allows him a patty to take a re. 
leaſe fromthe Demandant. as well as the very Tenant;but he is no Party to the 
Oꝛiginal Writ. It is true that Dztgtnally be is not, but by ſubſkitution of the 
party allowed by Lam and he map plead in Abatement, though he map alſo extoꝛt 
the warranty ol the Tenant having nat taken Pleas. in abatement; ſo Delato- 
ries the party muſt rather take, then put the third party to his warranty, which 
was intended alwayes alt. refugium. But who requires this ſtridnels ? it ts 
not ald Party tothe Dziginal, and the Statute.ſapes Plaintiff oz Demandanf 
generally, not ſaping againſt the party Tenant o: Defendanf. And then, why 
may not by good reaſon; the two Clanfes-foz the Ten ant oz. Defendant-be en⸗ 
larged to anſwer the recipzocal intent ofthe one number, rather then to refrain 
the fozmer by the latter, eſpectaily, ſince it is clearly true, the iſlue found foz the 
Uonchee, is found 
But the other Clauſe found foz the Demandant tlearly, is within both wozds 
and meaning; foz it is oz the Demanvant, and he heath Judgement upon tt 
Againſt the Tenant, and the Tenant over againſt the UMouch e. 

Andthat ts our Caſe, that the Uerdid.here found ts to; the Tiemaudant faz 
two parts indeed. and foz-the other part allo; arguing this point as A do, thoagh 
fo2 the third part it ſell it be a bar, vet itmakes but om as to the abateing ofthe 


whole wzi(tfoz the ret; - | ; 3612? OT 
And though the Statute is want of an Dziginal: watt, not want ot an Oui. 
ginal generally; Pet in a Caſe hetween Wells add Woodhouſe, where Wells 
Trover W Woodhoufe, and after Herdid 
0 


bzought 
i aligned 


Dax for Lo- 
mins, 


5. Point. 


Hobard. 
A f. ult in a 
wiit temedied 
by Statute of 
Jcofailes of 
8 Eliz. 


in eſfect foz the Tenant, and Demandant thereby clearly 


Earl ot Clanickards | 
Gas. 


new Acton of debt in the Kings Bench, in the deber and detinet ugalnſf jr 


afſigned foz Ert oz, the want ot a Bill; It was reſolved in the Exchequer cham: 
ber. that the want ofa Bill in the Rings Bench was no Trroz ; fo2.4 Bill was 
in lieu of an Oziginal: And therefoze was withth the remedy of : 8 Eliz. And ſo 
it hath been off adjudged in the Common'Pleas, that the want ok a Bill foz oz 
-againft an Attozneꝑ is holpen by the ſame Statute But thts Cale of ours is 
not ſubject to that dondt of i & 2 P. & M. thongh the ituez were befween the de. 
mandant and vouchees Foz it fs not within 3 2 H. 8. biit Within 18 Elizib. be- 


ing a fault ſuppoled in the Writ, and that Statute being in general wozds, { 


any Uerdict ſhall be given in any Action. &c.) without menkton befween what 
parties as 32 did. Do nowtheonely que ſtton fs, Whether this fault in the Writ 
(ſuppoſing it a fault) be within the remedy of ; 3 Elizab,c.13. whereof the wozws 
are, It any Uerdic of twelve men oz moze ſhall be hereafter given in any 
Action, Suit,-Btll. Plaint oz Demand in any Court bf 'Recozd, the Judge» 
ment ſhall not be ſtaped 02 reverſed by reaſon of any default, oꝛ lack of tozm 
touching falſe Latine, 02 vartance from the Regiſter, oz other defaults in fozm 
in any Writ oziginal oz judietal; whrreupon firft it is to be obſerved, that the 
faults remedied by the Law muſt be faulfs in fozm, as fozm ſtands in oppoſt- 
tlon againft the matter in Lawand very right, which words are exp2effed in the 
Statute 27 Eliz. of Demarrers, which are ofthe ſame nature, and are facitely 


excluded allo out of this. And therefoze the point of variance from the Reglſter, 


mult not be in matter of Law and very right ; nay though pon have very-right, 

pot maſt not vary from the kinde of W.rit that is pꝛoper to your right; But it pou 

keep the kinde oꝛ ſpecies, you map bat in fozm. n 
Theretoꝛe if you take a Formejion in deſtender where your right is by remain⸗ 


der oz reverter, oꝛ è converſo, it is not holpen. Nay it pvu take reverterfoz re- 


mainder, though both ariſe fcom an Intall made and ended; and thereupon the 
land talling either to tze 82 his Allgnee, J bold it uncurable, (vet in 
grants theſe may ſerbe one fog another; As 18 E. 3. 28. Plow, 170, redibunt fo a 


ranger) Foz thele kinve of variances are not variances from the Regiſter buf 


variances from pour Caſe and Title, foz the nature ot a. vecobery is lfke as in a 
remitter to reſtoze pou to the land accozding fo your Title. 55 
Do iłun Action of debt be brought agatnſt an Executo; in the Deber-& Deti- 
net, the Uervict helps not, fog it differs in nature and judgement, the one char⸗ 
ging the pꝛopet goods of the Delendantz the other netz. 3 
And pet in a ſronger caſe Lancaftel as Exretuti retsvored againtt᷑ Sidley, who 
being in execution in the Kings Benth elcaped and fon his Executoꝛ bꝛonght a 


George Reynolds the Mar ſhal, and had judge ment after ver dict, which was re- 


verled betoꝛe us in the @xchegner Chamber, and pet the woꝛds er the judgement 


were ofthe part or the Piaintick all one but the effec divers; fo; the deber and de- 
xiner ts to his ven uſe and the detitet fo the Centos. 

But there are foʒms curable, as in a Fotmedon in deſrender. the demandant in 
his wait muſt make mention ofevery hett to whom au tetzot is deſtended after 
vifcontinuance, though they were ne ber leiled. Buck mer Caſe. Col. Bf 88. oʒ elle 
it maꝝ be pleaded in abatement, and ſo is FZ. Nat. Br. 220. D & 18 Ez. Ferme- 
don 59. fo runvbeping the lie of the Denz in Formedonin Revertet; pet J hold 
both theſeomiſſjons cared by the verdict, pzovided thif they make tbennſelbes 
hetrs to the lat that was felſed by the ce eh the Tatl,od to the fit it Donee, fo; 
that is material. See Fitzh.Nar.Br.2 18. D. & 219 E. If the Donoz grant his re⸗ 
verſton in Fee, the Gzantee Hall hade & Formedon in reverter, but it he grant 
hts reverſion in Tall, it ſhall be in renninder; pet Ahblv-thit a verditt wt help, 
although it be made reverter upon the Infafl ;:becae-& is true that he hath 
reverſion in tail, and hath rent Incident auto it. Sobôfbdieas Caſo, Alizee 
was Summoneas quod ſint coram præfat. Jufticiariis. WYs Mrit WAs ab- 


ted; but it it were at this day after verdia, it mal be good. - And Khongh in 
Bracebridge his Caſe, 14 Eliaabeth Plow. 424. he were of vpinion that Where an 
Ejectione Firmæ was bzonght of Lund upon a Tpettat Merdic, the Conrt judged. 
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Adams Verſ. Hannor Verſ.] Caſtilion Verſ. Edwards Verſ. 283 
Flemming. Maſe. Exec. of Smith. Exgleton. 


one half undi vide d foz the Plaintiff, and the other hall againſt him; Plow. was 
of opinion that the M zit ought to have abated ; pet all common experience at : 
this day is againſt it after Uerdia, And this J hold fog a Rule, that where the 
Statute of 18 Eliz, doth cure a fault in fozm after Uetdic, it wozks that effec = 
as well where that fault tn fozm appears by the confeſfon of the party, as other 


wiie ; foz the Statute is gener al without difference · So J hold ſt at the mot to 


be but a fault in fozm varying from the Regiſter, when the Writ. demande the 
whole and the Right is but an undi vided parr. 


—_ 


Adams Veil. Flemming. 


Hill. 16 Jac, Rot. 890, aſe 


A Dams bzought an Action upon the Caſe againff Flemming fozfpeaking of 


theſe wozds, viz. he hath foz\wozn himſelf befoze the Tonricel of the He hath for- 
Marches, meaning his Majeſttes Tonncel in the Parches of Wales, in the bea 3 
Sute J had againſt him there, and J will ſue him foz per jury there; and after 8 * 
a Uerdict koz the Plaintife upon not guiltp pleaded, it was moved by the Matches 
Paſter Ser jeant Chibborne in arreſt of Judgement koꝛ the inſufficiency of ales. 
of the words. becauſe this Court cannct take notice of the Councel, 8c. 


* 


And pet Judgement was given with the Plantif, .foz ten pound damages Judgement. 
and cous, 1 „ ie „„ 


1 Hanxor Verſ. Maſe. Audi 
H Annor bzought an Audita Querela againſt Maſe, upon a Aimgement m . 
debt and coſts, and ſhews that he had a Releaſe alter the Judgement, The 
Defendant pleaded that after the Judgement, and after the releaſe ſuppoſed 
to be made, he ſaed fozth a Scir. fac. upon the ſame Judgement, and that upon this. 
Writ he had Judgement fo have execution by vefault. And it was moved by 
Serjeant Harris, anda Cale was cited by him 12 Hen. 7. in Juffice Cooks Re- 


- pozts, fol. 11. That it the Defendant after Judgement have a' releaſe made In what ciſe 


unto him by the Plaintitk and after the Plaintiff ſues a Scir. fac. upon the ſame LIE. 
Judgement, andthe Defendant being garniſhed makes default, and execution 0012448 - 
is awarded, he ſhallnever have an Audica Querela. Dtherwile it is; (fa Nihil © © 


be returned upon the <cir. fac. 


. Caſtillon verſ· Executor of dib. 3 
J :.4 Hoon - Obligation, | 


(= bzough an Action of Debt againit the Executoꝛ or Smith, upon an _ 
Obligation made by the Teffaggr; with Condition foz perſozmance of ſudgzment "HY 
Covenantsi©n an Inventurs, in which there ts a bzeach aCignedfoz plowing of De ani refie- 
Parlh Lands, by the Oxecutoz himſelf after the death of the Teftatoz. And . 

it was moved by Serſeant Henden after Judgement, to haveexecutidn of the: | 
Trecutozs own pzoper goods, foz thaf the bzeach of the Wond was bp the Act 

of the Executoz himſelf. And the Court was againft him, and Judgement was .. 


entred De bonis Teflatoris. - 
Edwards Verſ. gg FF — A Treſpaſs. 
Tr. 17 Jac, Rot. 9444. 1 11 


2 45 T 


Ee. ds, baought.an Acton of Treſpaſs againt-Engleton, fp: that with: ,.1,,1,..;.,, 
fozce and arms he took and = away Quendim canem venaticum -prec. . 
&c. And after Merdia foz the Plantiff, Judgement was given oz the Plain. Ju ig: ment. 
ti by the Court, 23 8 
n : Do2 Hunt 


234 Hunt Verl Green Vert. Steward & Uxor, Verſ. 
Larring. ) Harrington.) Sudbur, &ck .. 
Battery. ha Hunt Verſ. Lawring. 
Tr. 17 Jac. Rot. 944. 
Teft of che Uatb2onght an Action of Alault and Battery againſt Lawring foz beating 


Original, Iet his ſervant, by realon whereof he loft his ſervice,&c. fog a long time, 
and declares that the Battery was done on the 19 of January in the 16 pear of his 
Majeſttes Reign that now is, and that he loſt bis ſervice fo; a long time, viz, 
fo2 the ſpace of fix moneths then next following; and after a Uervic oz the 
Plantiff, and entire dammage aſſeſſed, tt was moved by Serjeant Aſhley, that 
the oziginal vid bear teſt befoze the end of ſix months. And pet the Court gave 
judgment foz the Plantiff, not withſtanding this exception, foz that the videlicer 
is moze then needs. | 


Judgment, 


Green Verſ. Harrington. 


Treſpals. Tr „ 17 Jac. Rot. 92 3 Y 
Eter Green bzonght an Action of Treſpaſs upon the Caſe, againſt Thomas 
I Harrington, What whereas the Defendant 26 of October in the 16 pear of 
his Pajeſties Reign, was indebted unto the Plaintifk in Ten pounds foz 
. Rent in arrear, and unpald unto the Plaintiff foz ape year, ended at the Feat 
Aumſit upon of Saint Michael the Archangel, then laſt paſt, foz certain Lands in Harrington 
promiſe. demiſed unto the afozeſald Defendant by the ſaid Complainant, the ſaid Defen- 
vant, in confideration thereof did allume to pap the ſaidTen pounds, whenſoever 
he would be thereunto required,8&:c, The Defendant pleaded that he made no 
ſich pꝛomiſe. And after a Uerdid foz the Plaintiff, it was moves in arreft of 
judgement, that this was no ſuſficient confiverafton, but that he had god reme- 
dy by action of debt foz bis Rent, and he could not have two remedtes. And 


the Court wolli be addiled. : 


Steward & Uxor Verſ, Sadbury. 


Treſpaſs. J | 
Tr. 16 Jac. Rot. 1655. 


"Imon Steward @fquire, and Dorothy his wife, bzought an Action of Treſ- 

paſs againſt Humphrey Sadbury, foz that with foxce and arms he b2ake the 

Declaration Cloſe of the ſaid Dorothy, When ſhe was fole, and cut and carried away the 

excepred Thozus, and under ⸗ woods ofthe ſatd Dorothy, &c. and declared upon the cut- 

agaioft. ting ol two Acres of under-wood and Thoans, after not guilty, the Plainfiffes 

were non · taite at the Aſſizes, the Playtiffs moved that the Declaration was 

not ſufficient, becaufe Acres of under wand, 8c. was not good, and ſo pzayed 
that the Defendant might not have cofts. But the Court gave Judgement a» 

gainft them fo; the Defendant, that he ſhonld recover colts. 


Judgement: 


2 Deliver- | Gajbard Verſ. Miller. 
ance. Tr. 16 Jac, Rot. 3124- 


1* a ſecond delfberancs, fo; faking away of bis Poꝛſe at Wikefirz-pain, in 
9 ber 0 quodam loco vocato Dze places. The Delendant ſapes that the place 
where to the Where contains twenty Acres parcel of one thouſand Acres, 8c. which one 
| Town, thouſand Acres are, and time ont of minde were pareel of the Pannor of Wike- 
fiez-paio in the County afozeſaid, of which Pannoz Henry Earl of Northum- 
berland was ſeifedin Fee, and acknowledgeth the taking as Bapliſf to the 
ſaid Earl, The Plaintiff traverfeth abſque hoc quod locus in quo, &c. fuit 
N parcella 


— 


_ 


N 

Mannors Verl. Biſhop of? Reldex. Ver © 285 
Lincholn & Naylor. Blackborne, 

parcella Maneri de Wikefitz-pain, the Ven. fc. was awarded de vicineto ds 


Wickfitz-pain,&c. And after trial and verdic here at the Bar, Judgement was 
ffayed, Pro defectu de Ven. fac. becauſe the Ven, fac. ought to habe been De vi- 


a7 1 


cineto Manegi, &c. and not De vicineto ot the Town. 


AMannors Verſ. Biſhop of Lincoln 8 A2uere inped. 
and Naylor. 


Paſc. 17 Jac. Rot. 460. 
a 1 N a Quare impedit, bzought by Mannots, Plaintiſte againft the Biſhop of 
Lincoln and Naylor. The Plaintiffe declared that one Terwhit was ſeſſev 
*of the Pannoz, ad quod, 8c. in Fes, and demiſed the fame to the Plaintiffe 
* fo pears, and that the Church became void, and that Terwhit the Lcaſ- 
* foz pꝛeſented by ulurpation one that was admitted and inſtituted, and thaf 
«after the ſaid Manners being poſſeſſed of the ſaid Paanoz ad quod, &c: tye 
Church became void by reafon, whereof it appertained fo him fo pꝛeſent, &c. 
© Whether this were a good Title in a Quare imped. is the Queſtton in De⸗ 
" marrer. | oy 


Balder Verſ. Blackborne, 


8 | Debts 
Tr. 17 Jac. Rot. 465. 


ND Alder baonght an Action of debt againſt Blackborne fo fwelve pound, and C.: of Debe. 
I declared upon a Demiſe made bp the Plainfiffe fo the Delendant of one 
« Pelluage, 8c. the 14, dap of May, Anno 15. habendum uſque Feſtum ſanQi 
Michael, next following, and fo from year fo pear, &c. peelding twenty four 
pound Rent per annum, &c. - TR hs 
< Upon Nil debet per patriam pleaved, the Jury found a ſpetial Uervi«, that 
ons John Wells was ſeiſed ol the laid Pefſnage, &c. in Fee and held the ſame in 
* Doccage, and by bis laſt Will in waiting, veviſed the ſame Land, 8c. to Anne 
« his daughter, and to her Heirs fozever, af the fall nge of 18 years ; and fue- 
* ther deviſed, that my Wife and Executoʒ ſhall hade the education of my 
© daughter with her poztion of money, and pzofifs of mp Land fo her own uſe, 
without accompt, until mp daughters age aforeſafd, pzobided that the ſaid ©x- 
© ecutrix hall pap the quit Renfs and Fines, &c. And keep, and b2tng up my 
© daughter at School, &c. and made Alice his wife his Erecutrix, and died, Alice 
pꝛobed the Mill, and took upon her the charge and execution thereof, and mar» 
* rieth with one Richard Porie, and after died; and that the faid Poric aligned: 
EE rover his intereſt to the Plaintiffe, who demiſed it unto the defendant. prout in 
; «the Declaration. And that the fafd Anne is living and under the age ol tighteen 
7 * Peers, viz, of the age of fourteen pears, and that that the ſaid Erecufrir hath 
* perfozmed the Mill of the Teffatoz, e eee 
And witbout mucb difficulty od doubt, the Court upon diew and reaving the 
Verdict. gave Andgement fo; the Pla:ntiffe, Foz it is a plain term given to 
the Mile to her own uſe, which accrues to the Þusbans, and the keeping and 
education ol the.Chilve is not of ſuch particular privite, but it may be perfozmed 


Judge men Oh 


effectually by another. 


1 5 Roberts 


* 
* 


= | Roberts Verſ) | Nappers) Farmers N 


Car. Eccl, 


| Roberts Verſ. Young. : 


-þ Re agalnſt Young in a Reple vin, foz taking a wap his Cattel at 
LX Aller in à place called Land Mead. The Defendant dofb acknowledge the 
taking as Baplifffo Sir John Davis Knight the Kings Ser jeant at Law, in 

ea place containing tous Acres, as in his Free: hold dammage Feſanf. In bar 

* of this Cogniſance, the Plantiik pleads, that Henry Earl of Huntington was 

* ſeiſed of the Pannoz of Aller,whereof one Pelſaage, 8c. fs parcel and demiſa⸗ 

ble by Copy, and that within the laid Pannoz, there is this Cuſtom that ebery 
* cuſtomary Tenant of the ſakd Peſſaage, 3c. have uſed to habe Common of Pas 
ture. Ec. in the ſatd place, called Lands Meadow, and ſo derives his Title by 
grant by Copy. The ine is upon this Traverſe, abſque hoc quod infra Mane- 
rium talis habetur conſuetudo quod quilibet tenens cuſtomarius, 8c, have uſed 


Cuſtom of a © fo have Common, 8c. p:our, &ec. andafter a verdict foz the Plainf{f, tt was 
| Mangor can- * Moved by Ser jennt Harris that thts was no Cuſto n; Foz that it doth not ap: 
not extend 
out of 2 
Mannor. 


* pear in the pleading that the place in quo, &c. eft infra Manerium, -becg.iſe the 
* Cuſfom of the Pannoz cannot extend out of the Pannoz, but he ought to pze- 
* ſcribe in the Loꝛdſhip ofthe Pannoz &c. And the Court will be adviſed. | 
Note that the dividing of a Common from the Pannoz, cannot pꝛejudice the 
Common; alſo there is nothing moꝛe common, then foz the K ozds to pzelſcrive 
foz his Tenants by C opp in another mans Land, whereas if it be in his own, it 
hall ever be laid by Cuſtom, 


Nuappers Cale. 


Caf Nute libelled in the Spiritual Court of Wells agatnft vivers Parichto⸗ 
5. Caſe. IN | 
Defendants plead in the Spiritual Court a cuſtom that they there have uſey 
to pay the. tenth part of the Rent reſerved upon their Leaſes, acc. And the 
Judges of the Spiritual Court pzoceed to examine witneſſes to pꝛobe this 
Cuſtom. The ſaivNapper, top that a Cuſtom is determinable at the Common 
Law, and not befoze a Spiritual Judge, moved fo a Pzobibitton: to the © — 
- tual Court, that they ſhould not pꝛoceed to try this Cuſtom befoze them, and the 
Court gave dap fill the next Termfo ſhew cauſe, &c. and in the mean time to 


tap the pzoceedings to examine the ſaid Cuſtom. 


Prohibition. Farmer s Caſe. 55 ©: 
INter Farmer & eee 
J Court into the Spirit 


„„ . A Paobibition was granted ont of this 
ual Court upon diſcharge of the payment of Lythes 
Sta 31 £3. in the hands of the Abbot; upon the Statnte of 31 Hen. 8. and upon iſſue joynep 
4 uu end the Caule was tried at the Bar, | 
of Tyrhe, After fall evidence given, the Plaintiff was Poriſnited, and a Writ of Con- 
| ſultatton awarded, and after the CTonſultaffon, the Plaintift in this Court 
pleaded the ſame Plea, in diſcharge of payment of Lythes, in the Court Cbzi⸗ 
Utan, which wasalledged in the Pꝛohlbttion, which Plea the Spiritual Judge 
Accepted. and pzoceeded fo try the ſame there; and the Court was moved on the 
part of the ſatd Farmer the Parſon, to have a Pzohibitton to. the Spiritu. 
al Judge, that he ſhould not admit of this Plea, which was once tried in this 
Court, and which merely appertained to the Judges of the Common Law fo 
determine, which was granted by the Court; foz the trial at tbe Common 
, way, and the Contultation upon it is final in this very 
Libel. 


Whittingham 


ners of Tintonholt, in the Countyof Somerſet, foz Tythes in kinde. The 


by a Jury ofche County of Norchampron, and | 


Dufte, and upon that 
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—hninghen N Us. Verf Fertenants 4 " Rogles 
of the Erl of Derby. Caſe. 


— 


pyhitting ham & Sarah Un: Verſ. Tertenants of the 
_ Earl of Derby. 


V Norrington in Anno 35 Elizabeth recoveredin this Court, againſt | 1 
the faſd Carl, as well toꝛee bundzeb pound Hebt, as thzee paund cvüs, . fie. 
and made Joan Norringtoa yis Erecutrir, who did befoze Erecntion Inte- 
«fats. WDhe ſald Saraff fook. Adminiſtration of the goovs of the [ii td. Vincent, 
« by the ſaſd [ozn mavmittiiired, and tool to | D Whicringham the ww 
« Blantiff, bvth-which b2onght a Scir. fac. agaiirit the fitv Tertenants upon the 
« ſaid Jubzntent, and hav divers Scir. foe: (upon return in London quod nuf 
« ſine Tenentes) into dfbers E ounttes by one Teſtatum, vir into the Counties ot 
< Lancaſter, Cheſter and Northampton, Rer. Cra: Animarum. Anno 16 Jac; Regis; 
a upon the laid Writ into the Connty of Lancaſter, aScir. feci fs returner agatnt 
O terre Tenants; Et quock non fuerunt plures, v umu default; and June: 
a ment was given to habe G recution agatnif them, And Erectiffon by Elegit 
was awarded agafiefft them. 
< Uponthe latd Writ in the County of Cheſter, it was returned quod cir. 
fect to thirty Tertenants; Et quod non fuerunt plures Tenentes, ten of theſe 
thirty made default, and Itrdgement is paſſed agataſtthem, anv an Elegit a- 
e Warded again them; the other twenty appeared and pleaded ſeverally, and 
upon ſeveral Replicafftong Demarrers are jopned, enfered, and continued, 
: nſque-oR; Michiel hot Termino; upon the thttv cit. fac. the Shertff of the 
£ County of Northampton returneda Scir. feci to the Earl of Bridgewater, . ans 


«© his Conntefs Tenants, &c. who appeared and pleadsd;ardhay daß to amend 
' * thels Plea; till this Torm. 


Belfoze which time, and befoze a b he deny nyo theſe Writ legs 
| the dad Whirtinghan the Puioband bied. - 
Jt was modod by . Serjeant Hendon? f 
 Fir® whether by the death ofthe Duoband, alt the whole Writs ofScir fac. 


Wall nat Hate, as well axainft the Tenants, again the Idivgment tes 
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entered, as ag them that have pleaded. 5 
A 4 Aus ſkton is, whether ( g that alt the Wertts ſhall abate Cir. aui. cult 
again all) the Platndf# ſhall have Epecution agony Ax ot thete Tenants 


bolore the Judgement be given, ER 
the: Court wll be deviled. 88 


* 


'N a Cate ot one Rugles of Suffolk, 4 Banke n 
the Court upon 12 to ir Ribert Crone, t of 25 

of 13 Elizabeth & 1 Jact tt was rende Ae ©t f 
Dikours ſue a Commiſttog, ad others in te | 
ing Credffours, come bekoze vileribeitfor, any will.” 
gs to if, und tower ft 


net be refuſes: hut have their equell page 4s 
tion be made of anp part N te; 
fer .that: came Tot are 


Stat. 12. Elis. 
” c. 6. (7) 3 Jac: | 
bat theo Wall rupr- 
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Hillar. 17. 
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Prohibition. 


Fo Tr. 16 Jac. Rot. 1782. 
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Oe Searle Parſon 
ohn Williams, 


. o 


Clergy for 
Man-ſlaughter 


Chancelloꝛ of London, from whence it 
ence, and kram thence befoze the Jn 
whereupon he had bis pzohibition, 


Judgement. 


_ . . Searle Verſ. Williams, 


and as they did extend it be- 


and den 


125 E. 3. 
ony, (yea 


k, oz his Royal Pajelty) he 


— — 


Searle Ve. 5 1 IG It | 


that Gꝛant) fo3 their ſafe keeping and puniſhment which was alſo again cate- 
fied by another Statute 4 H.4.cap- 3 Raſt. 9. that purgation in ſuch caſes ould 
not be allowed; ſo it ſeemed, that they made their Oꝛdinance to that purpoſe as 
was pꝛemiſed befoze, id eſt, that ther ſhould not be admitted to their purgation, 
but kept in pꝛilon and puniſhed. | . 
So now pou lee, that Clergy might be p2ayed, either befoze oꝛ after convickt⸗ 
on at the firſt : But now ol late times the Common Law runs another courſe, 
fo deny Clergy, until the offender were convicted, wbich it ſeems hath two re⸗ 
| ſpecs ; the one fo retain their Juriſdiction over the Tlergy, which the Clergy 
laboured to diſannul. by challenging the pziſoner at the firft, as was ſaid. The 
other to bzing fozfeiture of goods to the King, by the means of the common 
Law, that the offence ſhould not ntferly paſs unpuniſhed with us and yet fo ſ. ve 
the life of the Dffender. Foz there are two bewefits of Clerap; the one the ſa: - 
ving of the Dffenders life, which is a favour meecrlp of the co nmon Law : fo2 
thatalloweth him foz a Clark oz not, and ſo delivereth him fro n the ſeverity of 
the Law. The other is the way of purgation, which is no Oz dinante of the 
common Law, but is a pꝛadice amongft themſelves rather overſcen and win⸗ 
ked at, then appzoved by the common Law, after conviction. Stanford. r. 7. If 
purgation failed, yet he was not rendꝛed to the Law, but degraded and kept cx 
pꝛiſon till a pardon. Now as the Statute of Weltm, 1. befoze mentioned, that 
giveth way to due purgation after Indice nent, onely ſaith; that if they abuſe th t 
A liberty,the-King wil pꝛobide other remedy therein, I ask how that p2ovifion ſhall 
be: And 3 aͤnkwer, that it was to be done by the ozdinary way of Juſtice. any 
Rule of Courts; foz ſince thep could not have the pziſoner but by favour of the 
King and his Laws, noz could admit his purgation to the pꝛejudice and deroga⸗ 
tion of the p2occedings of the Kings Courts, but as the King by his Statates 
and Laws did permit the ſame, it was agreeable to Juſtice, that the Kings 
Court ſhould deliver htm, abſque Purgatione, after the conviction, becauſe by the 
true meaning of the Laws he ought not fo purge in that Caſe. 
And the Court map deliver a perſon that is an infamous Thief, Abſque Pur- 
gatione: ſo their Diſcretton and Oꝛder is the Rule, 10 E. 3. F. Corone 247. 
opinion of Spiganel. FF N 
But yet it is true, that it the Court did deliver them alter conviction, without 
that Clanſe, they would and did purge them ozdinarilp after conviction. = 
This I ſpeak the rather, becanſe it is commonly ſatd in Books, that a 
Clark attainted, cannot purge, and ſo in other Caſes, which muſt be under ſtood 
that in ſuch Caſes the Record in the Rings Court ts traditur ordinsro abſque 
Purgatione: foz that is all the Recozd the Dzvinary hath to reſtrain his par- 
gation: Foz he hath no Necozd of Attainder, neither is he to take knowledge of 
tho Law of the Land, that an attainted perſon is not fo purge ; and therekoze 
where the Clauſe is not, he will purge attainted oznoft. 3 | 
And ſoon the other ſide, if the Offender were delivered alter conviction, and 
befoge the Attainder abſque Purgatione, (as in foul and apparent fads they 
or and might be, by difcretion of Courts) the Pargation was thereby re: 
| ra ned, ü | : 7 2 5 5 
1 Thꝛee things are to be oblerved, in ths giving and taking ol Clergy at the 
Firſt, that the Court is not to tender it ex officio : but the Clark that is the 
Dfrender is to pꝛay it as being a favor, and a remitting ol the rigour of the La w, | 
pet 22 E. 3. F. Corone 254. ſayes that if the Judge know him fo be a Clark, 
they will not give Judgement, thotigh he pꝛap it not; This is Oz ce, a5 though 


it were a ſpecial pardon not pleaded. 


' Secondly, that if the Offender pzay it, it is not in the choiſe of the Judge to 
deny oz grant, but it muſt be allowed him, where by the Law it is allowable. 
Thirdly, though many of the Statutes, as Wetim. 1. and Arriculi Cleri. cap; 
16. 25. Ed.3. cap. 4. ſpeak of the Dzdinartes demanding of the Clark and, 
vis paibiledge, pet a Clark might pzay 2 pztviledge himſelf, and ſo is ue 

5 ; a 


ba * - * 


a 
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Searl Verſ. 
Williams, 


Stalute 18 E. 3. cap. 2. Raftal, 5, and the Dzvinary conldnot defeat him of it, 
neither diredly by refuſing him, no2 indirectly, and by pzadice, by anſwering 


the Court, that he reads net as a Clark, when he did indeed in juvgement ofthe 
Court. Andtherefoze the Book 21 E. 4. fhat tapes that at Newgate one was fo 


refuſed, was but the opinion of one Judge, and repozted of hearſay, ut Audivi. 


But the Book 9 E. 4. 28. is reſolved better, that if the Oꝛdinarp refuſe him where 


he is capable, pet he ſhall not die. And è Converſo, if the Ozdinarp requires, 


and lapes he reads where he is not capable, pet he ſhall die. 

So the pꝛiviledge may be granted whether the Oꝛdinary will oz no, and by 
conſequerce without him, fo that ik he will be wilfally abſent, the Court map 
both fine him, and pzoceed withouf him; fo2 this is an Act that is done in the 
pꝛeſente ofthe Judge, like the Caſes of Jnſpectfon by the Judge himſelf, which 
are abſolute, and do ober rule any falſe Certificate, oz Anſwer, which is not ſo 
where the Certificate is of things done out of the Court, 22 E.4.F. Corone. 44. 
Relolution of all the Judges, That ik a Ozdinary refaſe a Clark, pet they ſhall 
remand htm to the pztſon, ſc. of the Court, and ſo è Converſo. Fitz. N Br.66.8 4 El. 
Dyer. 215 & Reg. 69. Il the D2dtnary be abfent, the Court may give the pꝛilo⸗ 
ner his Book, and enter his reading, and remand hin to the Gaol, and then the 
Ozdinarp ſhall have the Kings Writ fo the Jafffces,commanding them to com- 
mand the Gaoler fo deliver the pziſoner to the Dzdinarp, which is withont any 
new reading in the pzeſence of the Oꝛzdinar p, 26 Aſſ. 19. F. Corone 191. If the 
Oꝛdinarp ch llenge one that is no Clark he ſhall loſe his tempozalittes, and vet 
alſo, he ſhall loſe the Clark; fog alſo how ſhall he be adjudged no Clark to in⸗ 
duce the fozleiture ofthe Tempozalities of the Dzdinary» e 

Do regularly the Oꝛdinary eben at the Common Law, had no power over a 
Clergy man in a crime oz offence touching the Crown, but where that power 
was given him by the Common Law. 5 

And therefoze when the Kings Court did deliver the Offender to the D2vt- 
nary, it did {imply a power oz permiſſion of the Law, that he might deale with 
him, to convince oꝛ diſcharge him, accozding fo the fozm of their Laws. But 
now that this Statute voth fozbid the del{bery of him to the Ozdinarp, it re- 
tains all power to it ſelf, and denies the Oꝛdinaries. | : 

And therefoze Jam ot clear opinion, that if the Ozdinarp at the Common 


A aw would have con vented a Cburch man to depzibe oz degrade him 10; Felo- 


ny, betoꝛe tis Trtal at the Common Law.that the Pzohibition would have latne, 
fo; holding a Pleaof a C auſe of the Crown, and the pzejudging the Rings 
Court, in eodem. Much rather then in the Parqueſs of Wincheſters Caſe, Co. 
lib. 6. :3. where a Pzohibition was granted, to top the Pꝛobate of a Will foz 
goods, becauſe the ſame Mill did alſo give Lands : Foz though in truth per» 
haps the Will be made all uno flac, and interlaced within one continent oz wzte 
ting, yet in effed they are two Wills, and of dfvers natures, effects, and conu⸗ 
ſances, whereas in the other Cale, the crime is all Tempezal idem individuo, and 
the end ol the Conuſances is onely diwers: That is with as capital, with them 
dep2ivation, oz degrading, oz the like. | 
And again, it after trial ofa Clark, a Felon found guilty oz not guilty, thep 
will p2oceed to p2ove oz diſpzove any thing againft the Uervic and Triall, a 
Pꝛohibition would like wile lie, except onely in this one Caſe of Purgation alter 
con vickton, perko2med accoꝛding to due ſoꝛm, as the Statute W. I. ſpeaks, which 
the Common Law did tolerate. As it a E lark were found not guilty of Felony, 


and ſo diſcharged, if they would after convent him again, and admit new p2oof 


that he were guilty, to depzive him, they were to be p2ohibited : oz ifupong 


Clark a taint delivered, abſque Purgatione, to the Ozdinarp, thep would admit 
bim to his Purgatton, a Pzohibition would lie, yea, and a P2omunire too, rather 
then by a Plea of Lands golden by them, which is not ſd highly a Plea of the 
Crown as criminal Cauſes are ; as among criminal Cauſes thore are degrees, 
as Treaſons,and even ſome again the kings own Person and Pajefty, as the 
Statute of 25 Ed.3. cap, 4. befoze ſpeaks, Alfo if they would ar befween 

| 4 onbi{ction 


— 


Searle Verſ. | 
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Conviction and Clergy, P2ohibifton would lie for pꝛe vention, becauſe the Taule 
is not finiſhed in the Kings Court, other wile ft would be where Clerip is not 
allowed. 1 PIs 3 3 WE, 1 | Io Fs | 
"Bat ir they would not cotifedbert niet 'roepainine the Acts of the Ans 
Courts, but bund their Sentefices npon chem, they were not to de p20hibliedr 
As ifthey did vepzive a man bp wentener becauſe de was tonvicked oz dithinted. 
of Kelonp Purver, ez Pan-laujhter-at the Common Mas. 
But if they took him ok the Kings Court as a Clark, and he were in 
caſe that he might purge, as being onely con vic, and the Purgatton not re- 
ffrafned by the Kings Courts, they tould not deny the way of Purgatton 3 oz 
in that Caſe, there was a Wrif fo eommarid it, upon which ik de were pur 
e 
cleared. ö on EY ” 
But ff that Jury found him guilty, then they might ppvceed agataft him as 
guilty by their Law, and eot pꝛotected by outs; fo2 tYowgh he hav power and 


- poſſibility of Purgatton, pet that did not tonrinde Purgafion Actual Amd the 


Book 8 E. 3.2. is not againſt this, foz it Vzthgs the fidddinent of the ri ime 
there to the Kings Court tneidently:As in the Quare impedit where the Biſhop 
refaſeth a Clark foz a Temporal crime. But a ſentence of dep2zivation in 
the Eccleſtaſticall Court foz a Tempozal crime, keeps the whole taute in 
the Spiritual Court, and ſodetermines of the Capital crime, though not Cayt- 
fally, whereby they judge both of the nature ol the erime, and the vallotty ol 
> pavoſs, neither of which belong unto them. So that Cale ſtands With mp. 

Now the Law ſtanding thus, that the Clark as well ont of Oꝛzders as in 
Oꝛders, pꝛaping bis Book affer conviction (as the Law ns is uſed) havtwo 
benefits ; the one to abold Judgement and fo ſave his lite, the other to make a 
kinde ol loꝛmal Purgatfon of the Crime. The ſirit or thode was a juſt and dire 
favour granted uuto bim by the Common Law of the Land. The ether was 1 
cuſtom entertained, by colour of the Common Law among Ececleffallical per- 
ſons in their Cour ts, which the Statute oz Common Law did ratyer wink at 


Statute 13 Eliz, cap.7. The Titls tdhereof tos this part is. 


then appzove. 
. Noweomes the 


fo2 avotding vr ſundry per juries, and other abuſes in and about Clarks convict ; 
Be it enacted, xc. hat ever perſon that ſhalt have ſhe benefit of bis Clergy, 
ſhallnof therupon be delivered to the ozdinarp-as bath been accuſtomedsbut alter 
ſuch C lergy allowed, and burning in the hand according to the Stalnte, &c ſhall 
toꝛthwitb be enlarged by the Juſtite, &e. And tt be enacted that the Juſtices be 
foze whom ſuch allowance is had, ſhall and may foz the farther correction of thoſe. 
perſons, detafn and keep them in P2iſon fo2 fach conventent time, as they wall 
think convenient, ſo that the ſame exceed not one years impytſonment. Pzovives' 
that ſach Clarks ſhal!be put to anſwer all ſach Felonies, as meaning that he 


$ 


ſhould never be queſtioned againft foz this. = re 
do by this Statute twolkhings are wzought. Firt life ts-pzeſerved, hieb is 
tbe pꝛoper Act of Common La. 


The other, the Purgatton, which was the uſuryation upon the Commun 
Law, is utterly aboliſhed, whereby the Statute ſaith truly, thac fultory perju- 


ries and other abuſes were avopded. = TT. WD, 
The Perjuries indeed were fund zy: One in the Wittieſſes, and compur ga- 
tozs; another in the Jurp. compounded of Clarks and Laymen. Aod of the 
third, the Judge himſelf was not tlear, all tut ning the ſolemũ trial of Truth by 
Dath, into a Ceremonjons and fozmal lye 90> e PETE e 
The ſundzy abuſes the Statute ſpeaks of were firft, the diſbonom and dero- 
gation ofthe Law of the Land and the Kings Court, pea; and to the tate and 
Government it ſelf, all which were deluded by this maske f all whith noarifbed 
that pernitions erroz and ſchifm of 15 t Clarks were „. 
Pp 2 2 3 


an Oꝛder foz velivery of Clarks convict wilhdat Pur gatton and tpen recites that 


Jaa Verf. 
Williams, 


the Kings Courts oz Laws, Another that by connterfett Uerdic, De crudeli- 
tate, they did fruſtrate both the Jury of Indictoꝛs De crudelicate, and the Jury 
of Triers De ſciencia & mera veritate. | 
Do the. ©fatute 18 doth expzefly aboliſh the purgation, which being now one- 
ly after Con vicion, could not be freed from theſe Perjuries and abuſes meant 
by the Law; and the means whereby-the Statute doth aboliſh if, is by deneving 

the delivery of the Clarks convict tothe Ozinary; fog by that the Purgatton 
mult needs ceaſe, which never was, noz could be but befoze thoſe Judges, and 
in their Courts. . 

But now this Statute taking away Purgation, never meant fo abate 02 . 
abzidge the benefif of Clergy, but to give it by the pꝛoper means, and in the 
eie place, and by a moe ready and direct means wi heut circuit oz 

de v 

And thereloze it ſaid firſt, that thep ſhall be admiffed and allowed fo have the 
benefit and pzibiledge of Clergy, that is the general pur view of the Law, And 
the manner how follows, Ragetibe, how it ſhall not be; Aﬀirmative, how it 
ſhall be. That is, be ſhall not be deitbered to the Oꝛdinarp, an unfit Judg e to 
make his Purgation, an undue and unſufferable means how to make it but! hall 
fozthwith enlarged and delivered out ofthe Pꝛilon by the Juſtices, that grant⸗ 
ed the Clergy,the pꝛoper Judges in Court. 
Now fince this Statute hath taken away all power from the D2dinarp in 
Caſe of Clarksconvic, and hathreſumed all to it ſelf, to whom it did Dziot- 
nally belong; this Court ſhall now finally determine the Cauſe, and ſhall leave 
notbing to befurther done in it, in anp other Court, And therefoze if ſaith, that 
he ſhall have the benefit of Clergy ia lite ſhall be ſaded and he Hall be inlar ged 
and delivered ont of pziſon ; that is, freed 4 pœna, and by conſequence 2 W= pa; 
and then pꝛobides, that becauſe ſome offendozs may be ſo enoꝛmous that may de- 
ſer be ſome further puniſhment, it gibes a latitude of power to the Judges, to con⸗ 
tinue by their dilcretton the offender in Þ2iſon foz his farther cozzection, fo that 
it be not above one whole year. 
And ſo it appears plainly, that the Statute path p:eſcribed both the free dif- 
charge of the offender regularly, and the hight of eozrecion the higeſt offence 
capable of Tlergp can be ſubjed unto. 

Now then the laſt queſtion ts, In what manner the Sfatute works this dil 
charge and freeing ofa Clark, à pœna & culpa, whether by ſapply of Purgaffon 
as it wasatthe Common Law; 02 by a kinde of Statute par don. i 

A ſay, nof by a ſupply of Purgation, fo; divers reaſons. 

Flzit, all Clarks delivered to the O2dtnarp, were not receibeable no; nt 
of Purgation, as thoſe that were delivered abſque Purgatione, as by the diſcret(- 

on of the Court, eroneous offenders,Clarks attaint and the like were. 
Though thep 'were capable of Purgation, they were not to be purged, lo the 
Jury had power over them. 

This were moze to diſcredit the Acts of the Law then befoze ; foz then Jury 
went againft Jurp,a kinde of equality oł trials pro & contra, and with them there 
being ſome Clergy men of higher eſteem and faith: But this were to falſifie 
our Jurtes without any equivalent oppoſer, and in their own Court, and by the 
ſame Law, which is oppoſitum in objecto. 

Where tber complain of abuſes in Purgatton of Clarks which were abo- 
lied, this were no leſs then the fozmer,though without Per jurp. 

There was never Purgation in this Caſe by Common Law. 

Therefoze the @atute never warrants to do that the Lawnever did, noz al- 
lowed ; therefoze Jhold it wozks by way ol pardon, which affirms and doth not 
diſaffirm the Mer dict. / 

It you lap there is no wozd in the Statute of Pardon, I ſay, that there is 

much lefs either wozy oz meaning of Purgation ; pet Heſtons Cale 41 Eliz. 

cited in Foxleyes Caſe, Co. 1.5. 110. allows the Statute to wozk both in Natare, 

and in Liewof a Purgation;and alſo of a „ by good conſtrusions of * 
0 


fta, No man all loſe lite oz member fo killing of the Kings Deer, it is b 


Searle Verſ. 
Williams. 


| Now (as J have ſafd) there was noreaſon to intend the Statute of Purga- h 


tion ; ſo if if amount to Pardon, that alone is fo lulkictent, as there is no need 
of a Purgation oꝛ the effect of it. 

Neither is it the wozk of Common Law fo purge the offence that the Law 
hath found and eſtabliſhed, and ſo deftrop their own wozk ; but to pardon ts na⸗ 
tural, being an Ait of common Law, foz an offence at the common Waw, and 
affirms the verdict, and diſaffirms it not, as the purgatton voth. =o that to fake 
it fo2 both is to imply confradictozies. > : . 

Now the Expoſition of the Statute belongs to the Kings Court of Law as 

{f is ſaid in Burcons caſe, Co, lib. 6.13. A Parſon was depzived foz Avalterp, 
Afterwards a general pardon came, which pardoned the Adalter p It was 
judged that the Parſon ipſo facto was reſtozed to his Benefice without ſuit in 
the Eccleſtaſtical & ourt, becauſe the judgment of this pardon, and the fozc2 of 
it belongs to to the Temporal Court and not theirs. 
Now the wozds of the Act do apparently pzvve, that the meaning of the Sta- 
tute was to free the Clark convict from burning in the hand, and fcom ail kur⸗ 
ther puniſhment ; and therefoze mentions that he map pave the priv.ledge and 
benefif of his Clergy, which impozts that he ſhall have as much benefit by bis 
EC lergy as he ſhould have had, which is laving his lite, and (reeing fcom the crime 
ut in pluribus it was. 

But next that he ſhall not habe it by means of the O2dinary, and by the way 
that had been accuſtomed, but onely and immediatelp by the Judges; and. that 
th 7 on ofa pzeſent diſcharge ſhall fozthwith be enlat ged and delidered by 

e Julltces. 

And becaule the party would be unyerſtood to be abſolutely freed and diſchar⸗ 
ged, the Statute takes from the Judges all power of farther puniſhment, but by 
the mild woꝛd of Cozrection gives them power to detain them in pztſon one pear 
and no moze. And the Statute — that the Clark ſhall anſwer all othet 
Felontes, as fearing leaſt the general and free diſcharge ſhould be taken to ex- 
fend to all Felontes: nt to this thep meant not that be ſhould be any wayes 
put to anſwer. 

Now this D2dinance wozking the effect of a pardon, mult needs be under⸗ 
ſtood a pardon, though the wozvs be not ſo verbally, like unte the Cale upon the 


rect wozds : but whereas the eſtate that is now jadged Intall, was a Fee ſimple 
and Altenable, poſt prolem ſuſcitatam, &c. It ozdatns that the Donee ſhall babe 
no power to Aliene, but tt Wall come to the Akne, oz reture to the Donoz if the 
ICae fail. So this is a Periphꝛaſis of a par don in effect; Br. Corone 204. 
Stat. 6. R. 2. Ita wife be raviſhed, the Pusband ſhall have the ſuit to have the 
Offender convict of lile, and Pember ; this makes tt Felony: 5. H. 4. cutting 
off Tongues incurs pin of Felonp. This makes it Felony, Charta de Forres 


E 
that made no Felony. But not the Statute of Money that gives foz bringing in 
ol Money rounded oz counterkeit, fozfeiture of the body of the Offender; this 


be made by doubtlull and ambiguons wozds : And upon the like reafon I hold 
that the's R. 2 cap. That of erpozting of money gives fozfeiture of as mach as 
the Offender map fozfe(t, that ſuch general wozds Will not make a Felony fo; 
which the Otkender thall loſe bis life, but he ſhall fozfeit his lands, againft him- 
ſelf and his heirs, not againſt his hetrs Intall, noz bis Wives D 
as cefſinte cauſa ceſſat effectus, ſo there are ſome effects ſo intident, that if they 


are not found, you map afficar that there is no cauſe which maſt pzoduce ſuch 


an effect. Foz though heat makes no fire, pet pou map affirm, that there is no 
fire where there is no heat. 


And take the Law to have none other effect but to ſet him at large, and fo leave 
dim till as a Felon convict — could he not acquire goods as by the. 


Statute De donis conditionalibus which vo not make an eftate in Tailby di 


makes no Felony, but impozts oticly perpetual impztſonment,that is the liberty, 
-andas it were the aſe of bis bod; foz Felonies and capital crimes ſhall never 


ower. And 


32 map. An ? 


. 
11 
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Feen Ver. 
| Codke. 


Star cham- - 


ber; 


And therefoze J hold that it a man ſhall call him Felon, oz Thief, he map 
have his Action, as upon any other Pardon, which we refolved in the Eaſe of 
Cutding on verſ Wilkins. Trin. i 3 Jac.Rot;9 _ 1 

Now it is plain. That this man can be no moze impeached noz con bented at 
the Common Law, foz this ertime being a Tempozal crime; and therefoze much 
leſs in the Spiritual Court which can hold no-Pleq of a Tempozal crime, 
though it were in his fill fozce at the common law. And that was the reaſon 
of the Pꝛeſident. N 27 & 28 Eliz. Rot, 2574. in the caſe of Matthew Nichols Ut⸗ 
tar ol Saint Merrin in Cor-wall who was con victed of Felony, befeze Vanwood 
and Anderſon, and burnf in the hand, and was alter ward tmpeachev by one 


william Chaffe fn the Eccleſtaſtteal Tonrt, contra debitam legum hujus Regni 


Angliæ formam :- affirming that the Uſcarage was void by reaſon of the con⸗ 
viction, and that be was pꝛeſented thereunto by the Nneen. and ſo pzohtbited 
his ſuit, which is the very Caſe. That after the diſcharge of the Clark ton vic 
by the Satute, de could no: be questioned foz it in the Eccleſtaſticall Court, as 


oz an offence to ſhake the Church void by ſentence of depzabation 


Now though the Stafate ſaith, after burning in the hand acco2ding to the 
Otatute in that behalt he Wall be diſcharged, and here is no burning in the 
hand ; that makes nothing; foz the Statute 4 H. 7. cap. i 3, that gave burning in 
the band ercepts Clarks in Ozdezs : and though 3 2 H. 8. cap. 3. appoints er: 
pzellp, that they ſhall be burnt as well as otbers pet 1 E.6. cap 12 gfves Cler- 
gy in like manner as it was in 1 H. 8. wherebp the Tlergy are reffoged fo their 
fozmer Paſvlledge, which pet was not obler ved in the ſame Caſe of Nichols ag 
afozeſaid. But though it were in a Cale where the hand ought to be burnt, 
ret it was not fo efſential, but a man may have the benefit of the Statute 
though he be not burnt. And the Ring map pardon the burning; Foz tbe 
burning even in an Appeal, is no part of the Judgement, noz ſo much as inthe 
nature of the puniſhment, but rather a mark to notiſle that he may have bis 
Clergy but onte. 5 Ce” EE SR Hg 

o where the Statute ſapes after burning, it tmpozts -wheze burtiing onght 
tobe ofherwile the Statute ould do no good fo Clarks, foz whom it was moſt 


Huſſey Verſ. Cook. 
Paſc, 18 Jac. Regis. 


Cook and others Defendanfs : It was affirmed in the diſcuſing of the 
Cauſe, thatthe party himſelf; oz bis ſervant, oz as that, Tale was, the Son, 
oz near Kinſman of Yiftriſs Leyton, the Defendant might ride, oz go ta her 
to pꝛoture the Jury to appear, there being no other ill qualified circumſtante in 
tt: Bat ik either the party, oz any other ſhould ſollicite anpof the Jury not fo 


appear, it was puntfhable ; fo2 that doth both.velap Jnltice, and is a kinde ot 
packing of a Jury. e ; — 


| FA | 1 1 2 | | | f 
Allo it the party. oʒ anꝝ other do move atiy man to attend, oꝛ be in readineſs 
to appear, upon a Tales, il there hail be one De Circumſtantibus: That ts alſo 
punichable foz the ſame Reaſon. And in that Caſe it was alto agreed, that f 
Witneſs depoſe that the Detendand did perſwade a Juroz fo appear, aud to do 
him N a_—_ wy 2 % 144 That this is no ſaffictent 
pzoof in C riminals, becauſe the Court muſt know the verp wozds, to judge ol 
their fozce.and effect. VV | * 


Slade 


Slade Vet. 
Drake, 


Slade Verſ. Drake, Prohibition) 


Mich. 15 Jac, Rot. 2439. 


R 9 Slade bzings a Pzohibitfon again John Drake Eſquire, Farmer 
of the Rectozy of Axminfter, and veclares that whereas Richard Gill late 


Meſſnage and divers Lands, Poadow and Paſture, parcel of the poſſeſſ{ong- 
of that Ponaſterp, to the time ofthe viſfolution in Fee. And whereas alſo the 
ſame Abbot bp himſelf and his Farmers, at the time of the ſame diſtolution did 
hold and in joy the ſame acquittey and diſcharged ot all manner of Tythes, and 
ſo ſefzed ſurrend2ed the lame 30 H. 8. and then rerites the clauſe of diſcharge of 
Tythes in the Statute, 31 H. 8; and then bzings down the Land by diſcent to 
Queen Elizabeth, and from her to the Duke of Norfolk, and from him tothe 
Lozd William Howard: And that he by Indenture inrolled in the Chancery, 
within fix Poneths, did bargain and fell the ſame unto the Loz2v Peter and his 
fendant. did ſue him in the Conſiffozp Court of the Biſhop of Exeter foz Tythe 
ol Wheat and other Gram againl the fozm ofthe ſatd Statute. 
Whereupon the Defendant demurs in Law generally, and pꝛapes a Con⸗ 


Upon this Caſe alter ſolemn Argument Judgement. was given foz the Defen- 
dant, and a Conſultation awarded, Warberton diſlenting. 

Intde Argument of this C ale, I mave two great points. 

The Firft, whether ths Declaration were good oz no;and J held it not good. 

The ſecond, whether the fault of Declaration were in the ſubſtante, ſo that 
 adbantaxe might be taken of it upon a general demar ; and J held tie fault 
ſubſtantial. JI firf® pꝛoleſſed if my judgement ſhould fake counſel of my inte- 
reſt oz affection, I Mould be of another minde, but I was bound within fozmer 
Rules of Juſtice, Pꝛeũdents, Religion and Pzudence. Jufffce, ſuum cuique 
tribuere, Tythes to whom Tpthos belong. Pzellvent, State ſaper ſemitas anti. 
quas. Religion, Meritò ſumma habetur ratio, qua pro Religione facit. Þqu- 
dence, Quod dubitas ne feceris. De non apparentibus & non exiftentibus eadem 
eſt ratio. | 


Now to the firſt point. 


Itleton ſapes, that the pleading is the honourable, commendable and pꝛo⸗ 
_- fifable part ofthe i aw, and by good deſert it is ſo. Foʒ caſes ariſe by chance, 
and are many times intricate, confuſed and obſcured; and are call into ſoꝛm and 
made evident clear and eaſts, both to Judge, and Juvy (which: are the Acbi⸗ 
tratoꝛs of all cauſes) by good and fair pleading. So that this is the pzincipai 
Art of Law, foz pleaving is not talking ; and therefoze it is required that plead- 
ing be true; that is the goodneſs and berfne of pleading ; and that it be certain 
and ſingle. and that is the beauty and grace of pleaui g. 
Therefoze the Lawrefaſeth double pleading, and negative pꝛegnant, though 
— true, becanſe they do inbeagle, and not ſettie the Judgment upon one 
point. 5 eke ieee 
Therefoze firft general pleading is diſallowed. though it be in matters ol Fact, 
as a Covenant to make Effate by the advice of J. S. he maſt ſhew what advice 
he gave: 26 H. 8. 1. 6 E. 4.9. | | 5 5 
Condition that the Obligee ſhall enjop an Office accozding to a Gzant of 
Letters Patents, he muſt not plead in hæc verbs, hut he malt ſhew the effect 
of the Letters Patents, and the en joping arcozdingig. oh 
But becauſe it hath been ſad, this is a ſpiritual Act (which yet A grant not fo 
be lo,) he that pleads depolition or arr Abbot, ho Wall plead bofoze what ©2dt- 
ry. 9 E- 4,24. od 


Devos, 


Abbot of the Ponafferp of Newham, in the County of Devon, was ſetzed ot a Drake. 


ſaltation. | Judgement. 


The Law , 

loves fiogle 
pleading,ab- 
- hors double. 


- Slade. Verl. 
Drake. 


Diſcharge of 


So debt nyon Leaſe of a Uicarage, the Defendant pleading a Dequeſtratton, 
muff ſhew by what Oꝛdinarp, fo2z what cauſes, as foz Ron⸗Keſtdence oz the 
like, and legal pzoceſs of ſequeſtration, 5 E. 4. 29. 

Do union of Chappel muſt be ſhewed ; by whom; Scil. The Pope oz Bi- 
ſhop, not generally, Concurrentibus iis, &c. 11H, 7.8. 

In pleading a Divozce, pou mult ſhew beloze whom it was, and ſet fozth the 
cauſe of Divozce, 11 H.7-27: but all the pzoceedings pou ſhall not need, as pon 
ſhould of a Recovery at the coanmon Law, 21 E. 4. And therefoze in Specots 
Caſe, C. l. 5. 57 the Biſhop cannot plead cauſe of refuſal, Schiſmaticus invetera- 
tus: No2 upon the Statute 4 H.4. that a man was delamed of Yerefſe. But they 
malt ſpecifie the Sthiſm oz Yerefte, though they be matters of meer ſpiritnal 
Cognizance Vide Dyer, 8 Eliz. 154. Yaunter of Taverns, player at anlawfall 
games, & ob alia diverſa criming criminoſus | . 

Foz thts is regular foz diſfetence between the Kings Courts and the Courts 
Eccleftaftical, that though a ſpiritual cauſe cannot oziginallp and pꝛimitivelp 
fall into the Kings Court; ä „ 


$ 


As fo calling of a man Yereticihe ſhall not have an Action of the Caſe, 20 
H. 8. pet if a civil Action be well commenced, as in the caſes cited, a Quare-im- 
ped oz an Action of falſe impztſonment, ik any thing fall incidently, that is ſpiri- 
tual, the Kings Court ſhall continue the Plea upon it, either by Jary oz De- 
murrer, except in caſe where the L aw hath pzovtved trial by Eccleſiaſticks ; as 
by the iſſue upon B. ſtar dy N*unques accouple, 8c. literature, andthe ljke : In 
which caſes the 15(ſhops are not Judges, but Piniſfers of the Kings Courts, 
as other Kinde of @ryezs are; whereupen the Court p2oceeds to Judgement 
accoꝛding fo their Certificates and Trials. But on the contrary, if a caſe be- 
gin well in the Spiritual Court as being Spiritual, and a point fall incident⸗ 
ly, that is of Tempozal cogntzance, it is clean contrarp; foz the Trial is cal- 
led from them as in daily experience, in pzeſcriptton and limits of Pariſhes, in 
ſuits of Tpthes. 1 
Now if it be a point of diſcharge, that is to be pleaded as this caſe is, it maſt 
eber be pleaded ſpeciallp, and ſhewed to the Court how the diſcharge is: Foz it 
is no diſcharge il it be not ſafficient, and the fufficiency is matter of Law, and 
therefoze muſt be ſeen and judged by the Court. As is 22 F. 4. fol. 40. And Man- 
ſels Caſe, Co. lib 2. fol 3. 8 
Now touching the viſcherging of Tythes themſelves, and the pleading of 
them at the common Law; It is to be ebſer bed, that thep are things of common 
right. and do of right belong unto the Church. And therefoze though it be true, 
that befoze the Councel of Lateran, there were no Pariſhes, noꝛ Partſh Prieſts 
that could claim them, but a man might give them to what Spiritual perſon 
he would, pet fo the Church he mult give them. Pet fince Pariſhes were 
erected they are due fo the Parſon, (except in Spiritual regular Caſes oꝛ Uicar 
of the Partſh; and therefoze when you have a prohibition of dicharge of Tythes, 
you muſt conſider it is a Plea in Bar againſt common right, to a Demand of 
Tpthes, which is a common right, though they be in ſeveral Courts, as by a 
Releaſe either in Deed oz Law. | 
Now then if pon will diſcharge a juſt Demand, you muſt ſafisfie the Court 
ol pour diſcharge : conſider then the kinds of diſcharge of Tythes, the perſons 
capable of them and the means how: | | 
The perſons oꝛ bodies capable of them, are either Dpiritual oz Tempozal, 
Tempozal I ſay when thep were Tempozal, when the diſcharge div firft 
velt in then; for otherwiſe if the Tempozal man ſucceeds a Spiritnal bodp in 
diſcharge, as upon the Statute 31. H. S. it is to be recꝶ oned in a Spiritual per: 
ſon or body, not in Temnpozal. 5 
The Spiritual perſon had. four oꝛdinar p wapes of diſcharge, that is, Firſt 
Bull ok the Pope: Decondly, Compoſttion : Thirdly, Pꝛeſcription, and theſe 
were abſolute. | | 
Fourthly, Oꝛder, and that was limitted to long as Land remained in the Pa. 
9 nurance 


a pzeſcription of ſach charge, 1 it 
ſhould ſutfer a intlchtek to fole 
dangerous conſequetice, then dierte to admit a ſpoll'of the 'Chntch 
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nuance of the Religions perſons themſelves. and thele were the Citerclang, 
the Templars, aud the Hoſpltalers, oꝛ > Jeruſtrneays But unity of polke ſion 
of the Parſonage appzopafate, aud the Land Tithble was i no dil cherer. noꝛ fo 
holven at the common Law ; But how that canie into iſe, and gpon.what rea- 
ſons, and with what cautf6its; arid hbw vevtibtiih th pidivinit, J Wall ſpeak after 
when I come to the Stute of z1 H. 8. 

Now clearly at the Common Law, the raſan perſon, ould jiot claim 1 his 
diſcharge by Bull. cortþofftidn 02 oꝛdet; but he muſt pl; ad it with his ground 
and reaſon, ſpecialiy; Btit his diſthatge by pielerlotton ag allowed him.with. 


out amp other reaſon, becauſe he was a perſon capable of ſach dilcharge. And ſo 


the oziginall was pꝛobable, and therefo2e the 1 26ſcrtption ju Jag allo 
o'her caſes fmumemoztal, whereof the digte talmot be töimd, but 
ſumed juſt. 

Now tempozall perfons, (not fo fpeak of {be Wing which, was a tpectall 
Caſe, 22 Aſſiſes ) had two wayes to _ Tythes, oz to dilcharge Tytheg; the 
firſt was by grant of the Parſon, Patron, 0 2 D; ner: the other was by a pꝛe- 
feriptton; but that was eber, 154 preſerip Ko plex, biet 929 poſica, not a p2e-- 
fcription ingle bur compounded, dite ering 1 the keel of the 12 ituall perſons. 
And ſo is Piggots and Herons caſe. 

And ſoars the Common caſes where men hahe he dilcharge of ' Tythes in 
kind by paying compoſition loꝛ them in mon oz Land 02 RW, helo oz enjJoy- 
ted by Parſons and Uſcars in lieu of therii, & E. 4. F. N B. & 

But now not a ſtrange Anomaluin in this caſe. Tythes dltkertug f. from all 
other caſes in Law. 

F02 whereas pꝛeſcription and antiquitp of tine ties all alber les and 
ſuppoſeth the beſt begining that Law cob gibs * : In. this, _ * 
clean contraty. Foz whereas a gzant of/ a" Nee at con, Fa 
gody of it 4 — r 
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C be next is. Zbat it hath created and made one new dfſchirge which was 
not befoze at the Common Law, that is the untty of the poſſeſſfon of the Parſoe 
nage and the Land Tythable in one hand Oe 

And thts was long tontroverted and now is a received opinion, by the deter- 


- mination of the Kings Courts to be de lege, a diſcharge within the meaning of 
the Law, as the Divines ey that Articles are made de fide by the detcrminath 


tion of the Church. | 

But in this caſe ofunify, four things are to be obſer ved. 

Fizff, That it is no diſcharge of Tythes but (as it is well obſerved) a dil⸗ 
charge of the payment of Tythes, and therefoze if it it be pleaved by way of dil⸗ 
charge generally, and the Jury finde nothing but a perpetual unity. it ts found a- 
gainſt the pleader,and ſo much is agreed in Priddle and Nappers caſe. + 

It ts no diſcharge except it be by p2eſertytion.' 

If it be perpetual, yet if it be alledged that the Abbot, oz his Farmer patd 
Tythes, that doth deſtroy the pzeſcription. becauſe that pzov?s that there was 
no real diſch:rge, bat a non payment by untty onely; Pet an unity by pꝛeſcrip⸗ 
tion is good p: ima facie, but not of it ſelk, but in contemplatfon of a perfect 


* diſcharge, that ſh all be ſuppoſed though it cannot be found ko; the infinfteneſs 


and f-npoſſibllity of ſearch of things beyond memozp, | 
Laftly, thoagh unity perpetual be allowed, pet it is not well pleaded except 
pou add that ra: ione inde thep held diſchar ged of papment of Tythes time out of 
min de; fo2 though the unity ſhall be traverſed, and not that concluſion oz con- 
ſequent, pet that concluſion fixeth if to the Statute, and anſwers the real and 
pet fect diſcharge that is pzeſumed under the unity, to which the unity it ſelf is 
but augmentattve : but pet J am of opinion, it is but a fault in tozm, which will 
be cured hy a verdict 02 general demurrer. | 
This diſcharge by untty being the onely diſcharge that is created and made 
or new by this Statute, all other diſcharges are not otber wapes pzeſer bed, but by 
theſe wozds, [That he Ring, his heirs and ſucceſtozs, and ſach perſons their 
Heirs and Aſſgnes, which ſhall have and hold them accczding to their eſtates 
and titles, be diſcharged and acquitted of payment of Tythes, as ſreelp, and in as 
large and ample manner as the ſaid Abbot had oz held the ſame at the day of the 
diColution of the ſame. |] 


Do fit t it ts plain that this Clauſe gives neither new d. ſcharges noz inlarges 


tbe old, but continues and bounds them within rhe limits of thoſe that were en: 


joped bp the Abbot both by Wozd and meaniag accoꝛding to the Cafes, Tor,cants. 
&c. Foz though unity {as hath been ſaid) be now uſed fo2 a diſcharge yet it is not 
fofo2 it ſelf, but foz a moze perfect, which is pꝛelamed though it appears not. 

Ho this being the ſubſtance and body of this Clauſe in woꝛd and meaning. 
It is ſtrange it ſhould be moved, that out of this clauſe may be dzawn a conceipt 
ol a liberty given to the poſleſloꝛs of Abby Lands, to plead their diſcharges in 
other fozm, and with moze generality and flavour, then the Abbots themſelves 
had in thoſe caſes: A gainſt which the reaſons are many 

Fizſt, the wozd is expzeſlp touching the having and holding of them. 
not a touch noꝛ a glance of the pleading ol them, which is meerly heteroge- 
neum. | | 
Secondly, If theſe wozds Gould be extended fo pleading it would turn ex» 
p2ellp againſt them ; foz then it muſt be underſfood, that they ſhall have the 
benefit of ple. ding, in as large and ample manner as the Abbots had. Which 
implyesa negative, That it thall be in no other noz larger manner; foz the 
Rule is, That affirmattves in Statutes that introduce new Laws, do imply & 
negative ofall that ts not in the Pur view. 
And therefoze in Amy Townſerds Caſe Plow. 111. it is adjuvged, as it hath 
been ſinte, that where one comes to a poſſeſſion by a uſe out ofa State viſcontinn- 
ed, ſo that the entry was not laWfull to the Ceſtui que uſe,ſach a poſſeſlion woʒks 
no, Remitter, becauſe the Statute appoints the poſſeſſion in the ſame manner 
and fozm (which impoꝛts a negatibe, and no other) as are in aſe. 


Do 
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80 the Statufe Weſtm. 2. appoints that the the Demanventin a 4 ei de. 

forceat may vonch acli eſſet tenens ; ił in the firſt Action he touid not voach as tf 
tt were a Scir fac. then rannot he voncy in the Quad ei deforcenr, being We- 
mandant, 14 Hl. 7. 18 

Thirdly, tr you ſhall abt this Expoſition upon this Clanfe;you _ admit 
it alſo upon the body of the Law, upon the like wozps, which are thus The 
King wall have and hold, fo Pim. bis Heirs and Surteſſoꝛs, all Ponakertes, 
and all thefr Lands, Tenements, Renf5, and in as large and ample manner 
as the Abbots had the ſame, at the time ef the diſſolntfon ; ſo then it ſhall ſaffice 
fo plead that the Abbot was ſeized ol a Rent charge ont ol my Land at the time 
of the diſcolution, &c. without ſhewing any other Title. And ſo of other Sta- 
tutes; and thts kinde of pleading hath the ſame pꝛetente of lols of Writings, of 

N Gꝛants, of Rents, Reverfions, and th like, and inũnttenels of ſearch, and 

= moꝛe then the caſe of Bolli and the Une. : 

| 4 Thts fozm of pleading that lies ſa-open and obvious in wozws of the Statute, 4 * 

ö and was ſoeaſle and pleaſing to tbem that ſought dfſcharge, ws never fo thts | 

1 dap a nongſt ſo many buſte wits e-2er offered in any Anthentical pleading, mach 

leſs received thejeaft allowance, by the opinion of any learned v2 grave man bat 

the confrary by the ſpecificafton of the diſcharges, except in the Caſe of pzeſcrip: 

tion; And pet in the kale of Unity, though it be by pꝛeſcription, it is aiſo ſpecified. 
5 Laflly, this were to take a Statute tontrarp tothe Common Law, which 

truſted not Laymen with their Pꝛeſcriptions, and pet now pon will truft then 
without Pꝛeſcription, with that that belongs to the Court to Judge. And this 
ti againſt à main Rule in expounding Statutes. eſpecially in Odiofis. 

So no man but can ſee what abſurdittes wonldfollow by admitting a change 
of Regular ſoꝛms of Pleading to valgar ſpeech, uſen in Acts of Parliament, to 
erp:eſſe the meanings which are every day by the Judges extended, reſtrained, 

and changed accoding to a better Rule of Reaſon and Juſtice then the wozds 
bear. And if the woꝛds rule not in lubſtante, mach lefs in the fozms of pleading, 
which ts the Act ol Law. as hath been ſaid: And tzts pꝛeſſdent of trregulartty of 
_ pleading, is ag ill in conſequence as the pzincipal. 

So the statue of 4 H.4. of Yereffe befoze mentioned, was not pleaded as the 
Statute went in general, but the Berefie ſpectally afſigned. 
Now take the Statute 34 H. 8: cap. 20. that pzovives, that if the Tenanf in 2 
Cail oł the gift and p2oviſſon of the Bing, ſaffer a conmon Recovery, the Re- 
beifion o Remainder then being in the King, that uch Recovery ſhall not 
binde the Heirs in Tail. but that they mayenter after the death ot the Tenant 
in Tatl; will any man ſay that the Heir may plead, that his Anceſtozs was Te. 
nant in Tall of the Kings P2oviſton and Reberſton oz Rematnder in the 
Crown, when he ſuffered the Recoverps 
Do in the Caſe of 11 H. 7. c. 20. tf any woman(being Tenant in tall ot the gift 5 
of any the Anreffo2s of the Husband) viſrontiuned, the ſame ſhall be vold, and 

that t ſhall be lawfull to the perſon ts whom the intereſt after the death of the 

woman ſhall appertain to enter: will any man ſay that it were well pleaded in 
theſe wozds, without ſhewing how the Sate grew, oz how the diſtontinuante 
was made e and yet he that is to take the benefit, map be a ſtranger to the con- 
vepante, as upon a Cobenant toratle the uſe. | 
SBoupon the fatute 32 Hen. 8. ofconvitions, Theſe are no miſchiefs to the 
diſcharges that were bcfoze time of memozy of all fo2ts : Foz ther muft be 
maintained and pleaded by pzeſcription; even Unity it ſelf map be 10. Neither 
fs there any miſchief in effi to thole viſcharges; which were created fince me- 
mozy, it they be true, and the Oziginal unknown; to; they map be both fappo- 
ſed and plaeded by pzefcriptton : Foz they bad their effect of diſcharge, and the 
pꝛeſcziption cannot be tmpeached, bat by ſhewing a late Oziginal of ſuch vil- 
charge, which it the Adverſary-can ſhew, the Party himſelf may much better: 
So then there remains no pzejudice but tn one Caſe, where there can be no rea⸗ 
0 _ „ of a lawfall diſcharge, which is where there cannot i 
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rxapment is the common ebtdence fo2 the pzoof of a bf 


be a diſcharge by pꝛeſcriptiou, that is, where either the Abby was founded, oz the 
Lands purchaſed to the Abby ſince memozp,in whtch caſe to pꝛeſume a viſcharge 
even tothe laſt times, where fhere is no appearance ot it, is as much as to ſay 
all Abbeps have diſcharges foz all their Lands, which may be extended even to 
Oꝛders that had diſcharges thereby foz their own Manurance; foz thep might al- 
ſo obtain by Bull oz otherwiſe, gener al andabſolufe diſcharges; and this may be 
concluded-that ifthis fozm of pleading be once received, pou ſhall have all others 


leff, and this onelp uſed, which is one of the'weightteff reaſons that makes me 


er} Þ»e it conũdering the bulle wits, that have uſed all moans to win viſcharges 
and fozms of pleading to that purpoſe, and pet never took boldneſs to offer this; 
and what needed all the labour abont unity by pzeſcription, oz without pzeſcrip- 
tion, if they might habe pleaded diſcharges at the time of the diſolution. Foz 
it is eaſte to pꝛobe a non-payment, by reaſon of an unity foz any time; and non: 


| be pz! (charge ſaffictent, Which 
may be pꝛobed when a perpetual unffy cannot be. oe GT: 

Diſcharge in Abbets mut now be pꝛobed 2 poſteriori,. foz no man living can 
now ſpeak to the time of Abbots, As to the Caſe of Wimbiſh and Talboyes, it 
is no authority; foz the Judges are divided (wo fo two. Secondly, both parteis 
pleaded their viz, covin ànd deceit were matter offac. WS 
And as to the caſe of iir»ta Marcella; that is no authority at all; foz no Judge 
ſpeaks a wozd to that point, and the judgement paſſeth againſt him that pleaded 
ſoa, But that indeed was upon another reaſon and point And as to Cooks opt- 
nion in this Eaſe ofthe Biſhop of Canterbury, lib. 2 48. J anſwer, ff irſt, that 
the opinion makes not at all to the judgement of the Cale to ſay that by the Sta. 
tate 3 1 ſuch a diſcharge map be pleaded. | 

Next it is no part ofthe reſolution of the Court, but an addition of his own, 
and that ſaddata and inter poſe . 
- Thirdly, it is fo imperfectly ſet down, that the Pꝛioz, &c. fo it map be the 
P3toz and his Pzedeceſozs. RR , 
And that ſuch an Allegation is commonly uſed in P2ohlbitions, which ar. 
gues plainlp, that either he miſkook the pzactice, 02 the Book milfook him, 
which A rather belee ve, which is made the ground of his opinton : foz there is no 


authentical Pzeſidont, much lels Judgement oz grave opinton to that pur poſe. 


And again that Cafe and Wincheſter, in the ſame Book, fol. 44. being both 3 8 
Elizabeth, Pridleyes Caſe, coming after 10 Jacob, in his 11 Book f l. 44. he 
makes theſe que ſtions, that it an Abbey have been time out of miade, and an ap- 
pꝛopꝛiatton inte, yet they may pꝛeſtribe in a general diſcharge ; fo2 that map be 
though a unity come after. But ſatfh he, if the Abbey it ſelf were founded ſince 
-memorp, then he tannot pzeſcribe at all in the general diſcharge, and ſo lea ves it 
asa Cale deſperate, where the Abbey was founded ſince me moꝛy, which yet he 
might eaſlly have relfeved, tt he migyt p'ead a dfſch.irge, time of the difſoluffon, 
without ſewing how, which is either a retradion oz au explanation of his ſ0z- 
-mer Repozt. — _— as a 

Now to that which was well moved and objected by my bꝛother Hutton, that 
the Plaintiff hath net well conveyed himſelffo the land charged with Tithes, 3 
hold that the defendanf, notwithtandfag that deled cannot upon the whole mat- 
ter have a conlult ation it the diſcharge had been well pleaded: Foz the title of the 


and is not in que ſtion, but whether the Land be diſcharged oz no, which any 


man that is ant wer able foz the Tythes,may plead whether he have good Title to 


the Land oz no, and ſince the perfon in this Caſe hath ſaed him foz the Tythe, he 


bath enabled him to make his delence either by Plea vf diſcharge in the Eccleſi⸗ 


alt ical Court, wherehe neodsno title, oz by Pzohibition to the ſame effec in the 
Kings Court, wh ch is in lieu ol it, and ſuppoſeth that be offered his Plea there. 


And this is regularlp true, that (f the:P3ob(bition be faulty, pet the Dcfen- 
danf ſhall never have a Conſultation, il it appear to the Court that the ſuit in 
the Eccleſtaſtical Tourt was not well founded, as it was there heard, though 
he might have had a ſuit in another manner. 


| Gawdy Verſ. Biſhop of e =— 
V | Canterbury, & alios. | | 


And therefoze M. 1. and 2 Eliz. Dyer 170. one ſued foꝛ Zythe Con on 60 Acres 
ol ground; the Defendant in his Pꝛohibition laid that all was barren ground, 
and paid no Tythes; whereupon iſſae was taken, and the Jury found that thirty 
Acres were ſo, and that the other thirty Acres were barren, but yet hav paid 
 Tythe Wooll and Lamb. The whole Court thought at firff a Conſultation - 
ought to be awarded foz that part; but yet upon better adviſement, they reſolved 
the contrary; foz he had no right to purſae his Suit foz Cozn ; and by the ſane 
reaſon, if the Land be diſcharged, de ought not to ſae fog the Tythes of it any 
man, whether he hath Title fo the Land oz no. CCCP 
J hold the Declaratton grofly faulty in another point, that he hath latd no 
E tate of the diſcharge of Wythes ; fog he bath not ſaid that Gill the Abbot was 
ſeized ofthe Land in his demeaſne, as ot Fee diſcharged of Tythes, but hath 
made it two Sentences, that he was ſeized of the Land in Fee, at the time of 
a the diſlolution diſcharged of Tythes, which map be true, ik it were bat oz that 
8 pear by grant of Par ſon, Patron oz Oꝛdinarp. 1 TY 
1 The ſecond great queſtion is, Whether the Demandant in this Caſe ought fo 
habe de nurred eſpectally ; foz the Plaintiff hath laid, that the Land was diſ- 
5" which the Defendant by his Demarrer map have feemed to have con. 
feſled. wk EE 5 
But J am ol clear opinion, that the general Demurrer notwithſtanding, the 
Defendant map ill take advantage ol the fault. | 4 
The wozvs of the Statute are; that the Judges ſhall pzoceed, and give judge- 
ment accozding, as to the very right ofthe cauſe and matter in Law ſhall appear ; 
unto them: Do right is as no right, it it appear not to the Court, as we pzoved in Mich. 12 7ac. 
the Caſe of Heard and Baskerveile, that not che wing of a Deed, oz not pꝛoducing 3 653. 
the Letters Teſtamentarp, oz of Adminiftration, oz not laꝑing a place of viſaec, 
is not remedied by General Demurrer. 


Gawdy Verl. Biſhop of Canterbury, & alis. Onare In 
Hil. 17 Jac. Rot. 1840. adi. 


gy or Gawdy, Bnight, bzought a Quare Impedit, agatuſt the Archbi- N orfe : 
chop of. Canterbury, Dir William Bird, Knight , and Humphrey Rone, Gulſtos, 
Clark, and declared that Richard Southwell was ſeized of the Pannoz of 
Popenho, alias Walſdken Popenho, to which the Advowſon of the Church did 
appertain in Fee, and y2zeſented William Maſters his Clark, who was (nffitated 
and fiducted, &c. and ſo ſeized 15 Jan. 24 Elizabeth. foz money did bargain and 
ſell the Pannoz ad quod, 8c. fo Thomas Barow in Fee, and Barow being ſeized, 
the Church became vold by the death of the ſaid Maſters, 2 Feb. 1588. and rc- 
mained vold by 18 Poneths, whereupon Mueen Elizabeth in default of Pa- 
tron, Dzdinaryp, and Metropolitan, did pzeſent by Lapſe Francis Snell, who was 
thereupon Admitted, Jnſtftuted, and Inducted and alter ward Barow did fog mo⸗ 
ney bargain and ſell the Pannoz ad quæ &c. to Richard Catlyn ard Dyones his 
wife, and the Heirs of Catlyn, who ther edk tnfeoffeb Sir Henry Gawdy the 
Plaintiff, 12 October: 3 El-23beth. and he ſo ſeized, the Church became void by 
the death ol Snell, and ſorematns void, and ſo it belongs to the Plaintick to p2e* 
fent.&c. The Archbiſhop claims nothing but as Dadinary, ſede vacante of the 
Biſhop of Norwich, and demands Judgement, ff upon ſpzcial diſturbance, 
&c. Sir William Bird pleads ne diftur ba pas. Humphery Rone pleads that he 
ts Parſon fmperſonee of the pꝛeſentation ofthe Bing, and lalth that long befoze 
* outhwell had anp thing in the Pannoz. ad quod, Queen Elizabeth was ſefzcd 
{1 Fee, as in groſs, ofthe Abvowſon of the ſaid Church in right of her Crown 
of England; And ſhe ſo ſeized, pꝛeſented the ſufd Francis Snell to the Church then 
vold, who was thereupon Admitted, Inftituted, and {nducted, and that fbe 
Queen died ſeized ofthe Adbowſon, which deſcended to the King, who being 
ſe{zed, the Church became vold by the death of Snell. and therenpon the Ring 4; 
| | ; : ccemb; 


* 
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being void generally, and require AdmiCfon, 8:c. Now then the Pꝛelentation of 


"Decemb. An.16. pzeſented the Defendant, who thereupon was abmitted, fr. 


Kitated, and inducted, and pet is incombent there, abſque hoc quod advocatio 
Eccleſiz pred. ad præd. Manerium de Popenho, alias Walſeken Popenho, pertiner, 
as the Plaintiff declared and thereupon af iſae. 
The Juzy findes that Southwell was ſeized ofthe Matmoz with the Advonſon 
appendaat, and p2eſenfed the ſald William NMaſters who was thereupon admitted, 
taſtituted and inducted, and that Sonthwell bargatned any ſold the Pannog ad 
quod fo Thomas Barow, and that the Church became bold by death of Maſters, 2. 
Feb. 15+$. whereupon the Queen Elizabeth fo the Church then void, 15 Feb. 
eodem Ann.p:efſented Francis Snell by theſe wos, per mortem naturalem ultimi 


' Tncumbentis ibidem vacant. & ad noſtram præſentationem jure præ - ogativæ Co- 


rorz noſtrz Angliz ſpectant. who upon the ſald P zeſentation the ſixteenth of 
the ſame February was admitted, inſtituted and inducted by Letters of inſttitutt⸗ 
on running per Dominam Reginam veram & indubitatam ut dicitur patronam, any 
then conveyed down the Pannoꝛ ad quoe, &c. fo the Plat tik, and that Snell 
died, and the King preſented Rone the Defendant in theſe woes, ad voftram 
præſentationem ſive ex pleno jure, ſive per lapſom temporis, ſive alio quocunque 


modo ſpectant. & ſuper totam materiam, refer fo the Conzt whether the Ad · 
vouſon be appendant oz not prout, &c. And it was adjudged by the Court that 
Advowſon remained appendant, notwithſtandiag the Queens pzeſentaffon of 


Snell. Foz it appeared,that there was no colour of Titie to the Queen. to pꝛeſent: 


no lapfe; loʒ the pꝛeſentatton, inſtitution &cc. were all in the ſame moneth wherein 


the a voldante was. And il there had been lapſe, that had not ſevered the Advowꝛ⸗ 
ſon; and uur pation by the Queen it was not, becauſe the Pꝛeſentatton ſup⸗ 
poked a right where none was, and ſo was bold; foz the Queen meant to do no 
wꝛong, and therfoze this Caſe is ffronger then Greens Cafe, where the pzefen- 
tation fs by lapſe, and the Title is by other Right : And therefoze J fatd, 
that this preſentation of Rones was upon the ſame reaſon vold, and therefoze 
an uſurpation by the King muſt not repozt any right, but pzeſent to the Church 


Suell being void, it was but a collation of the BiGops which makes no diſapyen- 
dancp, noꝛ ſo much as plenarty, but the Church remains void, as G:eens Caſe 
ſaffh, whtch ts fo be well under ſtood, that tt makes no binding plenarty agatatt 
the true Patron, but that he map not onely bꝛing his Quare Impedir, when he 
will, but allo pꝛeſent upon him ſeven pears after. And ik the Biſhop recefve 
his Clark, the ocher is ont ipſo facto, pet to all other he is a fall Incumbent, 
and not in the nature of a Curate onely) and thall ſue foz Tythes, and is ta⸗ 
pable of a confirmation from the Bing, as the Book is 11 H. 4. 7. and Plowden 


in Greendons Cale 498. And thereloꝛe the chief Inſtice was of opinion, that if 


tbe Patron bzought a Quare Impedit upon it, he muſt be named, oꝛ elſe he could 
= be * and allo that luch a plenarty did bar the lapſe of the Petropols 


Hiulland Ver. Shilley & alios. 
Mich, 17 Jac. Rot. 2710. 


Ir Thomas Holland bzought a Quare Impedit againſt Sir John Shelly 
_JUnight, the Biſhop of Chicheſter now Biſhop of Norwich, and Laurence 
Gibſon Clerk foz the Benefice of Clapham, and Declared, thit King Edward 
thefonzth, the ſeventh of December, Anno Regmi ſuf (8) did grant unto John 
Mowbrey then Duke of Norfolk. by his Leffers Patents, in theſe wo2ds ; 
Quod ipſe, Hæredes & Aſſignati ſui habebunt omnia & omnimoda bona & Catal- 
la quorumcunque felonum de aut pro 88 ſelonia in aliquibns ſrve qui- 
buſcunque Curiis aut quacunque Curia dicti Domini Regis, haredum ſive ſuceeſſo- 


rum ſuorum, aut aliquoramqualitercunque convictor. & convincend. damnator. & 


damnandor.fugitivorum & quorumcunqʒ utlegat. & utlegand.waviat. & waviand. & 
| | 1 omnium 


. 1 * 


i Fohn London V etl. the Chapter 885 eee 1 
of the Collegiate Church of Southwell T.. 


— 


omnium & ſingulorum pro felonia in exigend. qualitercunque poſit. & ponend. ac 
omnia bona & catalla quzcunque eidem nuper Regi, Hzred. & Socc. ſuis, quocungz 
modo ut predictum eſt forisfac. & forisfaciend. Sive confiſcat. & confiſcand. infra 
rapam ipſius Ducis nuper de Bramber in prædict. com. Suſſex & præcinct. ejuſdem 
Rapæ quoque modo invent. & inveniend exiftent & exturc fore contingent, Any 
then conveps theſe liberties fo himlelf fo; pears, and the Advowſon 1o Str 
John helly who granted unto Thomas Shelly the next Avopdance, who was 
outlawed foz debt, and the Church became void, and ſo it belonged to him to 
pzeſent. and averred, that the Church lay within the Rape of Bramber upon 
which Declaration Sir John Shelly confeſſed the Action, and the Biſhop demur⸗ 
red in Law, his Conncel concefving that the grant of liberties did extend onelp to 
the Goods and C hattels ot perſons ontla wed only foz Felony becauſe the Clauſe 
concerning Outlaws was in the middeſt between two Clauſes of fozleitures 
foꝛ Felony, and urged the Caſe of 8 Hen, 4. 2. and 11 Hen. 6. ot grants of goods 
of Felons, Ita quod fi pro aliqua tranſgreſſione aut alio delicto pro quo catalla 
perdere debent, &c. 6 5 
But the Contt reſolved. that the Clauſe did extend fo Outlaws foz Debts, 
and Lreſpaſs ; Foz Duflaws foz Felony, were contained under the firſt 
Clauſe of Felons con vic, oz condemned: And Felons looſing goods by flight, 
5 80 in deed oꝛ Law, are contained under the woꝛds fugi:ivorum & in ebigend. 
Oolitorum. | . 
, So the middle Clauſe of utlag. which ſtands perfec of it ſelf and without des 
pending upon the other, though it be amongſt them, muſt either be conftrued of 
Outlawries in Actions, oz elſe muſt be ſarplaſage, and ol no uſe. 
Alſo being a grant of a lower nature, it is fitly placed; but the Caſes put by 
the Counſel of the Defendants, are nothing like loz the vezy G2ants are onelp 
Goods and Chattels of Felons, which the Clauſe following under the ita quod, 
cannot inlarge; and withal, Tranſgreſſio eſt nomen æquivocum, and being joyned 
with Delictum, ſhall not be taken fog a common Treſpaſs, but foz an offence, 
Secondly, it was reſolved, that the Deed of grant of the next aboldance fo 
Shelley, was not tobe ſhewed by the Plaintiff, being in the pot, and not pzivy 
fo the grant in any wiſe. 3 3 | | 
Lbtrdly, it was reſolved, that the Advowſon had ſach a locality in the Rape, 
where the Church was, that it accrued to the Plaintiſt, whereſoever the Deev 


In this Caſe Gibſon as Parſon of the preſentation of Mir John Shelley, pleads 


enn 


of grant was, oz the Gzantee himſelf at the time of the Outlaw zz. 


ed another Plea, hich was tnſufficient, and judged againſt bim. So the 
Plaintiff had a Writ to the Biſhop againft them all. 


John London againft the Chapter of the Collegiate | 


church of the bleſſed Virgin Maty of Southwell. Sure Inpel. 
| Ohn London bzonght a Quare Imped: againſt the E hapter of the Colleg(afe WE — 


| Church of the bleſſed Uirgin Mary of Southwell of the Aicarage of >outhwell, Lez{c, an Ad- 
| and declared that one Jones was ſetſed or the Preden! of Normanton, in the vowſon will 
"] ſame Collegtate Church, to which the Advowfon of the (atd Utcarage, did and not paſl:. 
E diotb belong in Fee and preſented, &c- And then bzings down the Prebend. unto 

Robert Abbot Clark, and then ſhews, that Abbot did demiſe the Prebend ad 

quam, to him foz-years pet induring, and that the Church became void, and the 

| | Chapter of Southwell diſturbed im. 

| 


Lye Chapter pleaded that Robert Abbot did not demiſe the Prebend; unto 
the Plaintiff modo & f«.rma prout, &c. 1 


* by * 4 


The Jury fide, thit Abbot made him two Leaſes of one date, of divers ſeve- 
ral parcels of the ſaid Prebend. with theſe general wozds in the concluſion of 
one of the leafes, cam omnibus tommoditatibus, emolumentis, proficuis & advan- 
tapiis cum pettinentiis eidem Prebend. ſpectant. ſeu aliquo modo 1 

. n 


a 
; . 


* 
z 
— — 
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Thompſon. 5 


u 


. —— — —— — 


Nie. 18. Jac. 
Obligat. 
Suffolk. 


pe rn ol he w 
» 


ny then concludes, That if the Jdbowſon-0z the Utcarge paſſe by this leaſe, 
that then Abbor dip demiſe the Prebend, &c. and if not, then è contra, which 
gs aconclyſton ſomewhat imyerkect, pet ſerved well enough. The Court ad- 
jhdged that the advotvſan did not paſs by the Leaſe afozeſaid, and the ſafd | 
wozds. The wozds are four; Commodifies, Emgluments, P2ofits, and Ad: © | 
bantager, to thy Prebend belonging; all which four Wozds are of one ſenſe and | 
nature, implying things gainfull, which is contrary to the natnre of an Ad- 
bowwſon regularly ; pet an Advowſon map be peelded in value upon a boncher, 
and may be Alets in the hand of an erecutoz, Wut wozds in grants ſhall be 
Andkued accozving to a reaſonable gnd eaſie ſenſe, not rained to things unlike» N 
Ip and unuſaal, and therefoze 14 Hen. 8, 1. Jf a man grant all his Woods = 
and Trees, Apple Trees will not paſs. And 20 Aſſ 9. common in groſs wil | 
not paſs by the wozds Terres,Tenements paſt. & paſtur. pet if is a feaning and | 
paſturage, and 4 E. 3. 33. an Appzopztation, noz the Advolufon of it, will | 
not paſs by the name of an Advowſon, pet an Advowſon Will be contained mn» I 
der the name ofa Tenement. And therefoze 33 E. 3. the King gave licence to 
purchaſe Lands and Tenements in Mortmain ta the valus of an hundzed thil- | 
lings allowed foz Adbowſonsg, and the Eofne ts de placito tertæ. And 15 Eliz. | 


Dyer. 3 22. Adyowſpn paley by name. of all hereditaments lying where the 


Church les; but the, woꝛds here, commodities, &c it is to be under ſtood of thoſs I 
things whoſe nature is gatnfal and commodious as Commons of feed, Eſtobers ; 
and the live that belong to land, and make it moze pzofitable and commodtous; 1 
and therefoze 39 Hen. 6. the ing granted, thal Panks ſhould have all their pol Þþ 
ſeſſ{ons cf the Abbey in the vacation.foz their ſuſhentaifon.; Ruled, that they | 
ſhould not habe the Apvowſons, beeauſe no ſuſtentation aroſe from them. ö 


Lamb. Verſ, Thompſon. 


E Dmond Lamb bꝛougbt an action of Debt againſt Richard: Thompſon, upon 
-- an obligation vffoztp, pounds; tbe condition: was, that: tt, the ſatd Richard 
Thomplon ſhould nat any tern times, after the making ot tbe ſaid; Dblinatt-. 
on, be any way oz means, a{ding,oz aſſiſting.unto 1bomas Elmy, og ang other. 
per ſon oz perſons, foz üer rg Calp Thomas Elmy, in ang adton og actons, ſaits, 
ve pft werances.0z-mpleffations, tobe commenced::03 pꝛoſecu- 


2 ns. e ; 
rk pol mond Lamb.his wiſe, cyſlagen; apdaſſignes;thatt 
Obligation hall be void: Ae and all{gnes;thatthen this 
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11 


Poland Verſ. Maſon. Caſe. 
Hil. 17 Jac. Rot. 1938. 


Po brought an Action of the Caſe againff Maſon, fog ſaying J charge him p;colts. 
(meaning the Plainfiff) with Felony, fo2 taking money out of the pocket | 
of Henry Stacy; upon not guilty, the verdic was found foz the Plainfiff, pet 1 charge him 
the judgement was giben againſt him. The reaſon was double; he doth not wich Felony. 
affirm that he is a Felon, but he doth onelp ſap, that he doth charge him with 
Felonp, which he may lawfully do in ſome caſe, though he did not the fact; as if 
a Felony were done, and the commen fame were that he did ff, any one that 
ſuſpects him may charge him with it: the other reaſon was becauſe theſe wozys 
fingle do but ſappoſe it felony, and that whereby he would warrant the wozds ts 
latd down, which fog ought appeareth to the Court might be but a treſpaſs ; and 


* 


thougb he char geth it to be a Felony, pet in Ambiguities the Court ſhall follow 


the mildeſt ſenſe, as in the Caſe, he ts a Thief, foz he hath ſtoln my Trees: 
pet there is a ſtealth both ia the wozds, and in the reaſon of the wozds. 


Powel Verſ. Winde. 
Owel an Attozney bꝛougb an acticn upon the caſe againſt Winde fo) theſe , GE 
drti'y nath 


P wozds, A have matter enough againft him, foz P. Hartly hath found fozgerp 524 ; 
againſt him, ana can pꝛove it againſt him. And it was judged againſt hien, foz 8 a C” 


there was no certainty whereof the fozgery was. Kc. 
Strede Verſ. Harti). | Replevin; 
Tr. 18 Jac. Rot. 399. 


Trede bzought a Replevin againft Hartly foz faking a diſfreſte af Baildon 

a in a place there called Steed-bouſe. The Defendant made ccenuſance as 
Bailiff unto William Haukeſworth, becauſe that houſe was holden of him as 
of his Pannoz of Baildon ; the Plaintiff ſaid that it was ont of his Fee. Where 
upon iffne was, and the Ven. Fac. was de vicineto de Baildon, and after verdict „ Kube 
foz the Painfiff, Haris moved in arreſt of judgement, that the Ven. Fac. ſhould — 
have been as well from the Pannoz, as the Town: but the Tourt gave juvge- 

ment foz the Plainttff. becauſe it doth not appear that the Pannoz was larger 

then the Town ; and ſince the verdi paſſed, the Court ſhall not vefeat it upon 

a poſſibility it map be 02 not be, as like the C aſe of Town ard Pariſh ; but if 
the vifne were to come from two Towns by the Reco2vs, and were taken but 

fromone, the Caſe Were clean contrarp. 


Clerke Verſ. Wood. | Caſe; 


Lerke bzought an Action of the Caſe againſt Wood, and lapev that he was 
—ſeiſcd of a ꝙꝓeſſuage in Fairfield, to which he had Co nmon appendant. and 

ſe ben Acres in F. aforeſaid, and that he had alſo a way from his Peſſuage to 

the lais ſeven Acres in Fee afozeſatd, and by, and over it to Buatingford, and 

that the Delendant had plowed up the ſeven Acres, woh rebp be lolf both the 
ule of his Common and wap; upon iſſue not guilty, the Ven. Fc. was from vine whence: 
Fairfield onelp, and after verdid foz the Plaintiff, tt was moved th.t it (ould | 
babe been from Buntingford alſo : But the Court gave judgement foz the 
Plaintiff, foz though it is true, that if the iNue bad been above the yzeſcription, 
ft muff have been from both, yet the illue not guilty, reſpects chicfip the grick, 
which is the plowing up of that part of the way in F. weich ts a Treſpaſs up- 
on the Cale there, though the 1 no farther; 0 as the reũ of the Wi 

| \ © | | | 


William Wright — 


Prohibition. William Wright Plaintiff, Gilbert Gerrard and 


Richard Hilderſham Defendants, 


Eger Hil. 15 Jac. Rot. 15 10. 


ne T2 Plaſnttff declares in Pzohibition, that Richard Stowden the latt Pat- 


oz of the Ponaſtery 3 bis P2edeceſſo2s were time ont of mind 
| ſeiſed as well of the Rectozp of Hatfield, as of a certain Farm there called 
Stat.27 H. 8. Downball Farm, in his Demeaſne as of Fee, and by reaſon thereof did enjoy 
for dil lu ion the ſald Lands diſcharged of Tythes, and then recites the Statute of 27 Hen. 8. 
of Monaſle- fg, diſtolution of Abbeys, and that the ſald Pzfory was under two hundzed 
TO pound per annum, and that by vertne of that Statute King Hen. 8. was ſeized 
ſimul & ſemel ofthe ſaid Perlonage and Lands diſcharged of Zythes, and that 
the Abbeſs of Barking was ſeized of the Panno2 of Litcingron, and the fo ſeized, 

November 3. 29 Hen. 8. conveped the Pannoz of Littington fo Hen. 8. and King 


Hen. 8 conveyed the ſatd Lands, called Dowahall Farm, and the ſafd Recozy 


to the Abbeſs of Barking ; by vertne of which convepance ſhe was thereof ſeized. 


(and then ſpeaks not of the diſcharge of Tpthes) and 14 Novemb. 3 ; Hen. 8 the 
ſurrendzed them again together with the whole Ponaſterp to Hen. 8. and then 
recited that one onelp clauſe of the Statute 31 Hen. 8. foz enjoping of Abbey 
Lands diſcharged of Tpthes ; And that by fozce of the grant of the Abbeſle of 
Barking and ol the ſaid Statute K. H. 8. was ſetzed of the ſatd lands diſchargevof 
Tythes : And he being fo ſefzed granted the ſame fo William Barnes.and others, 
nnd bzings down the Title of the Land to one Glaſcocke, and the Plaintiff bp 


Leaſe, and then recites the Statute of 32 Hen. 8. and 2 E. 6. that none ſhould be 


compelled fo pay Tythes foz Lands diſcharged of Tythes, and that though the 
ſatd Farm and Lands were diſeharged of Tythes, &c. That pet the Defen- 


the luit there, and thathe pleaded ut ſupra there, and pet then refuſed, &c. 


on in the Pꝛioz of Hatfield, bemurrs upon the Declaration, and pꝛays con: 
ſultation. = | HT 5A 
The Plaintiff demurrs, and pzays that no conſalfation be granted. It 
ſeems his payer ſhould be, that the P2ohtbition ould ſtand. But either is 
well enongh. Ho HTS 

The Caſe in ſhozt is thus. The P3{0z of Hatfield and his P2evcceſſ02g 
time out of minde, were ſeized ofthe Parſonage of Hatfield, and a Fam in the 
fame Pariſh, called Downhall Farm, together. J 
Queſtion of The Þztozy being under two hundzed pound per annum, was given fo the 
the Caſe. King by the Statute of 27 H. 8. the Ring gives the Perſonage and Farm to the 
AbbeTe of Barking, the Abbeſſe ſurrenders all to the Ring. The queftjon is, 
whether the King and thoſe that claim under him ſhall hold this Farm diſcharg⸗ 
ed of Tpthes,by fozce of the perpetual unity. 

And it was adjudged againft the Plaintiff, and a Conſultaffon granted, by 
the unifo2m conſent ot᷑ all the Judges. | ; 
This Caſe doth conſiſt of two great points, as thep ariſe in ozder of 

time. | 


Judgement. 


1 Great point. The firſt great Point is. Whether as this Cale is, and as it is pleaded, this 


Land otght to be diſcharged of Wythes, though it had come to the King onely 
by the Statute of 31 Hen. 8. That is fo ſap. that it had never come fo the 
Pꝛiozeſſe of Barking, by reaſon Whereof and of her ſurrender it was veſted in the 
King by the Statute of 3 1 Hen. 8. | 

And Jam ofopinion, that in that Caſe thep had not been diſcharged: 


PT, 
|; ER ˙ — 
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dants ſaed Glaſcocke and him foz Tythes, &c, That Glaſcocke dyed, hanging 
Whereupon the Defendant by pꝛoteſtation denying the unity by Pzeſcripff- - 


The 
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- , Fixt, Whether the appꝛopziatlon fu this Caſe came to the King, and re- 


 Willam Wright verſ. — 7 
Gerrard & Hilderſham, | 


Che ſecond great point is, Whether upon the whole matter, and the Tonff- 2 Great point. 
deration of à double means whereby it came fo the King, viz. by 27 H. 8. from 
Hatfield, and by 31 H. 8. from Barking, and upon conſtoeraffon of both theſe 
Statutes, this land ongbt to be viſcharged by this unity of Tythes. And J am 
of opinton that it is not diſcharged. - x 


oy . 


- Now the firff great point J do ſubdibide info four petty points, which do all 
conclude to the Judgement of the firft great point. 


mained in bim a parſonage appzopzfated dy fozte of the Stafute of 27 H.8. onely, 
as well as the like appꝛopꝛiattons vid by the other Statute of ; 1 H. 8. | 


And J um okopinton, that if came fo the King appzopziate, and ſo temainep 1 Petty point. 


in him by fozce of that Statute onely : Koz ik that were not fo, the app2op2t- 


ation had been viColved ipſo facto, by the diColution of that Abbey, and ſo had 
not co ne ko the King, noz the Abbeſs of Barking from the King, 102 from her a» 
gain to the King. . | 


* 


The ſecond Point, Whether unity of par lonage appꝛopziate and Land 2 Petty point, 
having been in a ſmall Abbey time ont of minde (as in this caſe it wis) and 
ſo coming to the King by the Statute of 27 H. 8. onely, doth wozk a diſcharge of 
papment of Tythes. TT 3 3 
And A am ol opinion that it will not. Mherein we will ſpeai of viſcharges 
of Tythes in general, within that Law of 27 Hen. 8. which ſtand clear with 
that Law, and which not. 0 | : ; 
The third point : Whether the clanſe of diſcharge of payment of Tythes, co 
tained in the Statute ; H. 8. can be extended fo the ſmall Abbers and the 
Lands which came to the King by the Statute of 27 H. 8 onely oz nok. 
And J am ofopinton that it cannot be extended to them, 3 EE 
. The fourty point. as thts caſe is pleaded, that is to ſap, repeating onely the. Petty point: 
clauſe of tue Statute 21 Hen. 8. that gives the diſcharge of papment of Tythes, © 
without mentioning either their pꝛeamble, oz any of the other clauſes that refer 


3 Petty poinr: 


and reſtratn that Statute to thoſe Abbeys that came fo the King after the 


fourth ofFrebraary, 27 H.8. which excludes this Abbey. Do that now this clauſe 
nay ſeem as general to the Court in meaning: gs it is ta letter, fo that it map 
compzehend as well thoſe Adboys that came ite Dtatate of 27 Hen. 8. and 
ſo befozc the fourthof February, & c. as well as alter, whether now the Court 
all judge upon that Clanſe of the Statate of 3 1 H. 8. onely without taking 


knowledge of the other parts of the ſald Statute, which gives the Clauſe another 


tonſtruction, then by it ſelf alone it thould have. 


And J am of opinion, that the Court ſhall take notice of the whole Sfatute 
(though part be omitted material) and judge accozdingly. And that therefoze 
tit had not come by Barking, and ſo wifhin the Statnte of 31 Hen.8, the Conrt 
could not relieve it by this Clauſe, as general to all Abbeys, by the adbantage 
ofthe generality of the Clauſe, (as it fs delivered in pleading) ſo this point is 
handled, as though it had not appeared to come tothe King by Barking, Scilicer 
by.3: H.8. but enely by 27 H. 8. becauſe as the Clauſe is generally, it ſeems 
to benefif both altke, as well thoſe that come by the 27 as 31 Hen. 8. though 
in 1 and upon the conſidetation of the whole Statute of ; : Hen, 8. it doth 
—_— 
How tothe firft point, o2 queſtion of the firft great point. - e get 
It ts true, the Appꝛopziations are not regularly grantable over; neither can ear point. 
tber endure longer then the bodies, whereunto ther were firſt appzopztate; che firſt perry 
Whereof the reaſons are, Betauſe ft tarries not onely the Glebe, and Tpihes, queltion 
(which they might grant away) but it voth alſo give them the Spiritual Kun- wercol. 
Alon, and doth make the Parſons of the Church, and doth ſapply Jaffitution 
and Induction, which being the higheft parts of truſt, cannot be eſtranged, and 


therefoze the Inftrument of Appzopatationruns in theſe wozds, That they and 


their ſucceſſozs (not their aCignes) ſhall be Parſons, oz by Periphraſis hold the 
Church in pzoper ule. Now pet * Appꝛopzlatton map be — 


1 
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But the queſtion is, whether the act of 27. gave them unto the King in Stat. 
of appzopziations. Againſt which it is objected. fyat the Statute hath not 
the wozdof appzopꝛiatlon: which in a thing ol ſo ſingular nature, and fo flxt 
to one certain bodp, in point of care and function, ſhall not be taken within 
the meaning of the Law, withont ſome perfect and pꝛoper wo2d to carry 
* Secondlp, it is objected that the opinion in ſhe Biſhop of Canterburies Cafe, 
Co. lib. 2. fol. 47. that all Ampꝛopꝛiations had been diColved upon 3 1 H.3. if the 
Clauſe of diſcharge in that Statute, had not been To this an anſwer hath been 
endeavoured, that the Statute gives to the King their Tythes and their and 
which carrytheir Glebes, which is the whole Parſonage ſay they; But J al- 
low not this anſwer, Foz theſe ds may well be taken foz Common Lands; 
«nd Lythes, foz poztfons of Tythes divided from the paſtozal charge: Foz it 
ſhall never be underſtood that the appꝛopziation ſhould. be vifſolved, and the 
Church made pzeſentatfve, and yet by the ſame Statute, both Glebes and 
Tythes ſhould be taken from the Church, and given to the King. Foz this 
were as much as is ſaid of Julian the Apoſtata, that he did occidere, non Presby- 


— 


teros, ſed Presbyterium. 


But J hold, that appꝛopꝛiattons are well giben to the King ; and that by a 
woꝛd pꝛoper enough. Foz the Statute gives (Inter alia) the Churches, Chap. 
pels, Advowſons, and Patronages of ſuch monaſteries, which maſt be under. 
Tood their Churches, as they were in them either appzopztafs where they were 
fo, oz their Advowſons where they were not: otherwiſe it were a mere Tautolo- - 
giſme, Firzh, N. Br. 32 G. Eccleſta, & Rectoria, are Synonyma, and wozys of 
appzopztating, are that they may hold Ecclefiam & Rectoriam in proprios uſos, ag 
Greendons Cale is. Again, this. Statute gives all thoſe PonaKertes whereof 
the poſſeſſion did. not exceed two hundzed pouyds per Annum, ſo whatſoever 
made to that yearly Revenue was meant fo be given to the King. And it was 


notozious, that a great part of their pearly Pꝛofits, did confift in App2opzt- 
ations ; fog it was eaſte foz them to get Advowſons, and as eaſte to get them 
＋ỹiĩIũʒ ——— Rc — 
e it was the clear purpoſgghthe Statute to give the King all that thols fy» 
beys had, and there loze the lav Soth erclude the Founders, Patrons, Donozs, 
&c.. Bnt if the appꝛopziatton Would be diſſolved, the giver ſhould be reſtozed to 
big Patronags ;. and Pridles Caſe, Co. lib, 1 1.13. ſayes, that appzopziations in 
reputation paſſed both by the ®tatutes of 27 and 31 Hen. 8s. 
Mlle note, that the Statute 3 1 Hen. 8. recites the ſurrender. befoze made of: 
gipers Abbeps,and & inter alia, ſo all their Churches Chappels, Advowſons, Pa- 
deer, (and names not appꝛopꝛiations there) but in the pur view gives ap⸗ 
pꝛönztations by name, in majorem Cautelam, as being granted befo2e in true 
nearing, though tt is true, that ſuch Gzants 02 ſurrenders withomt the Dtafute, 
would not have carried appꝛopꝛiations. @herefo2e hy the-inozd, Churches, the 
Appꝛopatatiens were conceived to be granted; and ſo ſetled by the Statute: and 
prefoze the pleading is, Virtute ſurſum redditionis pred, ac vigore Stat. &c. 
Foz the Statute gives not in intent, but doth velt onely, ſaving this ſpecial 
Cale, Which J note, becauſe it is a ſingular Caſqgwme. 
And upon this Jobſerve further, that all the appꝛopꝛiations of Abbeps that 
were larrendzedbetween twenty ſeven, and thirtp one H. 8. were lpſo facto bf 
_ ſolved, with the diſſolution of the cozpozation, and. were pꝛelentable and might 
bade new Incumbents. But as ſoon as the Statute of 31 H,8.came the apppopzi- 
ations were reſtozed, and given to the Ring, and the Jncumbentsonfed. * 
And kouching the opi on befoze mentioned, J wonder from 


And toucbing kb er whence it ſpztng; 
Foz ſince the bodp of the Olatute of 3 1 Hen. 8. gives appzopztations by name, 

a {ot poets the whee: Clanls Foz that purpoſe e and if a by-Clauſe can vo it, 
della Whp ſhould not the maln body - So that conceipt is ban. 
r potato 02quoſeim, olths br great poll; This Diafitts:—@ | 
paint. bath no Clauſe foz diſcharge of payment of Zythes, as that ot thirty one of 


Hen. 8. * 
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Hen. 8. bath, neither any thing to give colour to it other tyen the Clanſe. that the 
King chall have the lands, &c.in as large and amplie manner as the Abbots helv 
the ſame. V 3 3 | _ 
Now there are five wayesv3z mans wheredy Abbey Lands are holdem sit. 
charged of Tythes, that is to ſay, Compoſitton. Boll oz Canon, Ozder, Pꝛe⸗ 
ſcription of diſcharge, and unfty of poſeCidn of Parſonage and Land time out 
of minde, together with payment of Tpthes. Of theſe five the four fir 
diſcharges the Abbot themlelves had, oz might have them, but the fifth was 
no diſcharge in the hands ol the Abbeps, but ſt made a diſtharge of papment of 
Tythes to the Hing, and thoſe that claim under him by the favourable conftruitt- 
on of that Clauſe of 3 1 Hen. 8. [02 ſo much as that Clauſe extends to, which opt: 
nion was long contr over ted, being confefſed-ofall hands, that it was no full and 
perfect diſcharge in Law : ſo then it lollows, that theſe Lands can receive no god 
by this unity, unleſs thep be within the Reitefof that Clanſeof 3 1 whereof we 
ſhall ſpeak hereaffer.. 3 . 
- Now of the other four, The firft thzee, that is, Compeſitfon, Bull oz Canon, 
and Ozder were granted andaffired untothe dovy of the Ponafery, and were 
granted unto then as perſonal pꝛiviledges, in reſpect of ther ſpiritual abſlifies 
oz Functions, and their Capacity oł Tythes and diſcharge sf Tpthes faz that 
cauſe ; And therefoze theſe had all vaniſhed and expired with the diſlalutton ol 
| the bodp, if they had not been pzeſervedts-the Ring and his Patentees by that 
| Clauſe, But diſcharge of Tythes of the Lands of Ponallertes by pzeſcriptiont 
: is of another nature; fo; having beenyulwayes (as pꝛelcript ion pzeſames) in 
8 ſpiritual hands, the Law javgeth that ik was never chargod with Tythe: as 
the pleadings. is that the Wands were imdfunes à ſolutione detimarum negativè, 
non privativè, ſcilicet, uncharged, not diſcharged, as it they had been once charge- 
able: The reaſon whereof was, that being ſpꝛitual perſons, they were able te 
miniſter to themſelves ſpirſtuat rights, und therefoze perkoz mug Offfeiurn , the 
might retain Benzficium : And this nomedarge Tanving upon preferfptioli was 
inberent to the Land, not as a ching given, dat as a non ens, Lands that never 
peelved Zythe, and Land of the littie PonaReries ſofree of Tpthes, the King: 
by the Stafute-27 Hen. 8. andhisPatenfees were to hold ieee, not by reason of 
any pꝛibiledge, which did need to be pꝛeler ved by any Dtatutfse, bit ever by the 


grant ot tbe l and by any kinve'of Con beyante. | 
And therofoze though: I ſaid, that diſcharge of Bull 6) Compoſrtton was for 


dye with the Cozpozation; pet it it were onte rum out fims sut of minde, it 
was then to be pleaded and uſed as a on- charge, by pꝛeſcription, Which Was 
a Title ol diſcharge by ths Tempozal Law, and ff it were impugned, it was to 
be dzawn by Pzohibitfon to à Trial at the Common Law, and thts withorif 
the help of any statute. And therefoze- in the Biſhop of Wincheſters Caſe; 
it was reſolved that the Biſhop beldintz lands of his Bichopzick, di charged of 
Tythes by pzefcviption, -his-Farmer being Layman, ſhall have a Pꝛobiditten 
foz his diſcharge ; and ſoſhall the Biſhop have himſelf, though he be a ſpiritu · 

al perſon. Any pet Biſhdpzicks andthoirLavvs are in point of yiſcharge of 
Tythes at the common Law, out of all Statates : 50 then, the Concluſfen 
is that ol the tive wayes'ofdiſchargs of Tythes, thꝛee, that is to ſap, Dzber, 

Compoſition; Bull oz Canon; urs pyeſerv69'and kept alive bp the Clauſe of dif- 
charge in the Statute of 3x Hen. 8. and 4'fducth, which-is Unity, is created | 
by that Branch aud the fiah which is 18 Jettrtptlen, Rand by tus Coitintory 
Law, and hath no need nos ue of any Sts. fa : 

— Now fo the third queſtion; of tho en geeut point, the Lanvs of the Omiil The third per! 
Abbeys coming to the King VF the Statats, mave at. tze Parliament holdem cy queſtion of 
February 4. 27 Hen. 8. cannot be aived bythe diſcharge of Tyttzes in the Wiatüte che 111 gest 
of 31 Hen. 8. Foz firſt, all the malt Abbeys mall be laid to the King the ent day nt. 
ol the Parltament ſcilicit Feb. 4. according tot he rule of ; 3 Hen. 8 becauſe Ats 
take effect the firf day erthe Parament 57 Oo Oo 
Then take the whoſe #atite bf. 31 Mu. V. und pda thall ante that- the 
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the Biſhop of Canter buries caſe, where it is judged, that Lands of T hanterp 
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MPonaſteries therein mentioned, are divided. both in the pzeamble, pur vie wo, 
and other branches, into theſe that come fo the King ſince (that is after) 4 Feb. 
27 H. 8. (as it were de induſtria to exclude the little Ponaſteries given by that 
Statute, and that thoſe ſhould come to the King after the Statute ok; 1 Hen. 8. 
And ſo he pꝛoceeds in that Clauſe, that puts them in the Sur vep of the & ourt 
of Augmentations, and in the other Clauſes alwayes uſes the ſito late Abbeps 
whichreſtrafns them; and even ta this Clauſe of diſcharge though there is in 
the Bodp any Ponaſftertes tndefinite, yet the Pzeamble of that Clauſe receits 
where divers of the ſafd Abbeys enjoy their lands diſcharged of papment of 
Wythes : Be it therefoze,8:c. that the King &c. ſhall hold diſcharged of Tythes, 
as the ſato late Abbots, &c. did, ſothe Pzeamble is plainly reſtrained to the 
Abbeys in that law and the pur die w (be it therefo;e ) depends upon the reaſon 
of the Pꝛeamble and the ſafd Abbots, in the conciuſfon revuceth it to this, that 
the Land of any Ponaſtertes (hail be holden diſcharged as the ſais Abbols 
(ſcilicet mentioned in this Law) held them; and fbis caſe is in effect judged in 


coming to the Crown by the Statute of x E. 6, are not within the relief of this 
Clauſe foz thzee reaſons. | 
Firft, that a bzanch of a Stafufe, ſhall not be taken larger then the 
body. | 3 
Secondly, that C hantertes being in tbe King by one A of Parliament, hall 
not be judged in hin by another. - ;;. 
Mhirdly, that the fozm of pleading was never ſo, the King was ſeiſed bp 
fo:ce ofboth Acts: all which fits this Caſe. And yet moze (as h.th been ſatd) | 
the Lands of 27 H. 8. are hy expꝛeſs terms excludr u out of the Statate of 31, N 
Which is not ſo in Cantecburie 


Cale, and ſo 10 Eliz. Dyer 341, foz the point of 


No tothe fourth queſtion of the fir ſt great point; Af this had been a par- 
ticular Statute, Whereof the Court could take no other knowledge but as it | 
was pleaded, this clauſe muſt have been taken generally toꝛ all monaſtery lands; 
becauſe there was nothing in the piea that reſtrains the generality of the wozyds, _ 
and the Defendant might at his choice either plsad that there was no ſach Act 
of Parliament, oz elle might ſhew the farther additions, and that in another 
tearm : as ifa man ſhould plead a deviſe to him and his heirs, and the deviſe 


indeed is ſo in wozds, but then goes on, and adds, that if he die without (Nue, - 


it Wall remain over, the Avverſarp may either traverſe the deviſe generallp, 
oz ſhew the Addition, but being a general Law, the Court may take know- 
ledgeof the Whole. But then though it be a general Law, if it be mil-recited 
the Court ſhall take knowledge of it, as it is reſolved in Partridge and Crokers 
Cale, Plow. 84. and Lozd Cromwels Cale: Cook, lib. 4. fol. 14. But note in 
the firſt of thoſe Caſes, the Sfafute was pleaded made at a Parliament, when 
there was no ſuch Parliament; and in the other the ſubſtance ofthe Statute was 
mifrecited,ſo both appeared to the Court falſe, But in this Caſe the:e is nothing 
pleaded falſe, but onelp there is an om(Cion of ſome part oftte Statutc that map 
give an other ſenſe to this Clauſe. | | 
Now then this being a general Law, there was no need fo plead it, noz any 
part of if, no moꝛe then when pou plead a feoffment to uſes, fo ſay that virtute 
cujus & yigore Statuti, de uſibus, 8c; though the uſe of pleading be ſo; foz when 
you have laid down the Cate, the Court in general Statates, makes applicatſon 
of the Law without pour help. So then. ſince he hath in this Cale recited ſome 
part of the Law, which he needed not hade done, and that trulp, pon ſhall not 
require at his hands to repeat either the whole Law, pꝛeamble and all, oz elfe 
at his peril to cull out all parts that are material to give conſtitution to that 
part that he pleads; foz that is the ofice of the Court, and not of the party. 
Notv to the ſecond great point of the caſe, the Judges muft he very conſlde⸗ 
rate, not to extend the diſcharge of Tythes, by wap of unity, beyoud the 
bounds whereol it hath gotten poſſeſCon ; foz divers reaſons, 3 
L 


. 
—_ 
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Firff, It is no friend to Religton'; foz, it takes away the nouriſhment and 
reward ol learning, and induffry ol Church men. | 
- "Secondly, It is agatnſt common right, and the common Law of E N G- 
LA ND: foz accozning to them it is no diſcharge. | 3 
Thirdly, It is an accroschment, even bepond the nfarped Authority of the 
Sea of Rome, by which it was no diſcharge. a 
Fourthly. It was ſacha Bears Whelp, as it was an age befoze it would be 
bzought in any ſhape, and pet when ail was done, it was caſt into a fozm of 
pleading which departs from the Rules of all Art of reaſoning ; Foz it ts plead: 
ed thus foz exa.aples The P2foz of Hlatfield, &c. time out of minde, was ſeized 
ofthe Parfonage and I and, ſimul & ſemel, & ratione inde, held the Land diſcharg⸗ 
ed & c. And pet von map not deny the Argument, which muſt be; That unity by 
Pꝛeſcription dilchar geth, though it be conleſled to be falſe. And if you ſuppoſe the 
Major, and turn it into à yllogiſme, you are not allowed to deny it as to demur 
fn Law upon it pet wherelo ver ſach an unity is with a clear Non · payment ort 
Tythes, time out of minde, in a body ſpiritual, capable ofa on charge, it might 
habe been lato as an abſolute diſcharge upon better reaſon directly. then to lap it 
upon the unity; Foꝛ the pzeſamption of a perfect diſcharge, in that caſe was nof 
doubtlull; foz in P. idles Caſe, Co. lib. 1 1. fol. 14. it if truly ſaid; That an unity 
and a prefect diſcharge by pꝛeſcription may ſtand together. | 
| Now then it is agreed, that where the unity is ſuch as is allowed foꝛ diſcharge, 
it is not fo allowed fo2 it ſelf, and of its own ſtrength, but in confemplation 
of a true diicbarge, which in ſuch conkuſton of poſſeſſions and pztbiledges of all 
natures map well be coi:ceived, though it cannot be ſhewed. How that pze- 
ſumption failes in bis caſe. * Foz where there are four wayes, as hath been 
ſaid,to diſcharge Abbey Lands of Tythes: that is to ſap, D2ver, Compoſition; 
Bull oz Canon, and pꝛeſcription; All theſe may be pzeſamed to maintain the 
diſcharge by unity, where the ſame body of the Abby continued ſeized, both of the 
Parſonage and the Land, from beyond memory, till the Statute of 3: f. 8. 
Foz then that Statute, and the clauſe of diſcharge fhereof, did attach upon it 
with fail .dbatifage. But in this caſe, which is a novelty. thzee of theſe pꝛelump⸗ 
tions tall with the Paforp of Hatfield, as hath been fatd, that tn Ozder, Com- 
polition, and Ball oz Canon. | 
Now il it be ſaiv, that if the Abby of Hatfield were diſcharged by pzeſcriptjon 
that that remains. I anſwer, that if it be ſo taken, it makes erpzeſip againft 
tde Plaintiff, foz that diſcharge is ſufficient of it ſelf accozding to the courſe 
of common Law, and bath no need ofthe help of any Stetute, as hath been ſat, 
and therefoze cannot be admitted, in underffanding to maintain an unity. 
Which h th no fozce but by the Statute of 31. Foz Fiction is never admitted 
where truth may wozk, as where Ceftuy que uſe, andbfs F eoffee jopn in a 
Feoffment, it ſhall be the Feoffemant of the Feoffee, So where in Pridles 
cafe it hath been ſatd, that an effectual unity muſt have four qualities; that 
is to ſap, it mult be perpetua. zqualis, legitima, & libera; u muſt add unto it 
a fifth, that is, it muſt continue in the fame body : oz elſe the pz tion of 
true diſcharge ceaſing loſeth his fozce. And J am of opinion, that if in this caſe 
the Plaintiff would lap the diſcharge by pꝛeſeription, that the Defendanf might 
abo(d it by ſhcwing, that the Abbey was diſcharged by Dzver, Compoſition, -- oz 


=, within ths time of memozy, oz at the leaft it were a great evidence fo: 
m. N | | | 
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lands in Huntington, of the demiſe of Thomas Lee. Upon iſſue not guflfy, 
the Jury found that George Lee, Father ofthe Leſſo2 and ofthe Dekendant, did 
by Indenture covenant to ſtand ſeiſed of the Lands in quefffon, to the nſe of 
himſelf foz life, and after. his deceaſe fo the uſe of George Lee his ſon and 
heir; which is now the Defendant, and the betrs of his body, the remainder 
to his own right heirs. P3ovided nevertheleſſe, that it George the Father, 
ſhould at any time during bis life, be minded upon any occaſſion to make void oz 
change the uſes, that then it honld be lawtfull foz him, being in perfect health 
and memo2y-by wziting under his hand and ſeal, and by him delivered in the 
p2eſence of th2ee credible witneſſes, to declare that his will and pleaſare is, 
that the ſafd nſes, oz anpof them ſhould be Altered oz made void, and that then 
and from thentetoꝛth the ſajd uſes ſhall be void, and the ſatd George the Father, 
and all other ſhall ſtand ſeized fo ſuch ufes as by ſach wziting-thall be limited. 
And then they find that George the Father made his laſt will in wzitiag under 
his hand and ſeal, and thereby did deviſe the ſaiv Tenements to Thomas Lee the 
leſſoz, and the heirs of his body, and fo2 want of ſach ine, to his ſon George 
in Tail, the Remainder fo his daughfer in Fes, and that the ſame laff Will 
was ſoaled and delivered in the pzeſence of four (naming them) being credible 
witneſſes, and then George Lee the Father died, and I homas Lee the pounger 
ſon entered. and made the Leaſe, upon whom the Defendant George Lee 
entered, and ejected him, Et fi, &c. And hereupon judgement was given foz 
the Plaint(f, by my ſelf, Warburton and Winch, Hutton onely differ⸗ 
The ſole main ing. The ſole main queftfon being, whether a Revocatton actual, oz an Act 
queſtion, implying ſomuch, map be made by will, by fozce, and within the meaning ol this 
pꝛoviſo. 
reed firff, that though the ver dict did not finde that George the 
qual revoca- Father was in perfect health and memozy, pet that was well enough; fo: it chall 
tion may be he pꝛelume d, except the contrary be hewed. And ſo foz the preſence of ſaffict- 
—_— = —_ credible perſons, Other wile if it were in the preſence of ſuffictent ſubſt 
ww 5 5 RR 
"_ Pext it was agreed, that all fozms and circumffances pzeſeribed maſt bs 
obſerved, as here it muſt be by waiting, ſigned, ſealed and delivered in the pꝛe⸗ 
ſence of witneſſes ut ſupra, which though they be not all requifite in 4 will as it 
is a will, yet as it is a Revocation within this pzoviſo, it muſt have them. 
| Scroops caſe. by 


is be true, it is to be under ſtood of Fozms and circumffances 


Judgement. 


Now though this 
that are erpzeed and not imagined. 1 

Now then here the Will is a wziting under hand and Seal, and delivered in 
the pʒeſente, & c. ſo all the expꝛeſs circumſtances are obſer bed. 
Againſt which tt was ſaid by my bzother Hutton that it is to be under tood 
ofa iDeed according to vulgar ſpeech, and the rather becauſe in ſach clauſes the 
laſt M ill is eſpectally mentione. —.— | 
And laſtip, that the clauſe is, That from hencefoꝛzth, that is 'ſay they) from 
the ſealing and delivering, the old uſes ſhall be void; which. cannot be in caſe 
ofa Mill, which is ever revocable, and takes no effect till death, noz in this 
caſe, which was ſo far agreed. | 7 
But it was anſwered by the Court, and ſo reſolbed, though Revocafions 
mutt obſerve the circumſtances, that the owner impoſeth upon bimſelf, as hath 
been laid, yet no moze ſhall be impoſed upon him, but his power ſhall be tak en fe. 
vourablp as agreeable to nature, that every man have free power over his own 
which is the reaſon that the latter Act that cannot ffand with the lozmer u 
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Tum as Windfamre Leffee of Edwar d Long Plaintiff, and Nicholas Hobart 
Defendant in Ejectione firmæ faz land in Palſhblt, in Com. Wilts; ie not 


* 


guilty; it was found by a ſpectal verdict that William A oid oturton was ſeiſed in 
ſee and that 24 Maii,: 8 H. 8, Per quoddam ſcriptum ſuumm indentatum, ſigillo ſuo ſi- 
gillatum dimiſit quidam I homæ Hobart tenementa præd. habend. eidem Thomæ & 
prafato Nicolao Hobart, ac quibuſdam Johanni Hobart & Henrico Hobart filiis p:2- 
dict. Thomes pro termino vitæ eorum & alterius eorum ſucceſſivè, diutins viventi⸗ 
um. William L ozd Sturcon granted the reberſton to Thomas Long and hits heir s, 
who deviſed the reder ſjon to Edward Long; the M eſtoz in Tail, and dies. Thomas 
Hobart and Henry Hobart died, and Nicholas and John ſurvived, and the Leſloz 


Plaintif, and the Defenvantentered. 5 
Tale Judgement war given fo the Wainttff after long debate, udgement. 
8 and upon great conſideration, whereotthe Reaſons were; figt, that none could 

> take bo the Deed immedlateig, but Thomas Hobart, becauſe be wa9 stp party 

. tothe Decd, and the reit not named, but by the H»bend. then they cannot tas 

| but by the way of Rem.which cannot be joynt, becauſe of the wozds iucceffive;&e2 

And in fucceſtton they cannot take, fozthe untertainty who ſhalt begin, and who 

Wall follow, which in the Caſe, 20 El. Dyerts aſcertaindbdythe CI rule Scetefft: 
ve ſicut nominamur in Charta 1 25 
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Long & Alice fa Rm demiſe & leaſe al Farme per In nture. al « 
& Kane Ia fe mme & harthe lour fild fes dits eee in, wg 1 
ned. Habend. les dits renemmbnts afJotin Fi 


iſitr 8 Anne ſa femme & han lour file 


& eotum diutius vive i ikcefive à feſto 8. Michaelis Archaneeli. d 
enſuant le date del an kn denture uſque le lie 8. "terns de ler ernte 9 


proinde annuatim durant. vitis ſuis ut predit © oft le yearh y rent de 1 13.8. 4 d. oveſ- 


que un harriq;t de lour beft a timal poſt ehenm deceſſum five exitum li 
out cujuſlibet eorum: ove Corecknt # part Joh Fiſher & a, feame ; toned 
lour filede payer touts fee: Rents & 105 0 Charge and Duttes iſſuant hors 
de ceſte terte durant lour vies ut profertur ã 


apres le feaſt de 8 Michael 
dit Anthony Long, & Alice ſa femme diliveren ſetiin in ber on a | 7 "Sg 


ſa femme & Joanne [our fiſe ſolonque le forme & effect del dit Indenture. Antho- 
ny Long, moruſt & apres Alice fa dir femme receide le Rent del dit Jobs Fiſher, & 
puis ceo les dies John Fiſher & Ante u kechine mortiſt, ohanne lgur. fileenter ; 2 

Alice puis 1 Acteptanet del dit rent enfcoffa H Henry Long in Fee: 
ſourh que le Defendent chte. Et ja H J0türtte la fte Yue eſt unc. in pie prüft. a 
Baron un Anthiny Tyler & ils leilant al dir Nobert Gredhwood j out in the count 
del Ejectioue Firm pet. ue le dit Rbbert Htetnwodd fyit poſſeſſle tan que fuit Eject 


per le dit John Tylet ſut que fuit ad judge lu bunc le Roy Pur le dit 
wood le Plainiiff in le Fectibne Far re ceo 85 25 15 He 1 5 


bre. de error. - WI. 
En banck le Roy ſar grand debate de le cauſe fuerunt ceux points reſolves com fuit 
"x 
1 Que le livery & ſeiſin fair per 1 Long &. ſa femme in perſ 
Feaſt de 8. Michael ſecundum̃ Forma Curt fair bon: Auterment oft ede fi [- Is 


ry de ſeiſin uſt eẽ fair per Attorney ſolonque le Caſe de Buck ler & 1 
ports fo, 55. ou devant le Feaſt: ar vey 2 Re- 


2 Que Anne la femme de John Fiſher Sr ahaune * file fe i 
joynt eſtate ove John Fiſher per le dit Indemure de Leaſe; \coque i? tie be prener 


hanne Lu fuer, parties al dit —— folonque te caſe 4 Winſmore & Rdn t don- 
que cite 


3 Et que Johan Fiſher ne — aſcun reinder _ que oh fa vii 
& nient per les vies de luy meſme, Anne 1 cm & Joh#wtme 22 N ae 
deux fuer. intend de prender eftate al eo meſmes & pat ceo lour 8 ou vies 


= ne ferr. limitation ou ng del eſtace: del John Fiſtier"coritra al: mention del 
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habend. al dit Tho. Hobbard, & Nicholas & John & Henry Hobbard,pro termino 
vitæ eorum & alterius eorum ſucceſſive diutius viventis. | 

Par que la le ſucceſſive apres les joynt vies limit ne extend a lour perſons, mes 
le limitation (de ſueceſſive diutius viven.) apres joynt eftates pur vies limit ore mre. 
que leſtate continue ſi longe come aſcun de eux vive & nemy pur devider les eſtates. 
mes in le principal cas icy le limitation eſt habend. al eux. 3. noſmant eux & eo- 
rum diutius viven. ſucceſſive que extend al tour perfons pur terme de lour vies: 
Iſſint le ſucceſſive eſteant devant le limitation de aſcun eſtate iſſuic eſt placed pur di- 
vider Feftate. x as 


„ 


Ideo in le Caſe de Winſmore ceo ne fait lour eſtate ſeveral quia neſt limit al ceo, 
mes autrement ſerra en ceſt Caſe en variance potins que ceo ſerra al eux nn void limi- 
tation ſolonque opinion de Juſtice Sanders in Coltherfts Caſe, Com: fo. 29. ſur. le 
livre de 17 E. 3. fo. 29, & 18 E. 3. fo. 59. & 39. Aſſ. plac. 20, on le heyre prieſt per 
voy de Rem. quia impoſlibile ſur le fait de prender eſtate in poſſeſſion- 

But in debate of this Caſe upon the Writ of Erroz, we were all or opinion. 
That tbere was no material difference between Windſmores E aſe and this, ſo 
that the judgements could not ſtand both together. And therefoze we adviſed the 
Defendant to compound with the Plainciff, in the Writ of Erroz. 


Sir William Elvis Knight, againſt the Archbiſhop of Tork, 
Martin Taylor and Thomas Biſhop, Clarks. 


Daarg Imp. 
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Paſc. 17 Jac. Rot. 877. 1 


8 Ir William Elvis bzings a Quare Impedit to pzefent to the Church of Bad- 3 
worth, and declares, that Sir Gervas Elvis Knight, was ſeiſed of the Pannoz Net ing han 
of anby, to which the ſaid Advowſon is appendant in Fee, and beld the ſame of 
the King, and ſo ſeiled did pꝛeſent one George Tutpin his Clark, who was ad- 
mitted and inſtituted, c. And the laid Sir Gervas ſo ſeiſed was attainted of e- 
lony and executed. By fozce whereof the King was ſefſed of the ſafd Pannoz . 
ad quod, &c. In Fee, in right of his Crown, and ſo ſeiſed did grant the 
Pannoz and Advowfon thereunto belonging to the Plaintiff and his heirs, 
adeo plene & integre, &c. by vertue whereof he entered, and was ſeiſed there: 
of in Fee, and ſo beingſeiſed, the Church became void by the death of Turpin, 
whereby it belonged to the Plaintiff fo pꝛeſent, and the Defendants did diſturb , 
him tothe Dammage of five hundzed pound. ARio non; confeſſefh the ſeiũn * Peg of 
. of Sir Ger vas Elvis, and the pzeſenfation of Turpin, and the Attainder and bor. a 
Execution as the Plaintiff hath ſet fozth in his Declaratfon : But farther ; 
„ Cafth, that by vertue of the ſaid Attainder, the King was ſeiſed of the Pannoz 
dd quod, &c. Jn Fee, in right of his Crown, and ſo ſetſed, the Church became 
void by the death of Turpin, whereby the King to the Church being void did 
pꝛeſent to the ſaid Archbiſhop the ſald Thomas Biſhop, whom he cauſed to be 
admitted, inſtituted, and fnducted, as it was lawfull fo2 him to do: without that, 
that the King did grant to the ſaftd William Elvis the Adbowſon, prout, &c. 
Whereupon the Plaintiſt demurs in Law generally. 5 
That be is Parſon Imperſonee of the Church afozeſaid, by the pzeſentafion Thi ates of 
of the King, and ſayes, quod ARio noo, berauſe he ſayes that Gervis Elvis was Bima che 
ſeiſed of the laid Advowſon, as of the Advowſdn in groſs, and confeſſeth the Iacumbent⸗ 
Attainder, and that after the death of Turpin, the King did pzeſent the laid 
Biſhop, who was admitted, inſtituted, and inducted, &c. and was Parſon im. 
| perſonee at the time ow@the purchaſtngof the Writ, &c. Without that that the 
| Advowſon afozeſafd did belong, and as yet both belong to the ſaid Pannoz 
of H. prout, &c. A 
Whereunto the Plaintiff replies that Biſhop is not Perſon imperſoneę 
of the pzelentation of the King prour, &c, 17 petit quod inquiratur, &c,; where - 
IE 12 


upon 


* 
RT 
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upon Biſhop demursin Law, That one John Sidenham Gentleman, was ſeiſed 
lea of Of ths lald Pannoz ad quod, &c. Jn Fee, and ſo felled in the 16 year of Q. Eliz. 
ia. 15 7 8 by Indenture, &c. did grant to Richard Ridley and Eleanor his wife, the ſaiv 

* Advowſon foz the thꝛee firſt Avoidances. The Church beta me void by the de. th 

ok one Lilly, which was the firſt Avotdance, &c. 12 | 
Mo which Church, the ſald Sidenham ſeiſed the ſaid Bannoz, (and having no 
right to pzeſent) did pzeſent one Richard Clifton his & lark, and the ſaid Clifton 
being Rectoz of the ſaid Church, the ſaid Church became vold, by the depziva- 
tion of the ſaid Clifton, which avotdance was the ſecond avoizance, 8c. 

And the ſafd Sir Gervas Elvis, father of the Plaintiff being ſetſed of the 
Pannoz in Fee, and ha bing no right to pzelont to the ſafd Church, being void, 
did pꝛeſent to the ſaid Church, being votd, the ſald George Turpin, Qui, &c. And 
that be the ſid Turpin being Rectoz of the ſatd Church. and that the ſatd Ridley 
and his wife being poſſeſſed of the ſatd Advowſon, the ſatd Ridley dfeth, and 
EleanorCarvives, and was ſolely poſſeſſed of the Advowſon, and firſt makes 
Mar:in Taylor ber E recutoz and dyeth, whereby he was poſſeſſed, and fo the 
Church betame void by the death of Turpin, which was the third Avoidance 8c. - 
whereby the Defendant Taylor dis pzeſent the ſaid Biſhop his Clark, as it was 
lawfall foz him to do, and demands judgement, Si Actio, &c. Upon which the 
the Plaintiff demurs in Law generally. 55 

The firſt point is, Whether this Plea ot the Archbiſhop to counterplead the 
title of the Plaintiff to the Patronage, be good oz no. 

And J hold it is not good: Wherein Wet us conſider how it ſtood at the 
Common Law, and what alteration is made, as to this Caſe by the Statute, 

And fit foz the Common Law it was plain, That neither Dzadinarpy as 

D2dfaary, neither befoze Collation oz after, noz Incumbent, either of bis 
Collatton, noz of the pꝛeſentation of avy other, could plead fo the fitle of the 

patronage, whereof the reaſon was pꝛegnant, becauſe neither of them had in. 
fereft in the Patronage, and therefoze could not diſpute that, with which they 
had nothing to do; which is the reaſon that bis collation by Lapſe (#2 befo2e the 
Lapſe incurred, though it be a wzong) doth not diſplace the Patronage, but 
hell be ſafd fo be done in the right of the very Patron, being nothing but inft- 
tution and induction which are his office as D2dinary as well upon pꝛeſentatton, 
as without, though he dofh them ont of ſeaſon. - ts 
And thongh this ſeemed, and was indeed extreamly mfſchievons, pet the 
Law would not let in a thing ſo abſard, and again the Law of Nature, and 
Reaſon, as to admit two fo diſpute the Intereſt of a third. 

This miſchief notwithTanding, had a Kinde of Remedy in ſome Caſes ; 
Foz if the Quare Impedit were bzought about the Biſhop, and the Incum- + 
bent, 02 the Incumbent alone, leaving ont the Patron, the Jacumbent might 
have pleaded in abafement, that he was Parſon imperſonee, of the pzeſentatt- 
on of ſuch an one, who was alive and not named, and then the wait ſhould abate, 
So that though he could not plead himſelf to the Patronage, pet he needed not to 

anſwer without the Patron, which could plead to the right of his Patronage, 
and ſo defend his Clark. | 
But pet there were two Caſes of miſchief ſtill, the firff, when the Patron 
was jopned, it he would collude oz plead a falſe and faint Plea, and give wap 
to the plaintiff, the Incumbent was without remedp, whereof the Common 
Law took little regard, both fo2 the reaſon befoze ſpoken of, and becanſe coming 
in by him, he was ſabjec to his plea, as Leſſee foz years, and could not falſifie at 
the Common Law. | | 
And ſecondly, though it were regularly true, that the Patron was to be na: 
med, ſo that there was a means to defend the Title, yewwhen the Incumdent 
came in by the King oz Pope, they could not be named; and pet though the 
miſcbiet to the Incumbent was inevitable, pet the Common Law would not 


bzeak her rules to reteive the Incumbent to plead the Title of the Patronage., 
no not in that Cale. 1 
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This being ſo in the Caſe of the Incumbent, who had the whole intereſt of 


the C burch veſted in him, and that by the pzeſenfation of his Patron, by whoſe 
title he was to ſtand oz fall, that he could not plead the patrons title. Puch 
leſs was the D2vinary to do it, foz thzee reaſons. _ = 5 

Me bad nothing to do with the patronage, neither in intereff noz dependency 
as the Ancumbent hath. 9 

Me hath no medling with the Church. o2 the kruits of if, as the Incumbent 
Hath. And ik the Ozdinarp having collated by Lapſe could not plead tho Title 
of the patronage to maintain it (as by the Statute Appears) much leſs could he 
do it befoze the Lapſe incurred. Ns | 

The Law hath pꝛobided foz him (ff he will contain himſelf within the 
bounds of an Dzdinarp) ſafficient means fo ſave himſelf from making him- 
ſelfa diſturber, and hath pleas foexp2eſs and deduce the ſame, which the In⸗ 
cumbent hath not. Foz if the Incumbent hath accepted the Benefice of his 
pzeſentatten-that hath no right,o2 will not defend it, de muff needs be a viffurber, 


as the Incumbent may; foꝛ his Office and Acts are not jopned, noz depend upon 
the Patrons, as the Anrumbents do. 


Now J hold it not tmpertinent in this place, and upon this occaſion, to thew, 
how the Common Law hath pꝛovided fo2 the ſafety of the Oꝛdinarp againſt 


diſturbance, te he wil not exceed his Office, noz maintain ports, but carry * 


himſelf indiffently amongſt them that pꝛetend to the Patronage of the Church 
as he ought to do, being in a ſozt a judge among them. _ © 

Firff, where it hath been ſaid, That he ought to receive the Clark of him 
that comes firſt, J hold the Law contrary ; fo2 as he may take competent time 
to examine the ſuffictency and fifneſs of a Clark; fo may he give conventent 
time to perſons intereſted, to take knowledge of the avdidanceeven in Caſe of 


death, and where notice is to be taken, and not given, to pꝛelent their Clarks 


to it. | 
But perhaps if he do receive the Clark of him that comes firff, he map quit 
bi nſelfof diſturbance, becauſe he doth nothing but as Oꝛzdinarp in Law; but 


let him look to his conſcience, if it be not done bona fide. 


But if two oꝛ moze pzeſent,ſo that the Title ts become litigious, then cannot he 
ſafely recetve the Clark of any, of his own head, except the Title be certain, but 
bath his way ofſafefy by Jure Patronatus; and when he hath uſed the Jure Patro- 
natus, and that findes fo one party, pet be map till receibe a confraty Clark 
the will, foz who can let him? but that mull be at his own peril, which fs well 
to be under ſtood at a double peril; That is, fir, that the Title be the better. 

Secondly, That the Patron whole Clark he hath received, will ple ad and 
defend that Title; foz otherwiſe he cannot do if, as bath been ſaid. | 

Wut though after Inqueff, im Jace Patronatus, the Dzbinary map accept 
the contrarp Clark, pet it is againſt Jufftce; and the intent of the Law ; Foz 
ſince it is a pꝛobiſion meerly foz the good and ſalefy of the Dzyinarp, and be 
pꝛetends doubt, and therefoze puts the Patron to this inqulrp to his C harge and 
delay to ſatisſie and ſecure him, be ought to judge and receive the Clark accoz- 
ding to that Uerdict ; and that is the true meaning of Greens Tale that hath 
been cited, and of the Books that ſap, that the. Ozdinary ts to jadge ok the 
better Title, that is, not to pzejudge of his own head, but ſecundum allegata & 
probata, upon verdict of the right given, and found atrozding to the fozm of 
LIP to give inſtttutton Which is his judgement, and the induction his exe⸗ 
cution. W | | 

And though it be true, that if is but an inquelt bf Office, and thereloze bindes 
not, J confeſs it bfnds not but wfth a diſtinctton, that fs, it binds not the 
Patron in his Quare Impedit, but is final, even to the true Patron, that he 
cannot impute diſturbance to the Ozvtnary, following that ver dict, and thefefoze 
ir ought to binde him to follow it. Foz to thefe purpotes ft is a tall ver dick, riever 


and pet was nob allowed fo plead the Title at the Common Law, And there ⸗ 
- foze the Oꝛdinary cannot plead in abatement, that the Patron is not named 


to 
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to be tryed again, as is a flight found by the Coꝛoners inqueſt to the fozfetfure 
of goods. And the refoze Jam of. opinion, that if the Patron bzing his Quare 
Impedit, in that Caſe againſt the uſurper, and his Jncumbent not naming the 
biſhop, and pꝛoves his Title, that he may afterwards have an Action upon the 
Cale againſt the D2dinary, foz that wilfull wzong, delay, and trouble, that he 
bath put bim fo, and he ſhall recover coſts and dammages, not in reſpect of the 
value of the Church (fo2 there is no dammage foz that by the Common Law, 
but by Weſtm. 2.) but foz the other reſpects I ſpeak of. But if he name the 
D3vinary in the Quare Impedit, he can have no other Action of the C aſe; neither 
hall he have ſuch Action upon the Caſe, befoze he hath tryed his Title in a p20? 
per Acton, and againſt che pꝛoper parties. | 
But yet in another point J am of opinion, that though but one pzeſent, if the 
Biſhop make doubt of his Title, as in many Caſes he may juffly, being a ſtran⸗ 
ger to it, he may requirg ſatisfaction by Jure Patronatus; foz 4 notatione nominis, 
it doth not implp divers parties, as a Jucis utrum doth, bat like a Qua jure. And 
therefo:e fake the Caſe to be, that a Parſon ts depzived bythe Ozdinarp oz 
reads not his Articles. In which Caſes the Church is void, and pet notice maſt 
be given to the very Patron foz that time, oz elſe the lapſe incut res not Witch is 
intonventent foz the Church, and a pzejudice to the Oꝛdinary) how Gall he 
now aſſare himſelf of a ſaffictent notice? Foz il he give notice to him that is 
not Patron, foz this verp turn, his notice is vain, and the Patron perhaps 
Kknobs not of the depzivation, oz if he knows it, needs not pꝛeſent without notice 
given him. 
J hold that in this Caſe his wap is fo award a Jure Patronatus, with ſolemn 
pꝛemonitions Quorum Intereft, And then inquiry being made who ts Patron, 
Mir and give him notice, and il he pꝛelents not within ſix Poneths, then the Ozdt⸗ 
Aan | narp-may Collate. though that ſhall not binde the very Patron pet if ſhall excuſe 
ann keom diſturbance upon ſpectal matter ſhewed ; but if the otber ſuppoſed Patron 
pꝛeſent, and the tx Months incur, Quzre if the true Patron be bound, ſince 
1 there was no notige given him. And J am ol opinton, that though without nottce, 
109 | the Patron is not hound by the Lapſe, yet that is nothing fo ſave the uſarpation 
[8 114 0 1118 bk another pꝛetended Patron, who fs not ſubject to give notice. 
Thus far of the matter and fozm of pleading fo2 the D2dinary and Incum- 
bent at the Common aw. | X 
Now we will ſee how it ſtands this day, and what change is made by the 
' What change Dfatute 25 E. 3. Chap. 7. pre Clero, Stat. 3. and what is the true meaning and 
is made by the uſe of that Law, which is thus : when an Archbiſhop. Biſhop oz other D3dinarp 
as a ** bath given a Beneflce of right devolute unto him by lapſe of time, and alter the 
. the Bing pꝛeſenteth and taketh his ſait againſt the Patron, who percaſe will ſuffer, 
pleading of that the King ſhall recover without action tryed, in deceit of the D2dinary oz the 
O-dinarics, poſſeTo2 of the ſafd Benefice, that in ſach Caſes, and in all other Caſes like 
where the Kings right is not fryed, the Archbiſhop, oz Biſhop, D2dinary, oz 
polleſſoz, ſhall be received to counterplead the Title taken ſoz the King, and to 
have his anſwer, and to ſhewand defend his right upon the matter, although 
that be claim nothing in the Patronage, in the Caſe afozeſatd. 

The particular cauſe of this Law, is foz the relief onely of the D2dinarp 
that hath collated by Lapſe,and ofthe Clark that is ſo collated, that they may both 
plead to the Title againſt the King, which when vou confiver,tt was a neceſſarp 
 Lawzas agatnT the King more then againſt Common Pations. Foz the ing 

not being bound hy lapſe of time, it the Colnmon Patron ſaffeced a lapſe and the 
Biſbop collated lawfully, pet if the King pꝛetending himſelf Patron, bzoughyt 
a Quare Impedit againſt the D2vdinary and Incumbent, fzere was no means 
toz them to ſave themſelves, ſince they could not veny the Bings Title, and 
maintain the Patrons, in whoſe default the Lapſe took place, but the Statute 
gives remedtes likewiſe in like Caſes by expzeſs wozds,ſo that Caſes ol like na- 
fturg ate rather remedied by Letter then equity. 

And therefoze firft in the Cale of Lapſe a common perſon might by pꝛactice 


have 
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the Lapſe ts an equat. Tile agataiſt᷑ all common per 
But the tommonatt ur Cate, and that which 1 
view: Ieʒ every Incitinbont, thur is called x Abet 
by collatiod, is allo we by the wozds of 'the- Lata te anti 
Title, and to ſhew ans desen his on right eh matter, 
nothing-inthe Patronage in the Cale. 2 
Note all the wozvd lo they hade aldthetr weight Fark, d#ininmibent mud 
be a poCeſſo2, ſo that ifhe have his pꝛeſentation aden. ad dation upon 
jawfall Title, pet remains as he wis tige; unde hs mchte of the i 1 
Law betaule he is nota polſelCoz accozvingto the letter ofths La ti Induction; 
Again I ſay that though he be a pollefloz;he ma®by the letter  memming of thts 
La as weli ſhew aum betend bia on right; as emitter plead his Adverſartes. 
And therefoze clearly he cannot make himfelt Parſon imparſoke?- df the Pie. 
ſentation of I S. and delend himſelf by the Eitit ot I. D under whom ge claims 
not though that were ſafficient to deſtrog the Plalnticts Title, by conleſſing and 
avotding, oz the like, wetther can he counter pieas the Plaſnfiffs Tifle, but muſt 
alſo make a Title to himtelf by: itho<wozy-and meaning of: this Law, - which 3 


ſpeak not fo binde the Aucumbent bythe Patrons plea, whereof-J will feat 


hereafter, when I come fo the Incatbents ple. 
But touching the Ozdinaries tes uon this wintuts, Iholy plainly thaths 
can no other wile plead, then he codl8fthe Cominton Law, Sat onely where he 
hath Collated actaally' by Lapſe. ez theugb 'the' Ficundent df d:oſentation 
be alſoadmitted.to. ploadbp the mam of this: Law nber ddbe wold, (Like 
Caſe! becauſe the Cale is like inverd. yet the Dibitiaries Caſe bloze quit 
collation. is no wayes like fn caſe **fo2 be hath-coften wintereft foz bimtelt, nor 
hbts Clark in tde Charch; And therefozs.ifthe Ancumbent tin tkituted 2 
pꝛeſentatton ot an other, be not within the relief, rinith ders Wall the Ozon 
that bath no interest, but an Dffice only, that! oh do de indifferent to all 2055 
trons and maintain no ſide. And pet nwze, {f the Jicuntbent which ts 
&ed, be Defendant; in Quare Impedir, Which mily rocky the Statiife) and 
do reſign hanging the wett, he hath loſt his pꝛiviledge of pleading. to the 
Title by the Statute ; foz as it was granted his-td-defend his poſlteſtio 
when his pollelſton is gone, there is nd tante fox Hint io ale t: Which r eaten 
allo turns ſtrongly againſt the Bümp, where-thire is nie poſſeſſion under 
bim; foz pet that Incumbent that hath refignes, — Men as be mfght 
have pleaved at the Common Law. Arid Note that Cale of the Perſotr reftgr: 
ing hanging the Mit. 8 (5 may” lead get m to Dd 
him of his Plea, that he m | herecs in'g 
præcipe quod reddat, if the Tenant ian a releate; e cannot fa) 
that he had altened banging the Wrf but is eftoppev $54 difference is becauſe 
that in that Cale of the Precipe, the Deenvant b92 ts Utret nuts hem Tey- 
ant, but in the Quare Impedit, he is nit naͤmed an ent bat a ditturder dj- 
ly. Netther is the ſuit foz the Jncumbency Wette but oz the . Ka 
Pꝛeſentatten. And therefoze in the Wilt ofrightof Advowſon the Antunhent 
ts never named; neither if the Detendant recover-againſt bis Patron, thatl de 
be remobed. 
I have been the larger in this Uſcvorſe, becauſe A fee the inheritances ve 
Advowſoris fo incumbzed Girona and bifferbancegof petenve) 
| Patron, Ozdinaries, amd Clarks, and the multtplteſte and pernextty of | 


— 


tz Verf. Archbiſhop of 
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2 Point. 


"Pleagof the-Defendants, Je bay never.ſo.many, whereof {f any one paſs 


Againſt binn be is barrey;2and:the incertainty:and'varietyof the learning upon 
tte: that tete almoſt impoſſible; 11 A true Patron be pat tohis- Action, but he 


e ot ons 
in Quare impeda fo name no moꝛe 


„ Tberelne ürtt, Janbite a Plaintiff | 
Defendantsthenneeds.muf; and ſoifthe Church be once tall of pzeſentatton 
fo that there is no danger of the Lapſe, it is in vain to name the- D2dinarp, 
and ſo to arm him wich en, who can now do no moze hurt oz: good, but 
onely to be ant werable the Damages Which the Patron and Intumbent 
(which twomgE;needalkdnaney) will be kaffictent tannfwer. 
Bnt il cha church i U but fand onely upon diſturbante: then yon mag 
name the err, o>Yleihe-wiil collate (hanging the fait) by Lapſe, where- 
as if yon name hinu hu muſt yither diſclainy' and ther you may have judgement 
againſt him, oz elſe he muſt plead, and allow himſelf-a diſtur ber, and then he 
tan habe no lapſe. Butze he diſclaim, and the Plaintif will not take his 
judgement; but maintatuhim a diffurber, and that be ſound againft the Plain- 
tiff, J hold (as Ababe heretofoze baden) that the Biſhops collatee hanging, 
the ſuit ſhall not be removed, o; bean habe no Judgement noꝛ Mrtt noa ob. 
Hext in this Caſe Aadniſe him to name no moze diſturbers then are likely 
to have reaſonable. Titles :.. Foz every diſturber will make a ſeveral Title, 
and traverſe, oz confeſs and avoſd the Plaintiffs Lit'e, whether he bimſelt have 
good Title oz not; ſo it were better not to name them: Foz they can but pze: 
ſent, and get their Clarks in hanging the ſa(f, which will be removed by the 
Wrif to the Bihop, it their Title be not good; but (ach as habe reaſonable Tt: 
tles axe fit to be named, that their Title mar be di cuſted directly at the miſe 
of the parties, and not left to an altert gam: che title to be tryed between the In · 
cumbent that come in hanging the.UWritz and the. Clark that is admitted upon 
the Writ to the Wiſhop. Fe J hald it tles tbat the Biſhop tanno: retuſe to av · 
mit the Clark ot thoparfy that recovers; and return à Plenarty upon anothers 
pzeſentationand right; Fan that ts thejwap.to confound all : Foz, ff that return 
be falſe, it cannot be teavexſed, foz there4# neither party. noz. day in Court to 
coumte pead. . And it pon ſap, the -Wrjt is onely non.obftante reclamatione of 
arties and this tea ſtranger; anſwer, that it is flear, that the Clark 


upon bis own depends acco2ding to the Statute. 


m truth in, of the Pꝛelentatton of the King, as he pzetend 


"© Sir alien £bv# Knight, Verl. Archihapot) EET. © 
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en ot Taylor (who hath alſopleaded ſo) pet it doth not appear which of thoſe 


pleas is true, noz the plea of the one doth not effop the other, ſo that both are to 
be admitted. er | © 


Then touching the replication of the Plaintiff, A hold it infozmall; fo2 two 
reaſons. a WY 


** . 


Firff, where he ſayes, de is not Parſon. imperſonee of the pzeſentation of the 
King, be ſhould have induced it withalledging of whoſe p22ſentattan-he mas in, 
with an abſque hoc, 03 elfe it may be that he is not parlon at all, and then he 
ſho ald habe pleaded ſo, and not a Negative pzegnant; as this is, as. againſt a 
Fine, partes Finis nibil, &c. but ſuch another. $4208 

Secondly, his concluſion ſhould have been judgement, if it ſhall be received 
to this Plea. But becauſe both theſe are bat fozm, the general demurrer takes 
no hold of them. ee eee AO NTT TS 7 
Now Where it was ſaid that the Replication ſhould habe been,thathe was nof 
Parſon imperſonee generally, 03 modo & forme, becauſe he is a poſſeſſo2 within 
the Law ol whole pzeſentatton ſde ber, I hold the Replication as it is. verp good. 

Firft, ifa man make his fifle moze ſpecial then he needs, in manp Caſes his 
Adverſary ſhall fake advantage by it; Foz the Law hill receive that he is beit 
appziled of his own title. e ro 


# 


* But in this Caſe the Parſon cannot plead that he is pazſon generally, bat he 
| mult ſhew neceſlartly of whoſe pꝛeſentation, as all the-Books and PÞzefivents 
=. are. And pet that is not fozn. but therefoze matertal, becauſe by the Statute he 
mult not onely be a poſſeſſo;, but he muſt (as hath been ſaid) as well hewany 
defend his own title, that is his Patrons whereupon-his own depends, as coun- 
terplead bis Adverfartes. s. .. EASE 

Noob then he muſt as well make it appear to the Court that the tifle he de 

fp ts his patrons, as that he is pole 


E pꝛeſentation of Tsylor, and makes a title to the King as Pate on,” ſo it ts mn, 
erfal fo ſet fozth to the Court of whoſe pzeſentatton de is in, and bpronſeyuence 


Jn a Quare Imp. poulay the pzeſenfaffon.of the laſt Incumbenf,anvponname 
bim, yet it is all one to the matter whether it were be az anpther,ſvtwere the fame 
the patron that peſented; pet you ſhalltraverſe the peeſeritation of the Lime man. 
Nom to the plea of Taylor, which J make the third point, Mhereim the tale 
ts thus. A man had a grant of thzee avoivances of: aw Abvowſoti appdnvant 
made by bim that wis ſeiſed ja Fee ofthe Pannoz ana A, urch 3 
vo: ds and th? Gꝛantoz uſarps,. and then it yolds the ſecond time, and then an _— 
other ulurys that was likewiſe teilen of the P aun; anVloztſeitsit to ii King. __ 
wyzo makes a grant of the Pannozand Advowſon in hisvetbis,&c: toths plains 3 
tiff. De uberiori gratia, &. dedit & conceſſit eidem Wil. Elvis Mili Manerium pred; 
1 cum pertinentiis ad advocationem Eccleſiz-pred. eidem Manet ſped; & pertiviet), 
per nomiga : Manerii de +andy alias Samby; in Comigtu Notr.: Ac:abtochtiohem 
Eccleſiæ de Babworth eidem Maner, ſpectan. & pertinen;:adeo plevs; integr#' & 
in tam amplis modo & forma prout predict. Gervaſius c habnir tentiit & gAviſts 
fuit in tam amplis modo & form. prout Manerium illud cum pertin. ad quod, &c. 
ac p edict. advocatio Recleſiæ p ædict. ad manus ipſius domini Regis nancidevene- 


runt, ſen devenire debuerunt ratione attinctoræ pred. Gervaſii aut itt manibisiplius 
5 Domini Regis tempore confectionis earuſidem literarum pꝛtemium eniſteba m. 
And then the Church avoids the thirntime, and the Grecute: of the@puiitee 


\ 
a 


of the thꝛee Avopdances pzeſents, and his Clerk to resetwed, 
mn Quare Impedit, , +l iO I 7 
WT his point yeelds two neſtions. N 


pꝛeſent again upon every abo 


The lecond, whether the King: grant (as it te) mtb paſs dhe Aube l - 
thelaft turn; lo elle ifthatavoimance:were gatned from ? 


| turn; log Pibanc the grantee nd do cone 
fo the King bi the fozteiture, and nnn 2 nügenweüt 


* . 9 "SY 


ö pet g 
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nding the nſurpation the grantee may nevertheleſs 
tdance, as if there had been no nſarpatſon; 1 ce nge 
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To the firſt, 


ought to de given foz the King. But my opinton ts foz the Plaintiff in both: 


As tothe firft of theſe, it muſt be confeſſed that an uſur pation at the common 
Law, did ipſo facto, gain the poſſeſſion, not onely of the pꝛeſent avoldance, 
but of the whole tate of the Advowſon againſt all the wozld ; which is the 
reaſon that the laft pzeſentation is alwayes to be anſwered in a Quare Impedit, 
and the Law is the ſame fill-in all caſes where the Statute of Weftm. the 
ſecond hath not made alteration. And in this caſe, if the nſarpafion had been 
made by any other but by him that was ſeiled of the immediate reverſton in Fee, 
no man would have doubted but that if had would have gatned the poTeſſ{on of 
the whole Ad vo won, which tould not have been continued but bya wait of right 
which the arantee of the thꝛee avoidances could not have by reaſon of the feeble⸗ 
neſs ol his eſtate, no2 the reverſſoner in Fee-ſimple could not have had it during 
thoſe thzee Avoldances, but after he might have bis wzit of right oz Quare 
Imped. if he were within any of the caſes, of W. 2. which in this caſe is not tes 
cauſe the reverſion is removed, and is not now in that perſon that was ſeiſed of 
it at the time of the ulur pation, and ſo being but a right could not be granted. 

All that is objected is this, that when he in the Reber ſion uſarpes upon his 
Leſſee foz years, be cannot gain the whole tnherifance of the Advowſon bp 
wꝛong, and the new inheritance by wzong he cannot gain out of a leaſe fog years 
onely: So fo2 an tmpoſſiblity in Law it ſhould wozk but to gain that one 
avoidance, and leave the eſtate as it was befoze in the Leſſee, even as it was in 
the Cafe ofthe King, when an ulur patton is made upon htm, Which ts the onelp 
caſe in Law of that nature. 5 

This is a conteit, and it is but᷑ a conceit. Foz of poſſeNozy things an expul⸗ 
ſion map be made as well as a diſſeiſin. And ther eloꝛe if a man made a leaſe to 
years of Land, and a ffranger put out the Leſſee, he doth alſo diſleiſe him in 
the re ver ten; But if the Lefſoz put htm out, there is no viCeifin committed. any 
pet the Leſtee hath loſt his eſtate, and hath but a rigbt to it, and that whethe 


de will oz no; Foz theugh it be true, that when two are in poſſeſſion, the poſſeſ- 


ſion is judged in him that hath right, fo2 he onely poſeſſeth, though the other be 
in poſſeCion foo, and take away the Trees, Con, oz the like; pet, when the 


true oboner is clearly pat out and removed, then be hath no longer eſtate 02 


poſſeſſ(on;but right onelp, and hath no electon to be in poſteſſion, oꝛ not in poſſeC- 


his poſſeſſion at the Term; Foz he cannot have Rent out of that Land that 
he himſelf poſſeCeth. And if the Leſſoz after fach expulſion dyeth,the Land ſhall 
deſcend in poſleſtton to the Heir, and the E xecutoꝛ ſhail not claim that that was 
a leaſe ; loʒ a terme never bears a que eſtate. But it is true that there are certain 
caſes wherein a polleſſion cannot be gained. . 

_FtrT, foz p2tvilevge ot perſons; Foz the Ring cannot be diſeiſed, but all 
Intruders are but treſpaſſers to him, and if he will he may charge them by 
Seine of account, as Bailiffs ; pet he map, ifhe will, bzinga wꝛit of Right of 

d . — 

Another caſe is in reſpec of the nature of the thing whereupon the wꝛong ts 
committed. Foz it a man receive mp Rent claiming it as his own, when it ts 
not, and ſo feed uyon my Common without Right, he hath neither vdiſſeiſed me 
ofthe-one no; of the other; but it᷑ A ſhoulvbring an Aſtſe,and ſo admit my ſelf dil 
feilen, and he make title, and ſo we are both agreed that the poſſeſſion is removed, 
then it is fo by fiction of Law and conſent ol parties, that was not ſo in nature. 
A man cannot by wzongfall ſeiũn of a villain in groſs, gain either eſtate in 
his bloop;, o poſleſtlon oł his perfon, other wile then as of a Freeman by falſe 
z„ͤ q % EE: . 

„ Dun Advowſonts one: of the things whereupon uſurpation wozks moze 
viglout then upon any other” poſſeſſton cozpoꝛal; Arid therefoze where upon 
di -of Lands, you have ybſſeſſozp actions fo; remedy,” inthe caſe of Advowſons, 


ſion, as that caſe ſtands, and therefoze clearly he cannot now grant his Term. 
And if the Leſſoz bing an action of debt foz bis Rent due at Michaelmas, the 
Leſſee ſhall plead that he did enter upon him, and put him out, and he continued 


ti 
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if an | uſurpatton be compleaf, with a plenarty offix moneths, vou are driven to 
pour wit of right, 

And where it is objected, That the Caſe (s as good, as if the grant of the thzee 
aboidances had been to thzee ſeveral perſons, fn which Cale it is conereveb that 
the ulur pation upon one had bound the reſt. 
It is anſwered, that the Caſe fs not alfogether like,becauſs when all the avoſd: Anſw. 1. 
ances are granted to one, he map by his aches pzejudice himſelf rather then 


Obie: 


another. 


VBnt another, and moze pꝛegnant anſwer ts that which bath been given, that Anſw, 2. 
one Uſurpatton puts all out of poſſeſſfon. . 
So thenthe concluſion is, That Elvis by his uſurp atton having got alp chet was 
granted ont, and having bis own Re verſton in Fee.ſimple in himſelf: and foz- 
keiting it to the King, the whole Advowſon is in the King in Fee fimpte.- 
| Now follows the ſecond queſtfon of the third great point, Wet y chte, be- The ſecond 
ing the third avoſdance, paſt to the plaintſf by the Kit grant. og queſtion of 
Whereinfirſt it muſt be 1 that though the 6 hole Advowtoii; were af the third - 
the firſt Appendant, yetthe thzee avoldances were by the grant made in groſs. S P Ae, 
Next, ikthis third avoidance were in the King in groſs, J am of opinion that 


it doth not paſs from the King foz two reaſons. 


- when they meet in one perſon cannot do 10, but the greater anv'gbfotute Fe 


Fee: And the Duke be deed inrolled granted the Avvowlon 


therefoze tf it be tn groſs, the King ts deceived ; ' Foz fn the Caſe of Appendancy 


Firf, that the Kings grant is expzefly ofthe Advowfon as appendant, and 


it paſſeth,but as a part in effect of the Pannoz ; therefoze it the King grant the 
Pannoz aslargly as Elvis had it, it would paſs without ſpecial naming. Bat if - 
it be in groſs, it is as ſeveral grants of ſeveral things, 1 dicker both in letter 


and in effect, and in meaning. 


Detondiy which makes it moze clear) if the King had this aboſdance- in 
groſs, and the Reverſton in Fee Appendant as it alwapes was, then the Kings 


grant woz zs upon the Reverſton Appendant without touching the grofs, and 


amounts to no moze hut a grant of ſo much of the Advowſon as is 'appenvant, 
like to a grant ofthe Pannoz, of D. in D. Butnow; A bol that the King had 
not two eſtates in this Advowſon, but one onelp conjoyned, and confolidate of 
tie rightfull Reverſſon, in which the poſCeCCozy effate- is droboned und ertinct. 
Tie cather, becauſe there fs neither right left, noꝛ means of u recovery-in the 
grantee,fo that it ia in effeff as much as it the grantee bad farrendzed oz granted 
the aboidances unto the Reverffoners. And therefo2e take the tale ol 9 H:7:{@hat 
be in reverſion diſſeiſes his Cenant fo life, and dies ſefſed; this to diſſent to 
take awap the entry of Tenant foz life, (But J bold 1 Wall nok take away the 
entzp ot a ſtranger) becauſe as to him it is but the effate ; fo2 life Ul,” and: but 
a fictitious. and not a true diſcendable eſtate. Foz @ g2ant to I. S and his beirs 
during the life of I. D. is no fee but a peclal occupant, as is reſolvey' in Chuc- 
leighs Caſe, but a diſteiſin of an eſtate fo: life by neteſittp in Law mines a 
quaſi fee, becauſe w2ong ts unlimitted, and ravensall thatcan be gotten, and is 
uot governed by terms of eſtates, becauſe it is not confained within Rues. 9 
likewiſe if the leſoz-0jects his Leſſee and dye, the poſteſtion deicends ts The heir 
ol one jopnteftate, and pet the right remains fill to the LeCee.-Anii.67 both 
theſe Caſes if the *. or ant theReverſton, the grant is void foz;ther 
Reverſion. And pet it was ronger if the Leſſee fo; years, oz Lefſep.f 
after ſach diff. and expulſion by the Reverſtoner ſhould releaſe unto! r. 
the pʒincipall Caſe ts in effec as good, where the right of the Granfeels 
in Law, as hath been ſaftd. -—- FTP 


And note that two Fee-imples that | may Land 'in reveral port 1 diltine, 


doth ſwallow up the baſe and limited fee. E it is apjndged in 


Hillar, 40 Eliz. in the common Pleas, cited in the T Afe of Alton Möehg. Cg. 
lib. 1. fol. 49. which was that Charles Duke of Suff. Was ſetſeÞ of the Av: 


fon of Welborne in the County of Lincoln in Tall, the Keverſton tht! 


To. Bing, 


.C 


Sara Darcy, & Cook Verſ. 
Robert Leigh. 


King, and then the Statute, 34H, 8. cap. 21. of Confirmation in Patents was 


made and then the King granted the Ad voloſon in Fee ta anoth r. and it was ad⸗ 
judged a good grant; Fo2 the King bad not two diſtin Fees, but one only made 
of two conjopned and coſolidats together ; And fo is Auſtins Caſe, 1 & 2 Ph, 
& Ma. cited in Walſinghams Caſe, fol. 560. Which was thus. Sir Thomas Wyar 
bog Tenant in Tall, the Reverſton tn the Trown, made a Leaſe to Auftin, 
rendzing a Rent, and died. Dir Thomas Wyar the ſon accepted the Rent, 
and was attainted of Treaſon and put to death, leaving Arthur Wyat his 
fon. And it was adjudged that Auſtins Leaſe was vold. Foz though it were 
made good by the acceptance of the Rent, pet be the attainder the effate Tail 
was barred, and extinct, as if Wyat the perſon attainted had died withont (Tae, 
and ſo the Land came to the King in point of Reverter, and then the ſaving of 
Leaſes would not pzeſerve a Leaſe that was in Law ended, and determined. 
Which had been other wiſe, i a reverſton tn Fee had been in another, and not 
in the Crown ; A hold the Law the ſame, if Tenant in Tall and the rever« 
ffon in htmlelf be attatnfedof Treaſon. DEE 

In the argument of this Cale the Judges ſpake publickly, and at large. he 
whole Court᷑ agreed una voce upon the firft and ſecond great point. | 
My ſelt, Warburton and Winch, did alfo agree ut ſupra, But in that onelp 


Hunon differed; and ſo judgement was given foz the Plaintiff, 


Dame S Darcy, Clement Cook, Eſquire, Plaintiffs, 


Star- Chamber Verſ. Robert Liezb & alles Defendants, | | 


Þe Caſe was that Sir Robert Langley night,being ſeiſed of divers Lands 
in Lancaſhire, had iſſue divers daughters, whereof one was called Katharine, 


1 


the Remainder to his on heirs, and died; Katharine was married to one Leigh 


fendant being pzeſenf, which lalled by diſcontinuance. 
And in another like tryal 


1 


tion of the perjuzy. 


0 


affirmed his age ſo, And Booth an other point, that he vepoſed at this tri 
that he hav not been p depoled in the Cale. 


| This caſe was heard thzee dapes, namely upon the merits, that is, whether 
theſe deponents oz anp of them were perjured ozno. Foz it was agreed bythe 
Tourt the Bill being lad ſo, thougb there had been pzoof of undue pꝛeparation 
of the witneles (which ts puniſhable though their telttmony were true) on it 
| | | | could 


f 


and he ſo ſe{ſed, convexed certain Lands to the uſe of the ſaid Katharine in Tall, 
and in Lent 13 Eliz. Liegh and his Wife ſuffered a common recovery of theſe 
Lands at Lancaſhire, to the uſe of Liegh and his Wife, and the heirs of Liegh, 
and in that recovery, Leigh and his Wife appeared by Attozney, and after died 
without (Cue, (but had had ine by her husband) ſo that be was every way to be 
Tenant by the curteſie, and then he died 29 Eliz: having befoze conveyed the 
Land to this Defenvant Liegh,being (as it is ſaid) bis baſfard ſon againit whom 
the heirs af the common Law bzought a wzit ot Erroz, Aſigning foz erroz that 
Katharine was within age at the time of theRecovery; whereupon ine being 
taken, it was foumd foz the Plaintiff in the wait oſerroz, Anno 43. Eliz, the De- 


| ke another Writ of erroz, thirteenth year of the 
King which paſſeth likewiſe again the Defendants by default, and that alſo 
fafled by the death of {ſome of the parties. And now 17 Jac. upon a third Writ 
bzought by thele plaintis being hetrs to Langley againf the Defendant,a Jury 
being charged again upon the ſaid (Cue of Nonage, and the Evidence given at 
large en boch ſives, the plainticks became nonſated and bzought a new Writ of 
erroz, and alſo ehibitedthis Bll info the Sfar:Chamber againT one Chacter- 
ton, Whitehead, Teatloe, and Booth, charging them with perjury in their de- 
polttions in the ſaid tryal as witnefles foz Liegh, and again Leigh foz ſuboꝛna. 


Perjury againff Whitehead was aſſigned that he depoſed diredly that Katha- 
rine was offull age af the time ofrecovery. Againſt Chatterton that he depoſed 
himſelt to be 70. Years of age. And againſt Tetlow and Booth, becauſe they 
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and without ſo much as reſerving the perjury to the 
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Jar Darcy, & Cook Verſ. 
Robert Lieghbz. 


es... 


could not be bzonght to ſentence upon this Bill. © IgG 
Tonching the perjury was pzoduced foz ſhe parties of the plaintiffs the Office 
alte the death of Sir Robert Langley Which was found 20 January 4 Eliz. where- 


by it was found (the Jury being Eſqutres, and Gentlemen of good quality) that 


pears and a half, and two moneths and ſeben dapes, and no moze in theſe 
expꝛels terms: 90 then the mult be bozn the thirteenth of May, 7 E. 6. who 
died in June alter, and then fhe could not be 19, at the time ofthe Recoverp. 


There were allo other pzoofs of depoſitions pro & cont. foz the Plaintiffs 
and Defendant. | 3 


bꝛongbt to tentence, it was holden unfit fo; the 


Wherenpon the Cauſe being 


deſcendſny at all into the merits of the Canſe, to avoid pzejudicating the trpal, 


* 


Court, it the fryal at Law 


% 


ſhould paſs foz the monage. 
The reaſons whereof were as follow, _ 
It was ſaid there were caules that oziginall 


and in their own nature are 


pzeparing of witneſſes, and the like, which are 


all faults punichable here, be 
the Title good oz bad; Thele are fit fo the Court whentloever they cone in; 


But there are cauſes alſo examinable ta this Court which depend upon a queſtt⸗ 


on oziginally and diredly civil, and ſo are faulfs, and not fanlfs, as that cioſi 
queſt(on oꝛ title is in truth, on the one part, oz the other. | 8 8 
As foz example in this caſe, the perjury ol Whitehead meerly depends upon 
the title, and that depends upon the age of Katharine, fo that pzoperly, pzimfe 


' 


o 


Katharine af the time of the taking of that Jnquifttlon was of the age of eight 


tively anddirecly, the queſtfon fs meerly cfvil, and determinable at the Come 


mon Law, and the charge of per jury is as it were taken fog granted, that K1- 
tharine were within age, which is Quæſtio alterius fori, andſub judice, under tryal 
in bis b20per Court, ſo that this to a way by 5 dlicy. by an olique means to bear 
and determine titles in this Court. and by a kinde of pʒe bentton to take the office 


of the Common Lawand Cotirt Civil out of their hands; Foz if Whitehead in 


this caſe ſhall be cenſured fo; perfurp, Wall not this ſentence in effec, per jure 
asmany as ſhould afterward depoſe the fall age of Katharine, and ſo choak both 


fo, upon the firkt 3 tnevery title, the party againſt whom it all paſs, map 
vzaw all the witnefles in queffion in this E ourt foz per 

neſſes ſtanding upztght he may convince the truth of perjury. : 
And this cafe was pet made the moze unfit foz this Court by the circumſtances. 
Firlk, that the queſtion was of fo old date, of almoſt 50. pears, though it 


of Katharine. : 2 | WEE: 

1 — that the poſſeſſion of the Land had gone all the while accozving to 
the recovery. r | a eee ee ee 
Thirdly, that the fryals and Nonſuits, bad been pro &c contra, and the be- 
poſitions et wirnelſes both wapes, and the que ſtton depending upon compariſon 


bl ages and other circumſtantes and inferences ot much ſubtiltp and tncertainto, 


which wers proved, and diſpzobed by perſons, ſome is young 63 pounger, few 
oz none as old, oz elver then Katharine, of whoſe age they ſpeak. Whereas A 
obſerved the wiſvom ol the Common Law did allow none to be 4 Jury nan 
an tate probanda, that was not fozty two pears ; fo2 he tryed things twentp ons 
years pat, and is not to be a Jaroz till he be twenty one years. © 
Laftly, there was 8 w2it of erroz then depending, whetein the tile was to 
be tryed in his pzoper Court and courſe, which it was no reaſon to pꝛe judge by 
the ſentence vf this Court; the rather, becauſe it appeared to the Corkt to be 4 
queſtion fit fobeſifted by hearing and viewing of the witneCes and weighing 
their eredit and certainty of their teſtimony, and confconting of. them as th 
theuld be canſe, and applying apt and ſodain gueſtfons by an intelligent Jady 


urp. And ſoallbis wit- 


title and tryal at law > Which may beget an inſufferable inconventence ; Foz 


were true that it could not be queſtioned during the life of Leigh, the Þasband 


Court, and therefozeleft abſolately to the trpal at the Common Law, without 
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Tea Verl. Clerk Vert. N Reynolds Verſ. Poland Verſ. 
Har tle), 8 Mood. | | Buckle, I Maſon. 


Replevin. 


- Caſe, - 
5 4 


foz which they could not be pꝛepared. All which advantages are wanting in ves 


poſition in paper. 3 1 
And this Court hath two liberties which they ule to dery good purpoſes. 


The ſirſt. where Juries muff oł neceſtity give a ver dic, they may leave their 
fenfence with a Non liquer, | 


The other, they may ſend the cauſe fo another Ceurt, to which it moꝛe p20- 
perly belongs, and either abſolutely diſmiſs it hence (as here they did) oz rey 
ler ve the crime after the civil part ts ended. 


| Steed Verſ. Hartley. 


Teed bzought a Replevin verſ. Hartley fo2 faking his Catel af Ballenden, at 
Itbe place called Steeds-houſe. The Defendant makes connſance as 
Batliff of Watler Hauke ſworth, in loco, &c. And ſapes that the ſad houſe is holden 
of the ſaid Walter as of his Pannoꝛ of Ballenden, by rent &c. And that foz the 
rent he did diſtrain. The Plainti doth plead in Bar, that the place is out᷑ of the 
Fee of the ſaid Walter, whereupon iſſne was taken and found foꝛ the defendant. 


And Haris moved in Arreſt of Judgement that the Ven. facias was de vicineto de 


B. onely where it ſhould habe been alſo de vicineto Manerii de B. But the Court 
gave judgment foz the Plaintiff. Foz in an indifferent caſp the Court ſhall ne. 


ver pzeſume, That the Pannoz, is larger then the Town: to deleate à vervic. . 


Clak Verſ. od. 


was ſeiſed ofa Peſſuage in Fairfield, and pꝛeſcribes to have Common and 
aſture fn ſeven Acres of Land there, and likewiſe fo have a wap from the 
fatd Peſſuage, over the ſaid ſe ven Acres to Buntingford, and that the Defen: 
dant had plowed up the ſaſd ſeven, whereby he loſt both his Common and his 


wap: The Defendantpleabs not guilty, and verdict found foz the Plaintiff. 


And Jones moved that the viſne was krom F. onely, where it onght to have been 
allo from B. becauſe he conld not be guilty except there was ſuch a way. And il 
the ine had been upon the pꝛeſcription foz the war. the viſne muſt have been from 
both;But-pet the Court gave judgement becauſe the point in iſſue appearing,and 
direct is upon the diſturbance, which was onely in Fairfield where the ſeven 


Acres ite. 


* 


Reynolds Verl. Barkle. 


1 


Neer Reynolds & Buc 
mile oz Rent. 


« . 24 


k, in an Action of Debt, the plantitk declares upon a de- 


bim, but did not lay, that he dis expel him oꝛ hold him out, and ſo ine was taken 
Non intravit, and found fog the Defendant and judgement, was given foz bim; foz 
though the plea in bar was inlutkictent, pet the verdict was full tothe iCue, 


DH TOs Poland Verſ. Maſon. | 
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A Lerk bzought an action of the Caſe againſf Wood, and declared that he 


The Defendant pleaded that befoze the Kent due the plaintiff did enter upon 


| tion of the Caſe againtt Maſon koz theſe wozds.I charge 
L him with Felony, foz taking of money out of the pocket of Henry Stacy: af: 
ter verd{>:{p2 the plaintiff fog the inlukiciencie of the wozds, querens nibil cap, 


I) 2; : Powell 
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Powell Verl. N. vill Verſ. Sberley Verl.] Scot Verſ. 327 
Winde. Tar wood. Underhill, {| Lawes, 
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Powell Verſ. Wind. 1 „ 


Owell an Attozney brought an Action of the Caſe againſt Wind foz theſe 
P wozds, J have matter enough againſt him; ſoꝛ Þ Hartley hath found fozgery 
and can pꝛove it againſt him. N 
he could has no Judgement. 


pon iſcue not guilty,and found foz the Plaintiff, 


John . kg Yarwood. bg 3 . 
r. 18 Jac. | 5 wht bs 225 


Ohn Nevil exhibited an infozmation againſt Yarwood, foz uſing the trade of a 

Baker againſt the Statute of 5. The defendant by Henden Ser jeant pleaded 
tyat this uſage of the trade was in ſach a Tounty,and that os fag Al 31 Eliz. 
tt ought to be ſued and tried in the ſame Countyat the Quarter ⸗Seſcion oz Aſſiſe, 
and not in any wiſe out of the County. And the opinton ofthe Court was o. 


Sherley Verſ. Underhill, Que Inj 
P. 18 Jac, Rot. 2057. 


8 Eorge Sherley Baronet bꝛougbt a Quare Imped.againſt Underbill to pꝛeſent 

Ito the Uicarage of the Church of Nether Etington in Com. War. the tryal 

was had by Niſi prius fog the Plaintfff, and Judgement wis given by the Juft(- 

ces of Aſſile in theſe wozds. deo conceſſum eſt quod præd. Georꝑius recuperet ver. 

prefat. def. præſentationem ſuam ad Eccleſiam prad. & quod habeat breve Epiſcopo 

ad admittendum elericum ſuum ad Eccleſiam przdi&, The Defendant bzonught a . 

Writ of Erroz reciting quis in Recordo &c. inter Georgium Sherly mil. & Ba- Os 

ronet. & przd. Underhill, Erroz. &c. Wherenpon the Recozd and pꝛoceedings 

were ſent into the Kings Bench, and a Mittitur entered upon the Roli here, and 

erroz aſſigned in the Kings Bench. And now Harris and Henden.moved that the 

Recozd was not removed. becauſe the wait of erroz was Knight as well as Ba · 

ronet. ſo not the ſame perſon, which the Court did agree. 1 
Then they moved that the Recozb of the Judgement might be amended ac- 

toꝛding to the watt, quod recuperer præſentationem ad vicatium Ecclefiz piædict. 

&c, which was alſo granted and amended accozdingly. Toouzh it was objected, 

that the judgement was not given by this Court, but by the Jufi{ces.of Allile.. 

Upon this Caſe was ſhewed two Pꝛeſidents, one M. 33. & 34 Eliz in Belg 

Roy. between Tho. Wyld plaintiff, and John Wheeler defendant, and the judges 

ment w is quod recuperet vetſ. przfar, Thomam Wheeler, ant it. was amended 

in the Exchequer Chamber after a w3it of Erroz. And the like Hillar. 42 Elz. 

between Stephany and John Morgan Wolfe, and the judgement; wag quod re- 

cuperet ver. prefat, Morgan, and it was amended in another Wem. 
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1 O85 bꝛougbt an Acton ol debt againif Lawes Clark, uppn the Statute of 21 
| H. 2, the Wrft was præcipe Williclmo Lawes quod reddat nobis & Joharni 
Scot qui tam pro nobis, quam pro ſeipſo ſequitur 110 l. quas nobis & prefito Jo- 
.- banni debet. &c. and declares foz taking to farm 6 -. Acres of Land, and holding 
the ſame ſix moneths per quod ARio,8:c,foz ſixty pound and further foz taking fo 
farm other K ande, and holding the lame five moneths, pe; quod Actio, &c. fo? 
fifty pound the defendant pleads quod ipſe non debet przfato Johanni qui cam &c. 
przd, one hundzed and ten pound, nec a liquem inde denarium in forma qua, &c. 


Wherenpor? 


* 
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- 


Hege Badbams\ 
Qaſe. 5 Caſe, . 
Wherenpon iſue,and the Jury found that the defendant did owe thicty pound, 
and foz the reſt, quod non debet. Henden in arreft of jadgement took two er⸗ 
— e e ö 
a Furt that the verdict expzelles not foz which Farm, noz foz which of the | 
moneths the thirty pound was due. 5 q 
© Tyisexception was not regarded by the Court, becanſe the vemand and iue , 
was foz one hund ed and ten pound in general, thoughtt had beenmoze fozmal to 
have diſtinguiſhed better. ps pre, 


— _ —_ 
— Gn. 


2 The ſecond exception was, that the defendant hath not Antwered the watt 1 
and declaration; Foz the Plea onght to have been as the demand js, Quod ipſe 2 
non debet dicto Domino Reęi, & prxfeQo Johann: qui tam,&c. which the Court re: | 


garded the rather becauſe the Statute of Zeofailes excepts penal Statutes, 


Prohibition. „ "= 2 Caſe. N Crs 
8 Ir Thomas Hughs of Grayes Inn pzayed a Pꝛobibitton by Henden Ber jeant, 
O becauſe he being of counſel with the delendant. in an Action upon the caſe, fox 
ſaping the Plaintif had murthered three Childzen ; wherennto the delendank 
pleaded not guilty. And at the fryal Hoghs to extenuate the vammagesfoz his 
|| || Client, did urge and pꝛeſs the Fac, to make the matter pzobable ſo far as might 
N | | WW | tend to the defamation of the Platntiff. And becauſe it was in his pzofeſion 


|| WA and pertinent to the good and ſafety of his Clyent, thought it were not directly 
e | | to the ifſne, a Pꝛohibitton was granted. 
| | |: | = . Badhams Caſe. 
[|| || WF wal. 14 Jac. Rot, 1014; 


U Jeftione firmæ, by Badham of the demiſe of Benjamin Crockley, fog land tu 
Gloc. The Defendant pleads not guilty, and pzoceſſe continued againſt the 
Jury,till a wꝛit of Diſtringas cum octo r:1ib.us was awarded return. octab s Hillar. 
17 Jac.at which day Richard Tripets of D:iſly, was retarnev one of the tales, 
and the Jury made dekatũt, tohereupon a Diſtringas cum ſex talibus, was awarvey 
retor, menſe Paſchz. 18 Jac And al the return Richard Tripets was named as 
well in the wzit of Diitringas as in the Panel ales, and by that name was ſworn 
with ele den meze and verdickt given fo; the Plain tiff And upon erception taken 
the Court required pzoof that it was the lame per ſon. And at-laÞ the under⸗ 
Sberttk ol Gloue. that made the Return, but was nowout of his Office (a new 
- hep ng choſen) toward the end ot Mic Term 18 Jac. depoles, in Caurt, 
t he knewnot the man, neither that he was one of the twelbe cast gave tye 
verdic,but yet affirmed, that there was i Rich. Tipets of Dirſly, in his Free- hold⸗ 
ers book, but no Tripets; and two other ſtrangers depoſed that they know Ri- 
chard Tipets of Dirſly, and that there was no Tripets there, and that Tipets 
was the manſwozn of the Jury, which they knew, becaaſe they ſa w hin twozn 
The Wit and being about the Court by accident, and ſome wziting was allo ſhewed pzoving 
Pannell amen- his name Tipets ; whereupon by Ozder of Court, the Writ and Panael was 
ded. made Tipets, and judgement ginen foz the Plaintiff, foz dammages one:y, foz 
tie term was ended. And the entry of the rule is in the bill of pleas of P. 
Brownloe, by Othogaire the ſecondary, 16. Novemb. 18; - 
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Clanric k ard Ver: wk ; 


IV, comi! em Clanrickafd, and Francis is ile demanpants; 3 and Robert 
Uiſconnt Liſle in the Fozmedon befozemei tioned, ſudgement was pꝛononnced 
76 Novenib. 18. anda Watt of etroz was bzonght by: the Earl of Leiceſter tenanf, 
bearing teſte / Novem. and then allowed And in Mg: jorem cautalam a Su perſedeas 
made againft execuffois, and pet the ran btained a wait ol 5 bears 
ing teſte nono die Octobris befoze by warrant of the Koennt With was aftet- 
wards entered, but as of Oaab. Mich. being the laft continuance, which being 
opened to the Judges, and they well knowing that Jubgemnt un was not pꝛo- 
nounced till No vemb. 1 6. ſo that Tenanf coulp not habe a writ of ezroz befoze: 
neither ought the Defendant to have a wait of ſetfin befoze ; foz by this trick 
any watt of erroꝛ might be deleated as to ſaving pi pofetſion. Any therefoze a new 
Superſedeas was awarded agairft that wilt ofere nftor} quia erronice, dec. a 
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Wilſon would appear 


Farmers Caſe. 


Ke Farmer.and his wife acknowledged a note of a fine the twenty ſixth of 
Oz 1631. befoge Comm. by Dedimus poteftatem, and the wife dyed ſhe 
twenty ſeventh dap of the ſame Poneth. The twenty eighth day compoſttion was 
made in the Alienation office up 
term, befo2e, and the Kings Ulber was entered in the office ol the Kings filver, 
as of the tame Hillary term, and.fo the Five was paſſed and engroſſed, and now 
in Eaſter Term, the hefr of the wolte moved againſt this — but upon debate, 
the Court refolved = the Fine muſt tand. 


Tr. 17 Jac. Rot. 2159. 


A Party of both Counties of Bedford- and Hertford came fo the Bar this 
term, and fürſt wag-{wozn-one; of the one E ounty, and another of the 
other County, and ſo in ozder, fill one of the County of Bedford was challenged ) 
and then the Court pꝛoteeded to the next of that County, until one were ſwozr, 
and ſo of the other County, untlll fx of- each County were ſwozn; Foz if there 
ſhould be ſix ſwozn of one County firſt, and fix of the other afterwards, if were 


dtlozder ix and erroneons, 

N Armaduke Wilfon, "b36ught a wꝛit of ſecond deliverance ** Ralph 
'Stubs: "and alter verbitt: a { xn, wi Al e Bar an: 1 Fg: Jac. had — to 

recover toſts ind damages unten >the whole to fixfeen pound, and had a 


Capias utlagat wane to the Sheriff dt Venn, to take the ſatd Stubs tnerecutt- 
on foz the ad damages; n 


b alter the fame Term'of St. Michael; one Ralph 
Stubs the poiniger, Vzought-a wztt of Tlentithre nomiris, unto the Juſtices of 


this Cotirk, and pad a Sußcrſed. te the Sheriff to fozbear ang erecuttön again 
the lab Ralph the ponmgeb, And the: Conrt was often moved to maintain 
the wzit of Identitate 'nomics.* And divers pzefivents ſhewed in like wztts, 
bzonght in caſe of Outlaboꝛy, where one was taken upon a Cap. utlagat. fozan 
other of the ſame name. Vide Paſchæ 36 H. 6. Rot. 411. per Johan. Skyers, de 


Northbury in Com. Somerſet Junior, ad 95 Ro, & fa femme & triel briefe, de 


- Wilſon Verl. Stabs, 


Skiers; qui manuceper. corpus pro corpore, .. 
General, *quod le Ry > cad. petſona & venire 1 agard, &, ve dic quod 
non eft eadem perſona... men therenpon, 10 * verba: Tdeo confi, 
eft quod pred. 1 — 2 orchby Wy Junior, de Ullagat. ptadict. fic quiet. 
'&c. & el ottaſione dof 270: alle quo Het gravgtir, proviſo ſemiper quod ad 


cap, præd. I. S. de N. Setffor tanquam unlagat. procedzzür cuni effectu, &c. The 
like pꝛeũdent in Mictr. 20 H. „Rot. 137: ; upon a Gp p. : utlag at. Tho. Fuller ad- 


verſps Arey & apres, Acne t on beg Hobart. f 


Gobi 


ment. The Ute it Mic 14. 


Nevertheleſs fo; — of vuplicitp * ſalts if was ozdered the defendant 
to the cir. fac. upon the Identitate nominis, and 
pleadand go to tryal, and ff upon trpall he was found to be the came man, 


_ 2 mony remaining with the ob {ff to be delivered to Wilſon, vel con- 
a ſi, 
The 


c. 


a Wit of Covenant, made returnable in Hil. 


ben th Ain s 5 — 


Gilbert. F N eraliſfe. Palmer. 


Tbe Court did take a great Þ difference between 22 tales ot the POutlawzy; 
and the principal caſe being onely Plaſatiffls Quit, uno not at the Kings, as 
in every Outlawzy the . eſted, and ol which-pzineipal ca To peſt 
dent — could be Wel Vide long an da O'S our 255, 
Wal! Ws 9 r „:. r n 
| Chak Wehe ene. 1 5015 5 e „ e 1 
\ Oddard Cleark bponghtan Action: apori the tate agent Gilbetr "toy klenk⸗ 
I ing theſe wozds; Theuart Haas bad teln twenty land rng füt ze! 
and upon nat guilfy, à beruia was dump foz-the PlilnelG:5 fbto dt duns moved 
by Berjeant Hircham;that thoſe woꝛds boar ns 4 the @rjemightbe 
Kanding and felled and cirriedaway byive/ptaintiff,uild do oe | 
And Atbovrof countel foxthe Plaintick urge d, that tt Walde wor 8000 ras 
ther of kurze felled them ſanding. and ate the Werds are ſo coupled, that the 
latter are not made a reaſon of the fozmer. but either vf them a ni Aentente 
tanding ol it ſelf; And ſo the wozv Thiefis kitfietents  Ativ'fo-thatpur- 
pete cited (as he laid) divers tales alf tk" B. R. oe Vetween Minors and 
Pightford 4 Jac, and another between Eite and ran 


7 Jac: _— bo⸗ 
tween Turner and Campion 12 Jac. but he relied ne une Ret | 


f wozvs were; Thonarta'Thtef, foz thou haftftoliting 
| was givert fog the Plainiff;"All which hotwithſtany 


"Thark Verl. Hanſon TN pe Ver) | Ty 


481. 


n emen 
* the Cont dere her 
divers motions and debates gave judgement againit-ithe:Plaint(®:Xoxiisto the 
firſt point it hath been oten red; Thad itis yy common-ſbiſe: 
teptance,whether it be (And) dete Lain ; 6 (Fo 22 bat Koln And 
in the tale of Kelham the Cort denped ths Law te ie 0, efcept thers were 
BR. fome further wozds of explanation. ks as Ton in wp: Warn, oz the like. oz 
] otherwiſe in woꝛds morripindiferent the moze salle ſenle, and farthelt: from 

| themozehaſnons charge Wall be taken.” And thetefoze'we have giden judge 
ment beloze ſupta, bet been Coote and Gilbert, agafnl the'Plaintitf, - hb 
ꝗ— re; — art * and pack Wein mp Trees. . : 


Hanſon & Nortlffe „„ 5 Jo 
Hill. 18 Jac. 2861. . Debt; 


H Plaintiff,ariv Norcliffe Defendanf,in an Action ef debt the ö Plaintie 
declares upon a Leaſe fo2 pears made by him to the Defend; ler bing 
Rents and foz the Rent behind the Action is hzougbt, the Defendant en that 
the leaſe tn the Count mentioned, was made by Andenture. Kenn Rent 
prout and with condition, that it the Rent be be binde, then aſe fo be d 
and doth alleadge a default of payment of the Rent and lo the 15 de erm nine d. 
The Plaintfff demurreth in Law, and it Was reſolved by the Coin that this Demand! 
Leaſe is not void without a demand which thrrefoze the Defendant thonld babe 
lafdacually ; And fo? want of if, his Plea was noüght: And ſoit is at the 
Election of the — his heir to continue, oz avotvthe Leaſe in way! caſe, 


Ampburſ & . a 
Bal. 19 Jac. Rot. 2048. a 110 | ; 


The Ye t ſame Caſe between Amphurſ and Palmer, uns in like ont rafalven. 

So the Rent ts due without demand ; but the ſp2leiture of the eſtatg, Demand: 
neither by Entry, noz by avoiding upon condition 1 eitber fox Lefſoz 93 
102 Leſſee, non due demand . which matt be ar land in | 
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5 _Caſe- t . 


Browulom. 


M ich. 1 0 J wid: Regis Roto. 5 6: 3. 5 
gin F jectione Fitmæ bh;  againft 
The Cale as to one great point was thus. 


Osborne, to the uſe of himſelf and his.Wite, and the heirs males of their two be- 
dies, the remainder to the heirs males of the body of the husband, the remain- 
der to the heirs of their two bodies, the remainder in Fee unto the hus hand. 


"T hep have rue a ſon and a daughter; ths husband dieth-; The ſon maketh 


a Leaſe by Inventure te begin after the death of the motber, renvaing a Rent; 


and then by agreement levies a fine, wich pꝛoclamations to the riſe;of himſelf in 


tame in as Mouchees; The uſe of which Recovery.ts to the uſe of the mother 


fee to the daugbt. The mother dteth. . 


The Nueftion is, Whether this Leaſe of the fon, under whom: the Plaintiff 


claims, be good againſt the danghter and ber dusband, under who n the deten 
dant clatms. 


ment) of Juftice Jones, Jnftice Hutton, and my ſeif: But Juffice Winch was of 
opinion, that the Fine ofthe ſon, though in the life ol the mother, (betoze whom 
he died without (ae) ſyonldbinde the daughter, and all claiming under her. 
Now firlt it is to be auſer bed, that the effate tall to the husband and the wits; 
and the beirs males of their two boptes,. after the death ot the hushqud was 
wholly in the wife at the lime of the fine levied, though the wife were within the 
Statute of 11 H. 7. Then the remainder to the heirs: males of the: body of the 
father, was indeed in the ſou, at the time of his fine levied, but both thoſe effates 
tall were extintt when the ſen and the mother were dead: So the Leare could 
not tand by thole e ſtates: Then next — the remainder to the heirs ol the 
bodies of the husband and wife, which after the death ol the husbar d was wh olly 
veſted in the wife, to which both the fon and the daughter were inheritable, be. 
ing bzother and ſiſter. 
Noob the Queition is, Whether the fine of the bzother, (being the firſt iCue 
of this intafl) levied in the life ol his mother, (who was ſole tenant of that in 


tall, and did ſurvive him) Qall bar his fiſter, to whom the Land ſo fatailed 
dilcends immediately krom her mother. 25 


And we held that i honly not. 
In the argument of this cauſe I law, tbat he that will make a goob conffrus 


ofthe Statute of 4 H. 7. and it together; The firſt being the Text, 
and the other but a Paraphzale ii a few moze wozds, but little differing in ſab- 
ſtante; foz he that ſhall — 7 the ftrongeſt caſes that have been ruled, of 
giving; binding. barring, extinguilhing, oz diſcharging, (to aſe all the rede 
AKintatis, by fines with pzoclamations firice 32 H. 8 Wall finde that the ſame 
caſes ounht to habe been ſ6 raled upon the Statute of 4 H. 7. though the Sher 6 of 
32 H. 8. had never been made; But becauſe intafls were ſo beloved, and had 


raigned ſo long, it was wiſely done of the Judges not to lanch the Boze foo deep 
of themſelves, but to have the Parliament 


as 4 H. 7. required, and would well have bozn, And therefoze, 32 H. 8 makes 


_ alifines, as Bell befoze as after. levied accozding to 4 H.7. to be of one and 


the lame boꝛce andeffec. So the fines upon 49. are, ab initio, as ſtrong againſt 
tnfails;- as ; 20. And in twocales the Statute of 32 H. 8. ſcemed to weaken 
the Statute: of.4 H. 7. In the cale. &. Ane by tenant in tail by Ad of Parla- 
dog and fenant iu tall with reverſton in the Crown. Foz P. 28 H. 8. Fine 
by tenant in tall, the reverſion in the Erown, bound the iſſne bp 4 H. 7. and 

32 Hl. 8. bandes that the ſame AUR Wall not extend to Fines levied by 


tenant 


Mackwilliams the husband, makes a Feoffmenf 3 Panno2 of eder, ts 


fee, and dieth without ine : The motber by aſſent of, the. daughter and ber 
hugband, ſaffers a commen-Recoverp./#n-which the daughter and her husbany 


fo2 life, the rematnder to the daughter and her busband in tail, the remainder in 


And it was adjudged foz the defendant by the opinions (upon folemn argue 


lon of the Sfatnfe of 32 Heo, 8. mult mae it upon a jopnt conſideration and 


t anthozs of ſo liberal an expoſition 


> TS : 
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tenant in tall, the reverſion in the Crown, but that t e ſame. wall be of the 
itt e fozce as thep ſhould have been, it that act had not been made, which amended 
not their ce le; Whereuponi in A r tale, the Judges deviſed fo elp that ſlip 
pa verp ob! {que and indirect 3 Statute of 1028 H. 8. of common 

„chat no common Recover in that caſe 


cover ies, whereby it was pzovided, 
ſhould bind the ine, but ale ler alter tbe d ath of the tenant in tail, 
the ſatd Recovery, oz any other thing done oz ſaffered,. 1 againſt anp tach te: 


nant in tail, to the cenfoary notwithſtanding. Co. lid. $. 75. Stak ords caſe, and 
Nia tley's caſe. 

All perſons are by 4H. 7. tontluped under tbe wozds Pzivies; and Strangers 
to the Kine, and the Statute con Savings foz Strangers; 1 none fo: Pidies; 
And there loꝛe the exception: -of Partes Finis, &c. is give x to: all vero! not . 
ties, noꝛ poibles; that is, onely unto ſtrangers. 


. The woꝛd, Palvies, in the purview. of 4 'Þ 7. is the operative. wo i and 


contains as much as the many wozds in 3 A.8 „And therefoze no man i 
have doubted upon that Law, of pd -Archer cale, 03 Bouches caſe, foz 
they are all pzivies to them thatlevy the fines, that is pzivy in effafe and title 
to the intail; foz pꝛibity in blood alone is nothing ; 5 30d thereings | Cook kb. 3: 
Lincoln Colledge caſe, Il a daughter of g tenant in taftleby a Fine, and then 
à ton is bozn, pꝛoclamatidn Wall not binde hin; £63 be ts a ranger, and map 
plead as a ſtranger, Partes nibil, &c. But in. Archers caſe, where the ae 
und Gzandmothet were tehants in ſpectal tall, and the, Gzandfathe 

and the father enters upon the Gzandmother, andlevieth a Kite, on he 
Father dyeth, and after that the Gzandmother dres; I | 
ze net 


de barred dy bis fathers Eine. Foz though in the Fozmebon he 
hintel heir in tail to his father, becauſe- he was never 
ece 


llity being a Ltneal heir mentidn bim, und mut. convep rl 


fect fa 


tall, by app thzough bim; which is the tekfon given this.caſe of 18 El. Dyer 

331. thafthe Fineof the husband Tenant in ſpe * both. binde the {Cu 
though the Pother laxvibe. . 3 
But now in Fines amongft Collateral iCnes, and heirs among themſelves, 
which is the cale now in que ſt ion, the caſe ts not the.ſame, but it receibeth di⸗ 
ſtindton atcozding to conkingeney; oz it is not neteſlary that the Collateral ifſne 
_ claiming byanintaft, muſt make mention ofevery Collateral ine inheritable 
befozehim, as in the caſe ol Lineal anceſters it is. 


And fherefoze make the caſe that the father being. Tenantin Call fo him, I 


and the heirs males of bis body have iKue tbzee ſons, and the ſ:cond ſon 

— a Fine in the ke of the father, and then the fafher dye without nilpoung the 
estate. 

Frft, clearly the eldeſt ſon is not þarred, becauſe he ts not a Pzivy to his te. 

a cond bzother, though he be within the Rigour of the. wozds; foz he is hetr t6 him 


that lebyed the Fine, and doth clatm only by the intail; but above bim, and not as 


hefr, which is the meaning ol the Law. 
| Then agatn, if the ſegond bzother die Shou __ in the life of the elder, o 
ol his {Ce , the third bzother- ſhall claim thts in 
elder bꝛother, notwithſt and 
clatm immediately from his elder bother, and need not to convey. h{mſelf bp 
noz make mention of his middle hzother,-no- not in his Bodogree. Bat it the 
elder bzother die without iCue in the life. of, the middle bzother, oz his fſue, with- 
out depoſing the effate, and then they all die ; now the third bzother and his 


icue ſhall be barred ; fo} though he map bzing bis Formedvn in Deſcender, -and 


lap down the intail, and then bzing it to bis eldeſt bꝛother that was lat ſeiſep, 


and make himſelf immediate heir unto him, without mention of: the ſecond 


bzother ; vet the Tenant in the Formedon, map plead the fine of the middle b30- 
ther, and that be oz his iſſue did ſurvive the elder and bis (Cue ; foz by that it 
appears that the middle oz his iſlue were the perſons {nheritable to the intail 


fail after the-death of the | 
| the Fine of the ate heather, becauſe he dolh 


be the pounger bzother, in whom the title of the aan þad been totally, 
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The 1 Queſt. 


blood dy 


"i -þ d Nam ol e tbere was 4 right of the old intall remaining in 


d fine Nu hn, 5b te wile e e is 


vontige amd ee 


Dn: By Which it ap 
da 02 vor, the pt 


pears that the Fine 
by ml, Chee pot fur bivoz, oz not ſur⸗ 


vivo? eſther fp. WMperedt 205 ri tifafter the The of the lecend 
e abe ] ine, "and the kalter bad pied, the 
D all6# b3then ji"the' tame mihinze ts tt were 


pot a Une againft the b2eth2en in Fer ſmall. 


Ati frivoed the ſcope of the State 4 H. " and 32 H. 8. is th ane fines 
with e ar as amply in tails, as in Fee-fimples, = 


= eff Aids binde thle piivtes, pet trangers may 


Tight bythe Plea, Partis fins nihil, dc: 


ottitee between Eesl arid Colaferal hefrs is well verifiey 


eldeſt ſonbe affatafed of Feldny, any dye n-th6 life of bis 
utter beute W, the ſecond bꝛether chat inherit immedtstely fronrthefather ; 


| otherwiſe it vil be the elder brotber o bis laue furvivet — 
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is made. 


Novemb. 4, 6 Elz 1 Bigod, din of Francis and 1 Was 3 in 
liament, and died Without iue, Dorothy married Roger Rutcliffe, 
and they gave iſtue Francis Ratcliffe. 


Octod. 1. 8. Eliz. Ksthatine died, and Francis Ratcliffe entered Aug. 11. 33 Eliz, 
the Office found foz the Queen. 
February! 1. 34 Eliz. Francis Ratcliffe died, babing illue Roger Ratcliffe. 
 Apr.28, 34. Eliz. the Queen bp her letters Patents of the lame vate grantes 
fhe fame &c. to Edmund Logo Sheffeild, and the hetrs male of htc body begotten, 
at the rent ok 90 l. 18 8. 3 d. 


Roger Ratcliffe upon "this whole caſe, ſued his Man. de droit in the Excbe⸗ 


quer, and bad jungement to; him, Wherenpon a wztt of Errez was bzonghf? 


And the Nneft(on fs, whether t judgement ought to be affirmed oz reverſed/ 
The QNneftionsare two. * 


Firſt, Whether Francis Bigod, 


who had an ettate in ſpecial tail in poſteſſion. 


= any right of the vid intall keit in him at that time ok bis attainder. G 


ther it wer e not in bim but in Abepance in reſpec of the Feoffement made | 
en: 21 H. S. And whether that rig bt did accrus unto the King by the attain- 


ov ; Francis Bigod, and the general tatute of26H.8. c. 13. oz by the particular 


1H. 8. 


i, and that the King gt to bave it, together with bis eſtate tail ſpectal in 
n, treed and d hed thereof, as long as the eſtate in tail indures. 
- It pandling of this point, A chall occaſionally ſpeak of rights of Entry 


3 
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that are given, 02 not given, and alto of rights of Adlons real, aiven oz not 


to the King upon atfatnder of treaſon, by tozce of the Statutes, 02 of the general 
Statule of 33 Hen. 8. Chap,1: Foz this Statute is ſo near of kin to that conſtra⸗ 
fon of the woꝛd (rights) that we maſt fozeſee that we do not in the judgement 
of this cale yʒejudice the Stalute Ex obli qu. LY 
The ſecond Nuefffon is, whether there be a Remitter in the Caſe aſter 
Attainder of Treaſon; and ik there be ſach a Remitter, then when the Remit⸗ 


ter begun, how, and in whom (whereof nothing hath been diſtinctly ſald pet) 
And I am of opinion, there ought to be no Remitter in this Caſe to the 


old in tail. EET © eats 1 
And thirdly, J add farther, that if there be any Remitter, it is but foꝛ a 
time, and by the Dffice following, it is removed and ended. Be 
I muſt p2ofeſs that whenſoever I have thought of this Caſe,. and adviſed up⸗ 
on it my lelf, J have met with two ſtrong Aﬀectidns, Zo:l, and-Indianaftort: 
Zeal in behalf of the King, to pzeſer be the ancient right of the Crown, againtt 
the In vaſtons of Rebels and Trattozs; Indignatton, when 'I'finde Francis 


Bigod, that ſometimes bzonght a- pniCant Armp into the field: to depoſe the 


King, kailing in that enterpzile, now fo riſeup in judgement agaiaſf-him, That 
whom he could not by the lwoꝛd deffrop, he might ſupplant by the Law : Foz 
though Ratcliffe bear the name of this Caſe, yet I ſee nothing but the Land of 
Francis Bigod, his State, his Right and Title, his blood, his.veſcent fhaf 
maintains it and defends if, Therefoze let it as ſeem ſtrange that Fam warm in 
this Caſe; . foz, Zeale and Indignation are fervent paſſions; . - E33 

And I do pzofeſs to give Pzerogative to the Right ot the Crown: in my care 
and vigilancy.: And it is Nodile officium Judicis & debitum, due bp Oath and 
Office to watch foz him, who wakes foz ns, ne quid detrimenti capiat Reſpublica, 
And it:Charfty begin at it ſelf, ſo:ought Jaftice to do, That the Bing who 
granfeth Juttice to all, would not be wanting to himſe t. 2 
-, Becauſe I deſire to he plain and clear in my Argument, 1 wf make the 
Queſtions as ſingle as is poſſible : Foz, multiplex indiſtinctum partt confuſis⸗ 
nem; & quæſtiones quo fimplicioreseo-lucidiores; 7. END 
Therekoze I will make the firſt point a ſingle Queſtion (at the wozlt fo, nip 
part) But tbis; Tenant in Tail, of & and in poſſeſſion, makes 8 Feoftment 
in Fee. The Nueftfon is. J PORES ES Rn 
_. Whether anp right of inta(l remain in himſelf fill againſt his Feoffment; 
” to what ends and uſes, and what he may do {oz ſuffer f wier of thi 
7577 ¹ n ²˙ ED, . GLENS. HOGS 
In this Queſt{on pou ſee J do ſhun to fake any exception to the: valtdityof 
the Feoffment made, y Francis Bigod, as ceſtui que tie in tail bp the Statute ot 


Vet notwitbltanding, taking the canſe at the woztt, Jam ot dpivitdnelearls 


that this Fepſment gives away al the eſtate the Tenant in tail :feoffoz 825 


concerning himſelf, 0z any benefit chat he may receive: But as cunchrniig! 
tüne inherttable to that in tall, and fo him in the re benen, and tf their good} 
there remains fill in bim a right of that.tn taſl, bycbzre vf the Ser Walt: 
2. (03 the good ol thoſe that are ſaved by that Statute, againit his alten. 
Thereſode note firff, that it is confeſſen on both fines; that chete kad right re: 
maining fo. thetr ule and grob; but inbetber it be be Fedtkch Fuat, "Heeþ- 
ing fill thoye be nn beit to claim, oz in no perſon, but ute prese 
Law, which ſome termin Abe 


& yance, n in Nubibus, is the Nubian Wy whith 
it appears, that the pzetended exactenumration ofRights, as J Mbesdi, res 
tinendi, pe.cipiendi, poſfidend\, Intrandi; recuperandi28& frees Wiifnieavleſs: 
Whereupon. they wonld infer that this was no right, becanth it Was wolle 
of thoſe rights, and makes but mutter and noiſe, tozthere to u ride) Ant 
Jus recuperandi, when the time cometh. But where it ts m We mean in 
til the perſon inheritabls appear; that.may put. this right Mie et 88 
V2acice, which the eacko) cannot do agalnlt hie en Fevwoie; is We 


The ſccond 
queftlon. 
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Sheffeld Ve. 
Ratcliffe. 


- onely Queſtion; And upon this pꝛetended exact diviſion of rights; they have 

left ont one whole member of Rights; Foz where Rights are in a Dichoromy, 
either Jura lucrativa, 03 lucrandi, acquirendi, 64 jura alienandi, they have let; out 
that whole latter bzanch, and onely particular iſed the Jura lu crandi. 

Do all the wayes and powers and rights, whereby a man hath right and power 
to depart with that be hath, and not to getoꝛ keep, are omitted: Such as are 
the rights to give, to releaſe, oz extinguendi, fo extinguiſh, jus renunciandi, to 
renounce 92 diſclatim. Df which kinde, this very right that the Tenant in Tall 
hath after Feoffment, (which hath but diſcontinued.) finally to bar the whole 
in Tall is one. Foz this right that isleft after his Fine oz Feeffinent, he may 
extinguiſh, and by that right the Tail may be recovered Again, as by the rost 
of the intail that is left alive fill. 

Now lee the reaſon of this, and let the Statute of Weſt. and the pleading 
and p2actice upon the Statute, which are expoſitozs of Law,juzge.. 

The Statute of Weſtgynſter recites the fozms of Fee ſimples condition:!, 
which now are intatles, and then ſheweth two miſchfefs : That in all theſe 
Caſes, the Feoffees alter iue, had power to alien and diſfaherit their ine, 
and alſo the Donozs were likewiſe beretoloze barred ok their reverſton, both 
being againſt the minds of the giver, and foʒm of the gilt, and holden hard, Du- 


rum vide batur, &c. Durum, id eſt i iniquum; andthe remedy pz0vided, is onely in 


thele wozds; - 

It is ordained, that the twill of the alver, (accopding tothe Fozm in the deed of 
gift erpzeſſed,) ſhail he hencefozth obſerved.. - Do- that” they fo whom the 
Land wag given under ſuch conditions ſhalt have np power to alien it, hut that 


tt ball remain to the tue after their death, o ſhall revert. tothe giver fo; 
want of iffne. 


And it a Fine be levied ol tuch Lands;: Fini f ;pſo jare fit nullus, be Wall have 
no full and abſolute poet to abien oz levy a Fine. But thongh neither Fine noz 
Feoffmenthe vold, pet they ſhall be vojvable, not as volver, whon ther bound 
abfolgtely both heirs and Don s. | 

Do that it appears, that whereas betoze this Stacute, the Feoffees had ab- 
folate power ta alien alter iu, and finallpandfotally, and in a ſozt rightfally, 
heing in a ſo2t not againſt any rules of poſitive Law, to bar to all purpoſes af- 


well againſt his iſtue and the giver, as againſt himſelf; Now, that very 


polver of alienatian remaming as againſt btmſelf. is reſtrained and weakned, 
,- - todo ſhatthatfinally ſhall bar bis iCae, v2.the giver expzeſlp,-and him in the 
remainder, by equity,though he may ſtill diſturbe and diſcontinue it againft them 
bp. oxpoſitions , which the Statute hath received, which as Littleten faith, 
Ch. 71. Diſcont. reaſoning out of the Writ, which Cafth, A Tort luy de force, is & 
wꝛong and w2ongfull Act; So that inhatloeuer conducethto recovery of the tue, 
0 the uren een reftvairmvaſhis power, that he hav'beoze to bar il. 
up fhis Statute, Jreaſon thus. A Tenant in. Tail hath the whole 
han, T;apie; and all the right of it in himitelf; and may finally and totally bar 
lh: 0 wellagainft his neas-agaiult himlelf by a commot recoberp, notwith» 
wand! Unſatatute, vnt le « Feoffanit! 0; Fine ** Her not by realen of 


..- at > therelaze, that chte, and meet right, ſumman * wetum Jos in tail 
Ned aan | it be diſcontinued, is nat barred by the: Feoffarent) remamned 
n ed: Cc.) not made alienum; foꝛ it is not in his power b that 
Waenbee, and non poſſe ab non eſſe ſequitur argumentumn flece ſfariè 
4 iy (hey affirmarire ; " that which cannot be done, is not done; ſo that 
the eee flanks thasi/What the Eeunnt in tal had and hath not parkey 
hall, romptuath.br bn ls bat the mati cbt in tall be had, and hath not 
1 yt - thevefoze it cemameth.tngim: fill. Foz Qui non habet pores 
m 8Jienang, aber herrſſiaatem retinndi. At peu ſay. he hath parted with all, 
Ap be be bath net becauſe thy tat. 'hath taken from hem the potver to de it by 


i; onaly,Finziplo jure ſienulls,which befoze he could a | 
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Now then de 114 hath been anſwerabie fo this, both towards the Do» 
no2 end omazue the tung he Donoz hath two things wherein he map be 
berefitzd oz pieumten; one in his rents reſerved upon his gift, the other in his 
reverter the Hue oniy in his diſcender. Now fo2 the donoz, when the donee hath 

made a feoffement and hath excluded himſelf from the uſe of all rights as con⸗ 
terning himſelf, yet the Donoꝛ ſhall by fozce of this Statute, which be could not 
af the common Law.avow upon him till. as the Tenant of the Land, 48 E.3, 
And if the Donoz will releaſe all his right in the Land to the Donee, that 
hath diſcontinued, this releaſe, though it will extingniſh-no right to the very 
Lands, pet it will extinguiſh the rents, which pꝛoves that the Donee cannot by 
bis Feoffment diſmiſs himſelf of his whole right, but that by the Statute of 
Weſtm. bis alienation is diſabledas to that, as concerning the Donoz, which is 
by the equity and meaning ofthe Statate, in the point of Abowzp foz rent. But 
whenſoever the Tenant in tail ſuffers a recoverp. 92 levies a fine, at this dap, 
the Abvow2y together with the wꝛigbt of the intatl will ceaſe. | 8 | 

And the anſwer as to that is imperfect, to reſemble it to the Cale of a tenant 
in kee ſimple, that both alien, and pet the Lozd may kill avow upon him: Foz 
the Caſes habe no reſemblance ; Foz as Littleton well diſtinguiſheth, That Te⸗ 
nant in fee ſimple, when he bath departed with his whole eſtate, is no longer 
tenant to the Lozd in right, neither can he compel the 1. 0d to avow upon him, 
though the Lozd map if he will avow upon him foz his arrearages. And it the 

Lord releaſe unto him all his right in the Land, the releaſe is void fo diſcharge 
rents and ſervices, in all which it differs matertally fzom the other Eaſe, and 
ts no other but a caution and p2opoztion of Law, that as the Tenant is fo be 
made acquainted when the Lo2d aliens the Seigniozy, ſo the Lozd is lo be made 
acquatnfed when the Tenant aliens his fenancy,. and all arrerages paid, that he 
may have no affer:reckonings with his new and old tenant, when the Land that 
ſhould peeld it is gone. And when notice is given, and the Arrearages pald, the 
Avowzy vantſheth Ty 3 . = 
Now foz the heir in tail, clafming from his Anceffo2 after dis Feoffment 
by deſcent from him, therebp allowing a right to remain in him agajnft his 
FeofXmenf, the Caſe is the moze obſcure, becauſe during the life of the Feoffoz, 
there can be no motion of that right,. neither bp the Feoffoz, who hath barred htm- 
ſelf, noꝛ his iCae, becauſe the right is not pet deſcended, yet let me put a caſe up: 
on the Statute of 11 H. 7. upon the opinton of Mountague Chiet Jnffice, that it 
a wife Tenant in fail Jopnfreſs make a Feoffment, the perſon to whom the 
L and chall belong after her death, hall enter, and hold ik accoꝛding fo his right. 
Now till ſach entry the diſconftauance rematneth, and the Avowzy thill be up⸗ 
on her. But when the illue enters he is in as heir in tail, & quaſi by deſcent, eben 
in the life ol the Wenantf in tail of the very lame eſtate, and right in tall that was 
in the mother, by fozceof the Ac of Parliament; And therefoze the Avowzy 
ſhall be upon him. 3 | EE 
But now generally, when the Tenant in Tall hath made a Feoffmentf, 
and dyes, his heir ſhall bzing a Fo2medon in deſcender, and ſhall ſay in his 
i Count Deſcendit jus from that Anceſtoz to him, as heir, per formam doni. And 
5 the Anſwer to the Objection is alſo imperkect, to ſap that the Diſcendit jus is 
| but as much as Devenit jus, foz that is to confound pzopztety of phzaſe, and di⸗ 
Linct{on of caſes, which in wzits and counts eſpectally is moſt apt and curious 
ko2 fo ſap Devenit jus, is a Wozd commygn in caſes of Deſcent oz Reverter oz 
Remainder, and may ſerve common people in ozdinary ſpeech, as in this very 
- Statute is ſaid, that the fate ſhallrematn to the iCae after the death ol his an- 
teſtoʒs oz revert to the Donor. - b Ss 3 
d And when you ſpeak ol Writs, Devenit jus will ſerve no UWrif oz Count of 
; Fozmedon one oz other. And anp other fozm impꝛoper will abate the Walt. 
It is true that regularly a Feoffment bars the Feoffoz ok all pzeſent rights, 
pea, and of all after rights and poſſibilities arifing to the ſame parties by Cauſes 
befoze the Feoffment, and that, „ to the toſs of neee 
| _ | X 2 1 any s 
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Albany's caſe and Diggs caſe. Co. lib: 1, 

And therefoze in Archers Caſe, Co. Lib. 1. Fol. 66. Land was deviſed fo the 
Father foz life, the Remafnder to his firff heirs male. The Tenant foz life 
made a Feoffment in Fee and dyed,the next heir was barred of his Remainder 
foz ever. Fo2 by the Feoffment, the eſfate loꝛ term oflife was ſo bound, that the 
Remainder could never ariſe during that eſtate, and ſo muff fail. 85 

And 9 H. 7. 1. A man ſeiſedof Land in the right of his wife, makes a Feott 
ment in Fee, and then the effate is made back to the wife; the is thereby rem: 
ted, and pet he ſhall never be Tenant by courteſie. And thereto2e it ts wel! reſo!- 
ved, that ff Tenant in Tail diſcontinue, and the Diſcontinnee levy Fine wotth 
Pzoclamafions, he that did diſcontinue is not bound fo claim, but affer his death 
his (ſue muſf. Foz the dicontinnoz hath no right ;'F{2X , (oz himſelf, foz ſo 
he muſt claim, and he cannot be bla ned, oꝛ ſaffer fo2 default of claim, when it 
was not in his power to make a claim. And therefoze all caſes that are pat to 
pꝛove the lozce of a Feoffment, regularly conclude nothing again this opinton, 


Tbat the Tenant in Tail by his Feoffmeit, cannot put away bis whole right or 


intail, becauſe that the Statute of We ſtm. fozbids ft, which overrules all pꝛibate 
Ads and Rules of Law. | 
But this caſe is irregular, becauſe it ſtandeth by Act of Parltament, which ts 
able to make the ſame Act good to one purpoſe 02 perſon, and vold oz voldable to 
another,as the Statates of Biſhops, Deans, Chapters, and the le. which binde 
the pꝛedeceſſozs, and are vold and voidable againſt the ſucceſſozs, who ſhall 
nevertheleſs when they enter, be in by way of ſacceſſion. And that there is 
fill a right in the Tenant in Tall againſt his Feoffment appears. in that 
be bath ill power to binde it moze finally and totally by ine oʒ Recovery it he 
purſue them rightly, and therefoze note Cuppledikes Caſe, Co. lib. z. fol. 6. 
Il Tenant in tail with divers Remainders ober make a Feoff-nent and the 
Fecffee vouch not the Feoffoy Tenant in fail in poſſeſſion, but the firſt 
in remainder, his ſtate (i. e.) the Feoffozs is not barred but ſtands to be remit⸗ 
fed, oz recovered. And Manſels caſe is there cited, and allowed loꝛ a bar to thzee 
ſeveral intails, by ene recovery with a double doncher. 
And this is the Jus extinguendi which A ſpare of befoze, which he could not 
extinguiſh noꝛ diſchatge, ik it were not in him and his power ſtill 
And therefoze there is no cauſe to frame Abepances needleſs and in vain, 
which the Law loves not, noz admits, but in caſe of neceſſity ; as in vacations ot᷑ 
Bichops, Parſons and theltke, oz Remainders to right heirs upon Freeholds. 
Abeyances are not allowed but where the oziginal creation of eſtates requires 
them, o2 where the conleruence of eſtates, and caſes do in congruity require 
them. e 
As koʒ the Firſt, 3 
In the Cate of ſingle Cozpozations, Biſhops, Deans, Parſons, and the 
like, which muſt die, and leave a vacuum of Freehold, oz a Remainder fo the 
heirs of I. S. pet living, with pꝛoviſion fog the pzeſent Freehold. - | 
Oz ſecondly in Caſes of Congruitp, ił a man have given warranty, and die 
without heirs, his heir may. be vonched in utero Matris; But if there be an 


bheir in Eſſe, he ſhall be bouched, 38 E. 3, 29. Anda vouchee may fate and 


plead a Releaſe quaſi tenens; Littleton, cap. Releaſes, a, map leby 2 Fine to 
the Demandant of the Land in Nueſfion. But foz States that are of their 
own Nature, in their oꝛiginal per lect ayd intire, (as this is) the Law permtts 
not vain affeded abeyantes, oz fict{ons, by the voluntary Ac of the party, that 
ferve to no good, as this, which ſhould be to pꝛeſer va a right to ſerve the heir, 
and fo defraud the King; Wyich is one of the principal reaſons which moved the 
Statute of 27 H. 8. foconfound uſes into p>ſſeſſions, uſes being but a kinde of 
' Abeyance and ſhiſt io keep the p2ofits fo the ceſlui que uſe, and to defraud the 
King and Lozvs of their Eſcheats , and them that have right to demand ok 
their Actions. | T2 
Littleton was confounded in himſelf that made an Abeyance of a grant 
I 3 of 
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ol Totum ftatum ſuum, and pet made it but an eſtate loʒ life, which is condemn- 
ed in Walſinghams caſe by the Judges. 3 
And again although Fictions map take plate among common perſons, pet 
the King is not to be anſwered, bound noz defeated by F icktons: and.therefoze 
the King will not be bound in his Keverfion oz Remainder by recompence kain⸗ 
ed upon a common Recovery. 5 E. z. 56. Warranty Collateral binds not the 
King, without true and actual Aﬀets 3 oz by Eſtoppeis, &c. of his own Reci- 


fals ex certa fcientia, Alton Woods Caſe, Co. l.1, 43. | 
17E. 3. The Archbiſhoprickvf York voided, during which avoldance, the 
Deanery alſo volded, which hath beenalwayes Electve, pet the King tall pꝛe⸗ 
ſent inright ofthe Biſhopztck, as theright was at the beſt. If you have a right 
foz the good ol the ine, the King will allo finde it foz his good. The King ſhall 
take things at the beſt foz himſelf, The Kings Tenant pꝛeſents and inſtitutes, 
and befoze induction dies, the King ſhall pzeſent of new, though the heir could not 
in whoſe right he ſeems to do it. . 3 | 
3 E. 6, Dyer 68. Stringfellow ſued woe xfent upon a Statute Staple againſt 
one Brownſop ; The Sheriff af Bedfordſhire extended the Land, and pzatſed the 
goods, and ſeiſed them in the Kings bands; But befoze Liberate, an Erchequer 
wit fo the debt of a hundzed pound of the Kings to be levied upon Brownſop, 
came to the Sheriff, who returned upon the w2it this ſpecial matter into the 
Exchequer, and that he made the ſame return into the Chancerp, upon the Li- 
berate; and that there were not other goods, pet he was enfozced notwithſtand: 


ing the Cuſtody of Law, fo ferve the King. | | 

So the Cale of Sir Edward Cook, in the Court of Wards, Sir Chriſtopher 
Hatton madea Conveyance to the uſe of himſelf to; life, the Remainder to Str 
William Hatton, alias Newport, in tail, with clauſe of Kevocation, and affer be⸗ 
came indebted to the Queen; It was reſolved that the whole State of his land, 
though not revoked, was ſabject to the debt by Common Law, without averre- 
ment ol ffaud under the Ing uiſttion Quz terras & tenementa habuit; 

Then follows the next Queſtion, Whether ſuch a right of Fozmevon may be 

kozteited to the King bp the Statute, (foz by the Common Law it cannot be) oz 
what rights of Entry, oz of Action in general may be fozfeited by the Statute, 


either in nature of Gꝛant, oꝛ in nature ot Extinguiſhment. | 
It is objected in general, Irſt that rights were neither meant noz mentioned 04je#. 
in the Statute of 26 f. 8. 28 1 

of intatt eſtates, in poſſeſſion chemſelves, was 


Next, becauſe the fozfetture 
gained upon the people by Circumventfon, without naming of them. And there⸗ 
fozethey thought (funſafe, to add oz name rights, leff they ſhould have awaked 
the Parliament, and a Law ſo goften by art, would not be extended beyond the 
The wozds of the Statute 26 H. 8. cap. 13. are theſe. Be it &c. that every 
offendor and offendors, being herggfter lawfully convict, of any Manner of High 
Treaſon, by preſentment, confeſſion, verdict, or proceſs of Outlawry, according to 
the due courſe and cuſtom of the Common Laws of this Realm, ſhall loſeand forfeit 

to the Kings Highneſs, his heirs and ſucceſſors, all ſuch Lands, Tenements, and He- 
reditaments, which any ſuch offender or offendors ſhall have, of any eftate of 
Inberitance, in uſe or poſſeſſion, by any right, title, or means, within this Realm 
of England, or elſewhere, within any the Kings Dominions at the time of: any ſuch 
treaſon committed, c any time after; ſaving to every -perſon and perſons, their 
heirs and ſucceſſors, other then the offendors in any trefifon' their heirs and ſuc- 
ceſſors, and ſuch perſon and: perſons,” as claim to any their uſes, all ſuch tight, 
title, intereſts, &c. which they ſhall bave at the day of committing ſuch Treaſons, 
or at 4 time before, in as large and ample manner, as if this act had never been had, 
or made. "mr 5 1 Ne: 

_ .. The ſpeclal Act of 31 H.8, being alſo in this caſe; is not reffrainey to any 

ſezm ok Attatnder, as is 26 Hen. 8. And it bath the expzeſs wozds of all 
Lands, Tentments, Rents, Neverſions, Remainders, Rights, Foſſeſſions, Entries, 
F > + & ._- Fenditions, 
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Solut: 


| purview, pet it hath the wozd Rights expzeſlp in the excluding ol the offendo2 


fon, by general andcunning wozds. Foz there is no wozd ol Treaſon, noz wozy 


Conditions, c#juſcunque naturæ, qualitatis aut nominis, which the perſons attainted, 


or any other to their uſe, had in fee ſimple, or fee tail, and hath a ſaving as the 
other, and a proviſion that his attainder ſhall not prejudice ſuch to whoſe uſe he 
was ſeiſed. N 
The Statute of 33 H. 8, chap. 20. ſaith thus, That the Kings Majeſty, his 
heirs and ſucceſſors ſhall have as much benefit and advantage by ſuch attainder, 
as well ofuſes, Rights, Entries, Conditions, as Poſſeſſions, Reverſions, Remain- 
ders, and all other things, as if ir had been done by authority of Parliament, and 
ſhall be judged and deemed in actuall and real poſſeſſions of the Lands, Tenements, 
Herediraments, uſes, goods, chattels, and all other things of the offender ſo at- 
tainted, which his Highneſs ought lawfully to have, and which they ſo being at- 
tainted, ought or might lawfully loſe and forfeit, if the attainder had been done by 
Authority of Parliament, without any office or Inquiſition to he found of the ſame, 
any Law,&c. | Ge oh 

This Sfatnte 33 H. 8. hath no better wozds foz the rights and things fozfeit- 
ed then 31 l. 8. andhath no name ol intails, onelp if giveth to the King the pꝛe⸗ 

ſent poſſeCfon. - 

And now out of the Confiderafion of theſe: Statutes J anſwer ; That the 
pꝛetente objected is neither honourable no2 true ;'foz the Statute 26 Hen. 8. it 
ſelf ſpeaketh plain, that the party attainted of Treaſon ſhall fozfeit all his 
Lands &c. of any eſtate ofinheritance, and there were but two eſtates of in⸗ 
berftance, (viz ) Fee⸗ſimple, which was fozfettable by the common Law; And 
therefoze the Statute could wozk upon nothing but fntails, and this was full 
and direct, and not by general and ambiguous wozds, as Trudgins caſe, cited 
by Cook in Foſters caſe, which wis but in theſe woꝛds: that a perſon attainted 
in a Pzemuntre ſhall fozfeit all his Lands and Tenements, goods and chattels, 
to the King, but ſaith not ot what Eftate. Again that Statute of 26 H. 8. gave 

Churchmen power to fozfeit Land of their Churches, by the woꝛds ſeiſed of 
inheritance by any right, title, oz means whatſoe ver, which had leſs pawer 
in juſtice both of Law and Equity, to make Devaſtations of the inherifance 
of their Churches, then the Tenant in fail of his. And fo ſhew platalp that 
the Statute pzoceeded, unmasked, it did expreſſely create new Treaſons ol in- 
ferfour nature, holding of Foꝛts, Shipping, and Punition. A things whereof 
the people were ever ſo ertreamly' jealous, that tyey foꝛbad upon the Law of 
25 E. 3. to all Judges to do any thing that wap; reſerving that as a peculiar to 
themſelves in Parliament, in theſe woꝛds thus. Becauſe many like caſes of Trea- 
ſons may happen, which a man cannot think of, It is accorded that if any ſuch hap- 
pen, the Judges ſhall carry without Judgement, till the Caſe be declared in Parlia- 
ment. Tuta eft ( uſtedia que ſibimet creditur, * 

And touching the wozd rights. though 26 H. 8. hath not the wozd rights in the 


and his heirs, out of the ſaving, which was enough to awaken them. But 
beſides that the ſpecial Act of. 3 1. hath all the wozds, Rights. Poſſeſſtons, En- 
tries and Conditions ex pꝛelly in the purview, as bath been obſerved. 
But on the other fide, if a man wouldrecriminate, judge whether the Statnte 
of. intails it felf did not gain upon the King exemptton from fozfettures fog Treas 


of any kinde, but onely Non habeant poteſtatem alienandi ; as ff they had fought 
onelp to ſabe eſtates tail from grants and Sales. TD, 
| Fo2Edward the firffwas too pzudent and magnantmous a Pzince, to have 
given aſſent to a plain Statute, that the eſtates which then were ſubject to foz. 
feffure of Treaſon, ſhould be exempted by a new name of Tail, being in effect the 
fame eſtate that was befoze: Ce e | 1 
But now it is controverted what rights are made fozfeifable by this Statute 
of 26 H. g. oz by the ſpecial act of 3 1 H. 8. oʒ by the general Statutes of 33 H. g. 
And this is a point ol great C oni der ation, not ſo much foz this particular cafe, 
as foz the geverall of all fozfejture-of rights, in all caſes of Treaſon whatſoever, 


and upon all Statutes, And 
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Andiirif it is granted on the other ſive; that right. of Entry ia fojfetted, but Fa 
right of action not. And ſo they urge the warrant of the Margneſs ol Wincheſters 
eaſe C. l.. and Doughrics and Englefields caſe And then again they reſtrain the 
Right of Entry, to the Entry by a Difleiſee upon the Willeiſoz, by the rule of 
imitation ok attainder at the Common Law, that gave no other. In which caſe 
the K oꝛd could not have an Aſſife ; foz the pꝛivity that is in Action. 
But now J bold, that where new temedy is given by Entry. which was not be» 
foze by action, the King hall have them by the woꝛd Entries, upon the Statutes 
of zi and 33 H. 8. And there loze J put the two caſes upon the Statute of 3 2 H. 8: 
cap. 28. of Entry giben to the wife upon the Feoffntent of Fine of her husband, 
and the other upon 31 H. S. c.z3. the Entry ofthe Difſeiſee upon the heirs of the 
Dileiſo2,dyfng within five pears after the O illeiſtn: The king ſhall have thoſe 
Entries in both, but not by the Statute of 26 H. S. oz 31 H.8. But by the Statute 
of 33 H. 8. which gives Entries by ſpectal wozvs. Which 33 H. 8. was made 
alter thoſe new remedies by Entries given. But the old Action of Cui in vita, 
oz Entry nance is not given. And the entry ol an heir upon a Joyntereſſes 


Diſcontinuance upon a 11 H. 7. is alſo given by 31 H. 8. Foz J will ne ver ſhoꝛ· 
ten the Kings rights where Juſtice bears it, that is, where the ing hath the 
wozds fall, and it may do the King good, and no hurt to any other but to the per⸗ 
ſon attainted, and his heirs, which the Statutes do all bar. Thereloze binde not 
the new Statutes ſo to the Common Law, that their wozvs increaſed fo2 the 
Kings advantage, ſhould be depziveyofthetr fozce, as in Conditions, Rights; 
Entries both upon 31 and 33 H. 8. | | . 3 
And touching the other part of real actions, J do diſtinguiſh, that it the Traitoz, 
02 his beirs claiming as heirs, be at the time of bis attainder intituled to a re⸗ 
al Action to the Lands of a ſtranger ; that the King ſhall not have this right by 
fozfeiture of Treaſon ; and ſo far goeth the cauſe of the Parqueſs of Wincheſter; 
And no further. | 
And therefoze thep put theſe two caſes, in general. Jf Tenant in tail make 
a Feoffment in Fee, and then be attainted of Wreaſon, this right of Fozmedon 
in Deſcender againſt the Diſcontinnee, is not given to the King fo recover 
againſt him. So it Difſeiſo2 die ſeiſed, and his heir in by diſcent, the Diſeflee 
is atfainted, the King ſhall not have it; pet in Walſinghams caſe that very 
point was ineffec adjudged contrary; fog though in that caſe Wyat was Tenant 
in Tail, with Reverſton in the Crown that made the Feoffment; pet the Court 
in their judgement took little hold of that reaſon, but made if the general caſe 
ofa Common Tenant in Tail, that makes a Feoffment, and then is attainted 
of Treaſon, that he hath ſtill a right remaining in him, which bis heirs muſt 
_ clatmfrom him, by a Deſcendit Jus, and therefoze hath power to fozteit it. And 
tt is tobe noted, that in the whols argument oftbat caſe, (though it were argued 
by great learned men on both ſides) there was no man made touch neither af 
War, noz at Bench, that ſuch a right could not be fozfeited, as now it is reſolved, 
which had made an end of the Queſtion; koꝛ it was in vain to diſpute, whether 
be had a right oz no (which was made all the Queſtion) if he could not fozs 
leit ſach a right, whether he had it oz nok OO | 
And it is as wozthy the noting, that the Parqueſs his caſe, which was within 
ten years alter; Foz Walſinghams.caſe was 1 5 Elizab. in the Exchequer, and 
the Parqueſs bis caſe in the 25 Elizab. fn the Kings Bench; They relied main» 
ly upon a ſpecial reaſon of that caſe, which was a Mit of Erroz to reverſe 
à Common Recovery, whereto the perlen attainted, was infifaled, as was pze« 
tended; and which the Queen would claim by his Attginder, which. they ad: 
judged clearly the could not habe; Becauſe it was an action of pꝛibity. which 
could not be paſſed with general wozds. And that they cauſed to be entered 
upon the Roll, as the ground of their Judgement, omitting their other reaſons, 
uled in the diſcouzſe ol their Arguments, which was pzamently done; Fo2 ther 
took a ſure ground foz their own judgement, and pet did they not expzefly croſs 
the fozmer judgement, becauſe the E ales differed ; upon ann 
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alſo, though Conditions be given by the Statute of 33 H. 8. pet Eondiffons of 

pzivity, and that are inſeparably inherent in the perſon, are not given to the 
King, as it was reſolved in the D. of Norfolks caſe cited in Englefeilds caſe. 

I ſpeak not this as thongh I differed in my opinton from the Rule of the 
Parqueſſes caſe ſpectaily taken, as there it is, of a right of action in the perſon 
attainted, to the Lands of a ſtranger, foz the reaſons there ſpoken of, and ſome 
others as ſtrong as thoſe, (viz) theſe. That ſince a fozfeiture is a kind of grant, 
and that meer rights cannot be granted, it cannot be thought that the Statute 
meant to.give power to fozfett that, which the party had not power fo grant: 
that is fo grant to one a right that he hath to the land of another; which reaſon 
is urged with that Diffinction, Lampers caſe C. I. 10. 48. And again the ſcope 
of the Sfatute appears platnly fo pzejudiceno ſtranger, but to ſa ve their eſtates, 
and rights, fally, as ff the Statute had not been made; Which could not be t 
the King ſhould be put in the place of a Subject, to purſue old and lleeping titles 
with a greater ſtrength then the ſubject could, and tendeth to maintenance of 
the Rights and Titles of Strangers, to the pzejudice of ancient and lawfall 
poſſeſſo2s ;- an abuſe agataſf Common Law, and againſt the current of ail Sta. 
tutes in all ages. | : 

But now if any man ſuppole that the caſe of the Parqueſs, oz the Law doth 
warrant a general Concluſton, that no right of action of the perſon attainted is 
given to the King, I ſay he is in a plain and dangerous Erroz, in the conſtru⸗ 
>jon of thele Statutes, to the wzong of the King and the Commonwealth, 
fo; they make but one, and to the pꝛepoſterous favour of great Palefacozs and 
peſts of the State. ee | 7 

| Nothing is moze natural then fo marry, and reduce Rights to their 
poſſeſſions , therefoze nothing wozſe then fo ſevez them, and therefoze as 
J do allow that opinion in the Parquelſes-caſe, and the reaſons foz it as 
befoze; So A amutterly of another minde in thoſe caſes, where by the fozfeiture, 
Right of Action in the perſons attainted may come fo the poſſeſſſon of the 
King fo confirm it; oz where it goeth with the poſſeſſion that is fozſeited to. 
the King, fo eſtabliſh it, and can be ofherwiſe of no uſe, being kept from the 
King, but to defeat and defraud the King fo2 the Benefit of the Perſon attaint- 
ed, expzefip againſt the letter and the whole ſcope of the Statute, that ſhuts him 
ont of the Saving, and all hope. Wo the wozds ſhall wozk like to Littleton, 
Title Confirmation 531. The Difletſoz gives Land by Deed without Livery to 
- the Difſeiſee being Tenant ; this confirms the land and ſtate, and pet the woꝛd, 

fs land not right, gibe land, not confirm it. 5 
And therefoze J put this caſe foz example which no man can deny ; that Te⸗ 
nant in tail diſcontinues, and the diſcontinuee conveys the Land to the King, 
and then the tenant in tail o2 bis iCue is attainted of Treaſon, the King wall 
have this right to wozk by way of confirming his eſtate. | 
But J agree that it the dilcontinuee in that caſe did convep the Land 
unto the King but foz terme of his lfe with the remainder over fo a Stran⸗ 
ger: and the tenant in tail oz his ine were aftainted, that though the King 
thould en jop his eftate confirmed, pet the Remainder ſhould lie open to the 
right of infail. Gan Eo | C 

But turn the cale, that the Diſcontinnee did convey the Land to I. S. foz life, 
the Remainder to the King in Fee ; and then the attainder had followed, the 
Kings ate is confirmed, and bp conſequence the eſtate of the ſubject foz 
life that ſuppozts it cannot be impeached: Foz the fozfeiture is given to the 
King, and ta no other but foz the Kings good: and that anſwereth mp bꝛother 
Huttom objection, that the right of the old intail might be larger then the pꝛe⸗ 
ſent intail that was to be fozfetted, and thereſoze would not be intended to be 
 fozfeited, together with the eſtate in poͤllelſion; foy the King ſhall have uſe of 
lo much as concerns htm, but it ſhall not be uled foz the benefit of any other 

beſides the King. Foz no fozfetture is given to,sz foz/anp other neither ought any 
right of action to be giventothe King, that may be uſed againſt a ſtranger, but 


again 


1 
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againſt the offendoz himſelf it is clear contrary, both becauſe his rights ate 
given to the King, and he and his heirs expzelly excluded out of the ſaving from 
thoſe rights. 8 
 pitherto we have ſpoken of naked rights ol Actions which the perſon attain⸗ 
ted may have fo the Landofa Stranger oz fo the Land of the King bimſelf. 
Now we will ſpeak difffnifly of Rights real, that the perſon attainted bath 
in his own land, whereof he fs ſeiſed, and Which he ts to fozfeit by his Attatn- 
der, which right is other and moze ancient and better then that whereby he 
bath and holdeth the ſtate and poſſeſſton, whereby he ts ſeiſcd at the time ok the 
Atfainder, which is the very caſe now in queſtion, whether the heir of the per- 


fon affainted ſhall have any ad bantage of ſuch a right to defeat the eſtate and 


poſſeſſion that the King takes by fozce of the attainder and of theſe Statutes oz 
either of then, whereof the Statute of 26 H. 8. the particular Statufe of 31 H.8. 
ſpake fo clearly and definitively, that to diſpute it is a made queſtion where 
none fs; and the caſe of the Lozd Lumley which was cited out of Cook l. 3. 
10. is nothing to this pur pole. Ayel, Pete, Fitz, le pere en vie del Ayel is at 


inherit from him. This is clear; foz the Statute of 20 H. 5. chap. 13. gives a 
fozfeiture of the Lands of the perſon attatated, which cannot pꝛejudice the ſon 
in that caſe, becauſe his Father which was attainted, had nothing in the land af 
the time ofhts attainder, but the Gzandfather who was not attatated, and from 


ſecond, of {:fafls, whereas here it is plain, that the perſon atfainted was 
ſeiſed of that Land in queſtion in Tail, which is fozfetted fall within the wozds 
and meaning. | 

And J hold plainly in this caſe, that as his Land in poſſeſſ{on fs diſtinctly and 
liferallp given fo the king, ſo the right is as direcklp and plainly given by wap 
of diſcharging the Land, as fo the Kings eſtate of that ancient right, whereof 
it was meant to be freed : And fo the ſtate given unto the King effabliſhed by it. 
Fo2 now when the Law ſaith, that the King Wall have the Land, ſaving the 


right of all perſons, other then the offenders and their heirs, and lach as claim 


fo their uſe ; It is plain that the eye of the Law-makers, was not onelp up: 
on the Lands in poſſeſſion, but alſo upon the rights to the ſame : The one, 
1 os Land in poſ\ Con, in point of giving, the other in point of living, cz 
The Land in poſſeſſion given, could be but in one, that is in the Offendoz, 
and ſo it was given. But tight to the ſame Lands might be fn ſundzy perſons, 
in the Dffender, 02 in his heirs, oz in Strangers. 
Now then the Law ſaith, the King hall have the Lands, alwayes ſaving th 
rights of Strangers. But without ſaving the right of the Offender oz his hetrs, 
oz any claiming to their uſe ; which is as much as to lap, that the King ſhall 
have the Land, without ſaving, 8c, oz excluding &c. 92 fzeed oʒ diſcharged of the 
rights of the offente2, oz his heirs, oz againſt the offender and his heirs in 
lee, oz of fee fail, ſo if it had been ſaving to all ſtrangers all their rights, &c. and 
the (other then) which bꝛeaks the lentence had been atterly omitted, the fran« 
gers had been pzovided fog, and the pzivies excluded; ik the wozbs had been all 
in the pur view that are divided in the par view and ſaving, it had been fall, as 


0 


to ſap, that the offender ſhall fozfeit the Land againft bim and his heirs, omit⸗ 


ting the ſaving to rangers. And Aucupia verborum ſunt judice indigns. And 
tbereloze whore it was ſaid, that the wozd of diſcharging the right of the heir 
in tail, was a new fnvent{on, and that there was no wozd of barring oz diſ- 
charging the rights of the offender, and his heirs in the Statute, as there is in 
the Statutes of Fines,itis plainly miſtaken oz it is the fame (joyning the pur- 


view and ſaving with the ercluſton of rights of heirs together) with the wozd _ 
of diſcharging, as hath been latd, except we think that the ſame thing cannot 


be ſpoken but in the ſelf ſame wozvs.. 


Note that the Þfatte of 31 H.8. gives rights in the purview acually,as well 


as 


} 
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faint de treaſon, the Father dyes, then dyes the G2andfather, the Son shall 


who he may convey the Tail, by the help of the Statute of Weffminſter the 
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as Land, and again diſcharges it. by. excluding ft ont of the ſaving. 


—_— 


Foz example, Tenant in Tall diſcontinnes and diſſeſſes bis Diſcontinnee, 
and is attainted of Treaſon, he fozfetts his Land gained by diſſeiſin, and his 
right of intail he cannot uſe againſt the King bp fozce of theſe Statutes. And 
this ſtands with the rule and reaſon ol the Parques Caſe : Foz Contrario:um 
contraria eſt ratio. The Trattozs right to the Land of a ſtranger hall not 
be given to the King, foz the qutet of the iranger being poſſeſſoz z There- 
fo:e it ſhall be given to the King being poſſeſſoz, foz the quiet of his poſſeſſ{on. 
And the word of Heredirament in the Statute of 26 Hen. 8. and the wozp of 
Right it ſelf, in the Statute of 31 & 33 of Hen. 8. are both ſufficient and fit to 
carry ſuch rights in ſuch Caſes. And no man will diſpute but that the wozds 
are full and ſaff{ctent fo carry even naked rights to the Land of Strangers. 
And therefo:e it is not foy want of wozds that they paſs not, but becauſe it was 
adjudged that it was not meant: And fo it was ſaid in Doughties cafe ; ſo you 
have an Equity foz the good of the Subject againft the Ring expzefip againſt 
letter. . 

Lherefoze think it not range that nothing be loſt foz the King, where both 
letter and meaning, and equity are foz him. And can anp man conceive thet 
the Parliament that gave the Land fo the King, ſhould leave a right to the rays 
fo2 to tye ſame I and to defeat hin of it again, ſince the Statute gives the Wand, 
and allo the right, and the la bing excludes his right again? 

And this point concerning the fo2feſture and extingutſhment of all manner 
of Rigbts of perſons attainted of Treaſon, and their heirs foz the benefit of 
the Kfngsfozfetture, is of ſo great impoꝛtante, that if it be not taken at large 
as I take it, it is an eluding of all the Statutes, even that of 33 H. 8. cap. 20, 
Foz though that hath the wozd, rights, ſo hath 3 1 H. 8. 

And it is agreed on both ſides, that the wozd (rigbes) in both Statutes dofh 
not tnelude the right of Action to the Land of Strangers, by an equity againſt 
the Letter. But if yon ſhall agree alſo that it hall not extend to old and ſtale 


rights that the perſon attainted may have to the Kings Lands, howſoever the 


King hath the Land oz the rights which the perſon attainted hath burted in his 
own Land which he doth fozfeit upon theſe Statutes, yon open a wide dooz to 
every perſon that purpoſeth Treaſon, to make pzoviſion befoze hand, that though 
pou get ſome ſtate in his 1. and, pet he will have fome ſecret right to fetch it away 
krom you again. So that where the Statute of Entails may be truly ſats to be a 
real and perpetnal Aſylum foz Traptoꝛs and Treaſon it ſelf, which ſanctuaries 
could not be put foz the perſons of Traptoꝛs onely; So theſe Statutes that do 
ſabject fates in tail to fozfefture of Treaſon may be ſaid to kill Treaon it ſelf, 
occidere ipſam proditionem. As the Tyrant was ſaid to kill presbyterium when 
he took awap their libings. And conſeſſuently this miſinterpzetation ſhall in 
effect build this tower of confaffon;fo2 who ſeeth not how manp deſperate perſons 
(as all Lraytozs are) who tear not to hazard themſetves fo; the compalling of 
their wicked ends, ſo they may pꝛeſer be their poſterity, and their c ſtates, to 
pꝛeſer de them in glozy that ought foꝛ ever to be infamous - and therefeze this 
quelt{on is pro aris & focis to freaſonable deſignes. 

In good faith. nimium altercando veritas amittitur; And J finde that when a 
man admits diſpytation it lets in doubting, that the clearnels ok the caſe needed 
not; Foz what is all this but where the Statute faith. That the perſon attain⸗ 
ted ſhall fozleit his Land entall to the King and his heirs, ſc. from and againſt 
the Offendoz oz his heirs, It is ſaid he ſhall not do ſo, neither ſhall the King 
habe it, but the offender and his heirs ſhall retain it; And ſo. the right expꝛeſlp 
gibed and expꝛelly contradicted as to conſtrue volumus, id eſt nolumus. : 

And now to give Anſwer by the way, to a point ſtirred, with much aCarance 


on the adverſe party which was thus: Katharine, the wile of Bigod during ber 


time was ſeiſed of an eſtate ſabject to the Fozmedon of the next heir upon the 
ancient entail, wherenpon he might have recovered, and then he muſt have 
been lelled of the old intall, which was paramount the Kings title, and ſo 


chould 


ts — 
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PMusbands eſtate Tail, which fs barred by the attainder againſt him, and his 


—Sheffeild Verf. 
Katcliffe, 


__— 
—— — 
— — 


— 
— ** 


3 


Gould in effect have evicked the Kings eſtate as well as hets, and then ifs ſatd, "oo 


that the cauſe is all one of Remitter and Recoverp. 6 | 
To this J anſwer, that it JI may make my cafe, J will make the Law fo; my 
caſe, and ſo this taſe is made at pleaſure, as the party wonlv babe it; Foꝛ there 
is no ſuch caſe, but it there were ſuch an one, it is true, that the woman would 
habe much avo to defend her ſelf, Foz ſhe coulo not claim anp defence by the 


Kings title, under whom ſhe claims not, and alſo till the office were found the 


right was in the beir, who muſt implead his mother, and after her death both 


poſſelCton and right were, accoꝛding tothe cafe of the Parqueſs, in the heir, an» 
ſo was found, andalſo the Remitter, de facto was in fozce. But now and 
eder ſince the Office the caſe cometh right between the K IN G and the (Ct 


which is juſt, that either party map plead and defend his cauſe himſelf, 


This Objection alſo doth receive divers conliderattons and anſwers ; Foz 
firff, ſincethe ancient tille of the ine is extind by the Atatute together With the 


iſcue. and the wibes eſtate, as a ſtranger by ſurvivoz, not claiming under her 
Husband, no? under that eſtate is ſa bed, in point of tontingencp, iffhe ſur bived. 
and not elſe, whereof this (ne can fake no advantage, foz he fs no ſtrange r 
within the ſaving. 1 F 
And thts appears fo the Court, the whole caſe being konnd, oz pleated, 
ſpecially by the woman, that thongh the woman, be ſuffictent tenant io the præci⸗ 
pe, pet the lan is no ſufficient demandant, foz he muſt demand the eld intail, 
which he cannot have, becaule it was extinct by the Statute, and a new, oz 
leſs eſtate he cannot claim, foz that is not his true eſtate, as in Dalimores caſe 
of Feoffees to nſes, 15 & 16 Elizab. Dyer 329. Se the wives new eſtate 18 


. ſafe, becauſe the olveſfate and title is gone, and the King cannot claim by that oly 


right againſt her, becauſe it is not given him by the @fatute, to the. pze- 
judice of her being a firanger (as hath been ſafd) but by wax ot ertinguiſhment 
in his poſſeſſ{on, fo} the eſtabliſhing ſo much of thenew eſtate as he takes by the 
loꝛleiture and the Statute. And alſo becauſe ths Kings title, and the wives 


thereby ſhould be hurt. Again, it it be ſad, That though the right ſhould be 


Cafd to be extind by the Statute, pet that ſhould be onelp as to the King, becauſe 


the Land is onely given to him diſcharged of the title, and ſo there were no de⸗ 


fence foz the woman in the Fo2medon- 


I anſwer, That as to this Imagination of a F ozmedon, between the fon 
any the wife, and a recovery upon that, and ſo to ſee how that (ould Wozk upon 


the Kings title, to pzebent it upon the death of the woman, who toulo not defend 


ber ſelf by the Kinas title, though it be good. | 


eſtates continnes ft ill after her death, and it is a part ofthat latter effate any 

on, __ is fozfeited. And whereby the King claims, and ſo it ſuppozts the 
| as ate. 3 N | TER | — : 

Touching the point of Remitter, it mult have two things, that is, an eſtate 

in pollelſion, deſcended from KATHARINE to ber fon of het eftate tall; 

and to that muft be jopned a right ofthe ancient intatl. 

Now touching the toꝛteiture of Lands in tail befoze 


the Stafiite of 33 H. 8. 


ſcilicer, upon khe Statute of 29 H. 8. 0231 H. 8..J am of opinton in general, 


that the Land of Tenant in tail ought to come to the King in an attainber of 
Treaſon, upon the death of the perſon attainted withont Otrice, ſo as the heir 
in fail wall not inherft, notwithſtanding the opinion of Dovghcies taſe, that 
tbe Land in tail ſhall viſcend, notwithfandiag the attainder, till the Statate 
of 33 Hen. 8, becauſe the blood is not cozrupted by the attaindet: - So J hold 
that optnion that is called a Refolutton, to be but a matter of diſcourſe, and 
nd point of juyzgement, noz pertinent to the jtivgement of that caſe, and tobe 


- erroneous. Foz it is plain, that Tenant in tall with reverſion ta the E town, if 


death. 
aa 


be be attainted, bis blood is cozrupted, _ his eftate tall ceaſeth upon his 
0 | + & 


are from one roof, the wives eſtate hall not bs (mpeached, ieſt the KING 


Janſ\wer, and ſay firf, that there is no ſuch point in the cafe, buf the wives 


— 
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and ibe Lanp reverfeth to the Bing in poſſeſſion. Anp thaf is tbe judgewent 


pf Auſtenscaſe, 1 & 2 Ph. & M. Plowden, Walſingbam 560. which went ſo fax 
as to ahoid a Leate made by Tenant in Tafl, though he left (Cae, which J maſt 
confeſs was an hard ſtrain, and ſo was Sir Nicholas Carews caſe raled, 16 
Eliz. Dyer 3 32. where Wray, Dyer, and Sanders gibe opinion upon an award, 
four 2 in ſuch caſe is extinct, and the heir diſabled ; Foz, he is an iſe 
but no her. | 

© Therefoze fhis poſition is not true generally, That attainder of Treaſon 
doth not cozrapf in intails. but that they ſhall veſcend till office found. 

Bnt now ſt is true, That where Tenant in tall the reverſon to a Subject 
is atfainted of Treaſon, there & no cozruption of blood, foz then there muſt he 
a Ceſſer of the eſtate tall, which would wozk exp2eſly contrary to the Statute 
which gives the effate to the King, whereas by the Teſſer it ſhould accrue to him 
in the reverſion, n. | 5 1 
So there is a cozruption, 02 no cozruption, foz ſeveral reaſons, in ſeveral 
caſes upon the ſe]f-ſame wo2ds of fozfeifure; Foz there is no wozd in the 
Statute of 26 H. 8... of cozruption of blood in either caſe. It you ask me then, 
by what rale the Judges gulded themſelves in this diverſe expoſtfion of the ſelf- 
ſame wozd and ſentence? NES 


eſpecially over ©tatute Laws accozding to reaſon and beſt convenience, ta 


bimſelf is in reberſton, to his beit advantage, by way of extinguiſhing and 
Eeſſer, and where he is not in re ver ſton, fo give him the Toil by one Que eſtate, 
and both by the ſame wozd offozfeiture, whereof A make this conſequent; That 
as thoſe Judges do expound the Law to the beſt foz the King in that caſe 


without any help of wozds : So we may with moze reaſon judge that this La 
of 26 H. 8. and 3 1 H. 8. that makes intailsfozteſtable foz Creaſons, as Fee ſim- 


fert that in both caſes upon the death ofthe offender the heir Would he piſins 
berifed, and the Bing ſhall habe the Land tmmedlatelp, though in both caſeg of 
Fec-fimple and Tall, the offender himtelk ſhould receive it during bis life, be: 
cauſe Fzeeholds are notremobed Without ſeme Ceremony of Law, as Office, 
Entry, execationypon jungement, oz the like. TED: 

And obſerve, that about this time the eſtates tall were by the Statute of 33 
H.8, made plainly liable to the fines of Tenants in tail, as Fee-ſi'1ples, ann 


ſo hy the Statute of. 26 H. 8. the Tenant in tail is made alſo to fozfeit the whole 


effate by Treaſon, as Tenant in Fee: And foz moze clearnels of meaning, they 
onely ſave the rights of ſtrangers, and exclude the heirs, as pꝛibies, eben as the 
Statute of Fines does; ſo as by the true meaning of 26 H. 8. neither Land noz 
Right in thts caſe ſhould accrue to the heir, bat both to the King : And by conſe: 
quence there ſhouldb2 no Remitter to the heir, in whom new. poſſeſſion and old 
tigbt molt meet to make a Remitfer. © 5 . 


= 


And Ireaſon this upon the Statute of 26 H. 8. that gives the lozkeiture of 
tails; That if the Statute of Weſtm. alter the purview, that Tenant of Fee- 
fimple condittonal, Would have no power to alten, ſhonl» have ſubjopned a.p2o- 
vilo, That if they did com nit Treaſon,'thep ſhouln habe fozſeited as they ſhould 
have tone beloze the Statute, Notwithſtanding A hold then, that as to the fo2- 


' feiture of Treaſon, it ſhould have remained ſabjec to all puryokss,as beloze this 


Statute, as well to tozteiture ofeſtate,as tocozryption'of.blood. 
Hopp as that clauſe had not ſuffered the caſe to come within the Stature of 
Weſtm' fo this Statute of 26 H, 8. takes it out of the Law again, by the con- 


trarg means of that whereby it wasbzought in, that is that whereas the Law - 


vid dilable him cinder the wozd of reſtraint of alienation to bear bis iNue, and 


ts blood, but becanſe that had wzought expzelly againſt the end of tho Law as 
S FRY 


A 


Ahe reale ſod in Dovghrics cas teofno value; foz tt (owot the coprnp- 


I anſwer. Jt was by that liberty and authority that Judges have over Laws, 
mould them fo the trueſt and beſt uſe, and ſo to give the King bis intafl where 


pet doth not give hum power to cozrupt the blood, not.foz any care of him, oz of 


tion 


—— 


gn nts 


| byfozce of the fozfeffrre which gives the title agafnt him koꝛ the whole eſtate, 


and befoge Office the diſſeiſee entereth upon the Land (as he map) now clearly 


ShefnldVe) © 
Ratcliffe, 


— —_—_— 


tien ot blood, that doth bzing the Land fo the King, fo; then telt 5 its SE 


would reffoze the Land to the perſon attainted and his heirs, which tt voth 


not though it be by Patel nent, as appears by all the Acts of relffation in . 


blood onely, and in th. 2 verp cale by the reſtitution of blood fo Ralph Bigod by 
Parliament. 


- Aif> the. Land is fozfeffed by atfainder ipſo facto, fo that the Lozd may enter 


fo that the heir is involved in bim, and the dilcent intertepted and-pzebented by 
the State given away by the forfeiture, not by the coꝛruptton of blood. 

But now to the point, which A make the third in this caſe. Admit that an 
office were ſo.requiſite in this caſe, that both Land and Right ſhould deſcend to 
the hefr f63 want ol it, as is the opinion in Doughries caſe, and ſo wozk a Re: 


poſſ: ion, and right veſted in the Crown by fozce of the Statute of 26 H. 8. 
and of the attainder according fo the ſtate and right that the perſon attainted 
had in it at the time of his attainder. And this is juff both fo; the King, and 
Subject that ſince the Kings title was jut and true, and ought by bis 
Officers. to have been pꝛomoved and found in due time, which ik it hav 
been clear koz him againſt the heir, as is conkeſt, It is no reaſon that the 
negligence of his Dfficers, and perhaps their compact and combination with 
the adverſe party ſhould defeat the King. Vigilantibus & non dormientibus jura 


ſubveniunt, is a rule foꝛ the Subject, But nullum tempus occurrit Regi, is the 


Keags plea, except it be in ſome trifte, as nſarpatton, and death upon his lapſe oz 
the like. And put the caſe that the Statute of 26 H. 8. had ſafd, that if a Te. 
nant ig tail ot Lands bs attainted of Zreaſon, then upon office found the King 
Wall have the Land; Would any man babe donbted, but that though the Attain⸗ 


der had not gfben the land pꝛelently, but that it maſt have diſcended to the heir 
till Office - pet upon office found, the King ſhould have taken the Land from 


bim; and this caſe in NneTfon, is in effec the ſame ; and in the verp point the 


tale, 2 E.4. 25. of the Earl of Northumberlands cited in Nichols cafe 489. fs 


thus; A man diſſeiſes the Kings Tenanf,and the diſſe(ſo; is atta inted ot Felonp, 


the dilleiſee is remitted. Then the Dffice fs found loz the King. It is agreed 
in the book, and now on booth fides, that the Remitter is defeated, and tbat 


the pollellton and land is given to the King, as it was in the perſon attatnted, 


and the right remains to the diCCefſee tobe purſued and recovered againft the 


King, and ſo e bery man hath his due, and no wzong done either to the King 


oz to the Subjea; Foz the Kings title was to the Land, by the Attainder, 
not by the Dice, whtch did but finde the title, not gtbe it, and that was his due; 


and the diſleiſees due was the Right that remained to him, notwithlkanding 


the dilleiſin. and the attainder, and the Office. And it is againſt reaſon, that 


mitter in him loz the time, pet Jam ok opinion clearly, that this Remifter was 
but tempozarp, fill office found, and that when office was found, doth Cate, 


3 Point. 


ſince the Office was deviſed by Law lo; an Authentical means, to bzing the 


King to Land by ſolemn matter of Recozd ſatable to bis Regaltty, and 5 the 


ſafety of the ſabject, that he ſhould not enter oz ſeiſe the Lands of the Subject 


upon ſurmiſes without matter of Recozd, that this ſhould be ſo bound fo times, 
that i! he keep not bis inſtants, he chould loſe his Land foz ever. And the caſe 
of 3 E. 4. is much ſtronger then this caſe tn queſtion; foz there the dilſeiſoz might 
fozfeit the Wand (fo it was his) but the right was not his, but the 
whereas in the pꝛincipal caſe, Francis Bigod hath both poſſeffſon and right as 
bath bren p2oved.and ſo fozfeited both to the King. 

And this caſe was heretofoze bzonght to — 2 of all the Judges, 34 
Elizab. Sir Edward Cook made the entry in wziting, which is extant, bt 
without the parties names; the Coptes whereof have been ſeen by us all; 
wherein the caſe being put (as bath been ſad) without names, the Queſtton 
was made, whether Queen Elizabeth oz the beir ſhould habe the Land. And 
hee great objections were made againft-the Queen that mw ares 

"LY 3 Fir, 


ſees, 
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about 15 Jac. 
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Fir ſt, that here the old right could not be fozfeftable to the C rown by the Sfa- 
tute of 26 H. 8. as was reſolved in the Parques caſe. - 


Secondly that the perſon attainted had not that right by reaſon of his Feotf- 
ment, and therefoze tould not fozfeit it. | 8 1 g 
Thirdly, that the heir was remitted by the deſcenf of the Land and the ancient 
right meeting together in him, and the Book of Plowden Nichols caſs 499. cited, 
that if the Diſcontinnee convey to the King, and he grant it to the Diſcontinno 
toz lite, the remainder fo the iſſn? in tail that when it cometh to bim he ſhall be re- 
mitfed, and the Rings eſtate avoided. But the Judges una voce reſolved, that be: 
cauſe here was an actual eſtate in tail in the perſon attainted at the time or his at- 
tainder that that eſtate was platnly fozfeited by the Statute of 26 H. 8 yy. 
Next, that the rights of bim and his heirs had been bound by that Law, it 
there had been no ſaving, and there was no ſaving foz them, becauſe they were 


ercluded expꝛellp, and tbereleze they are bound by the body ofthe Act. S0 there 


is a diverſity between a naked right of Acton alone, and when an eftate of 3n- 


heritante is coupled with ſuch a righf, which by the fozleiture of the eſtate in pol⸗ 


ſeſſion is barred by the fafd Ac, and excluſton the ſaving. 


And laſti when this appears by Dffice, then tbe ine in tail is barred, not 
withſtanding the Remitter; and ther eſoze it differs from the caſe out of Plowden 
of Remitter; fo there the ancient right in tail was not barres. | 

Upon this caſe the 1Biſhop of Lincoin Load Keeper, and the Lozd Lea Lo2v 
Treaſurer, having heard all the Arguments, gave judgement foz the King any 
REO Sheffeild, that the fozner juogement given in the © rchequer ſhould be 
reverſed. : TOE Th 


The Earl of ormonds Caſe. F 
The Earlof Ormond, deceaſed, late Father to the Lozd Dingwalls Lady. 


1 being Tenant in Tail of divers Pannozs and Lands in Ireland, &c. 
did ſuffer a Common Recovery, which was fo the uſe of his laſt will , and 


afterwards by wzfffng under his hand and Seal. did declaze that his intent 


and meaning then was, That the ſad Recoverozs and their heirs ſhould ſtand 


ſeiſed of the ſaid Pannozs and Lands, tothe aſe of htmſelf and the heirs males 
of his Body, the Remainder to the aſe of the Lady Eliz.bech his daughter 


(now tbe Lady Dingwall) and fo the hefrs of her Bodp, the Remainder fo the 


3 Queſtion. 


2 Queſtion. 


Right heirs of the ſaid Earl. And after all this the ſaid Earl and his ſaid Re- 
coberozs did make a Feoffment unto thꝛee perſons, &c. and their heirs, and li⸗ 


mited new uſes, Two of which Feoffoes had notice of the ſaid fozmer uſes, and 
the third had not notice thereof; Quid Juris? , 


The Caſe conſiſteth upon two pzincipal Naefffons. | 
The firft Queſtion; Whether the ules limited by the ſaid wziting under his 


hand and Seal, and whereby the aſes in Remainder in Tall be limited to the 


ſaid Ladp, be rebocable oz no. 


Foz ił they be redbocable at the will of the laid Earl, then be hath ſince made 
a Revocation de Facto, by limiting othez uſes and ſo the ſtate of the ſaid a: 
dy determined; but if they be not re vocable, then an eſtate in uſe in Tail be- 
ing fired in the ſald Lady, the caſe by way of admittance and ſuppoſition will be 
farther thus- F 
Ceſtuy que uſe in Tail to him, and to the heirs males of .his Body, the Re: 
mainder in Tail to his daughter, the Remainder in Fee to the uſe of the right 
beirs of the firſt Ceftuy que uſe ; The ſaid firſt Ceſtuy que uſe and the Reco: 
verozs do make a Feoffment in Fee ever unto thzee perſons and their heirs and 
limit newuſes ; Two of theſe Feoffees havtng notice, and the third having no 
nottce of the firft uſes, and the fir ſt Ceſtuy que uſe afterwards dies; Whereups 
on, The ſecond Queftfon ts. 5 0 | 

What Remedy the ſaid Ceſtuy queuſe in Remainder in Tall ( which is the 
Lady Dinghall) bath to revive her ſafb nſe, and to reſtoʒe her to the fame. 


This 
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Ormonas, .( 


Caſe. | $ 


: bis Caſe was referred bp the King to the two chief Jufticeg,*Montague, 2 
mp Seil, and Juſtiee Doddridge, and this repozt of it, made by us all to the 
Bing. 1 1 F 
M untague) that the Remainder in Tall in uſe limited. by the ſatd waiting to 


* 


the Lady Dingwall cannot be revoked oz changed by the laid Earl and the Rc- 


- 


coberozs. The Reaſons. - - 


* 


Firſt, that althongb the firft uſes upon the Recovery. were ts the uſe of the 
laſt will of the ſaid Earl, and ſo to the uſe of the ſaid Carl and his heirs, un. 
til he ſhould erpzeſs his will and intention concerning the ſame; pet when 
he had exp2eſſedhis intent and meaning once by a waiting, ſealer? and ſubſcri· 
bed by him, and ſo oncenofified and pibliſhed the ſame, and thezeby given an 
Intereſt unto a third perſon. by act expzefſed, he can no moze recal the ſame, as 
he might have done if the ſame limitation had been by a laſt will which is Rl 
ſabjec to change. 1 . 
The limitatton of uſes by this wziling whereby the aw claimeth, doth not 
rely upon the fozmer uſes of the Recovery,noz doth relate therennto,but ſeemefh 
rather to be deduced out of the free diſpoſition of the laid Carl by way of Donatft 

on and Gilt ſetled and not by wap of bis Diſpeſition changeable. 

It is concetved by the other two Judges, that the laid uſes limited or the 
ſald waiting were revocable at the will and pleaſare of the ſatd Earl at all 
times, and from time to time. The Reaſons, 

Firſt, when a Conveyance ts made to the uſe of the laſt will of him that 

maketh the ſaid Conveyance, the Feoffees oz Recoverozs in uſe, in ſich a 
caſe, and ſeiſed in the mean time, to the uſe of him that maketh the Tonvep» 
ance and his betrs, until limitation be made of his will and meaning concerning 
the ſame. 3 | 
But neverthelels, whenſoever he ſhall make anp ſach particular limitation 
62 diſpoſition of the ſafd uſes, whether it be by a laſt will oz otherwiſe by Deed 
oz writing, as lang as he appointeth that the Kecoberozs which were charged 
with the firſt uſes, (hail ſtand ſeiſed to other uſes, and bufldeth his new limt⸗ 
tation of uſes upon that fozmer foundation, (being in this caſe the Recovery) 
and as an explanation of his intention expzeſſeth uſes, as in this caſe he did by 


the ſafd waiting, the ſaid uſes are alwapes revocable, betauſe they are gronnded : 


upon the firſt aſſurance, namely the Recovery which was to the uſe of his will, 
which ts alwayes ſabjec to change. 3 : 
Secondlp, The Recoverozs in this Caſe were ſeiſed fo the uſe ol his laſt will, 
which is not to be underſtood a Teftament onelp, but to be extended unto any 
other voluntary Diſpoſition oʒ G2atutty whatſoever, and the uſes li nited to the 
ſald Lady do not contradf the firſt limitation, (viz.) to the uſe of his will,0z fix 
tie ſame, but rather and as an Expoſition, bow his meaning in particular 
hsul» be foz the fine, and pet nevertheleſs fill ſubject to the change and altera⸗ 
tion of his will and that is agreeable to fozmer Reſolutions in books in like caſes 
aͤns allo agreeth with all the ſubſequent Acts of the laid Carl. | 
As concerning the ſecond Nueſtfon, the ſaid two Judges do agree in this. 
That upon the new uſes declared upon the laſt Feoff.nent by the Recoverozs 
and the Earl being Ceſtuy que uſe, the new Feoffees cannot be ſeiſed but to the 
new uſes ; But pet the two Feoffees that had notice of the firſt uſe are bound 
to make recompente foz the wzongfull change of the old uſe, and becauſe that 
turns to the benefit of the ſaid Carl. his eſtate map well be made anſwerable 


fo2 it. But foz the other third part, which is in the third Fcoffee, that had no 
notice, there is noremedp at all. | iT 


The Realon upon this latter Nueftion is this, WY 
Becaule the ſaid Carl was Ceſtuy que'uſe in Tail to him, and to the heirs 
males cf his bodp, and had the uſe of the Remainder in Fee. ſt nyle, he and his 
ſaid Recovero2s had lawfall power fo alter and change bis ſatd ule in polſeſſf- 
on, during the life of the ſaiv Earl, and the Fee-ſimple abſolutely bra | 
;  Pzejudice.. 


——— 


Ormoends\ 
Caſe. 


—zejudice WF ang, and ſeeing that ihe ſaid Sund que uſe, and dis Recoverozs 
which are the owners of the ſaſd Land in Law, bave dfſpoſed of the ſame by a 
Feoffment, and have declared new uſes upon the ſame F coffrent, there is no 
remedp { revive the uſe of the ſaid Lady by courſe of Law, which muſt be by 
reentrp of the Recoverd2s, which they cannot make in this Cale conſr ry to 


their own Feoffment ; But yet f02 that a wrong fs done thereby fo the ſaid 
pound to make to her in Equity and Confclengs e fail cecom- 

well be dzawn and had (as this caſe now any. 

becauſe it tarneth to his advantage, as hath 


gave 
olat) fo2 her part. 
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Abatement of Writs. 
(Amendment. 

SeeEWrits. 
Scire factas, 


Foxmedonin Delcender ought br Baron 
* A nun Feme,mus conctude tothe Feme onety, 
ez elſe it hall abate, otherwiſe it is, in a 
n Conſimili caſu, oz ion of cat, | 
an and ems. 1. 
| ozmedon in Vederter , by S. am teme, 
. the feme 
alone, oꝛ in the B. and tene, and not abate 
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wit: o JO Gs; 
the avow:y was upon the land, at the 


nn Of 4 


Low, there rh PlaintiEmight plead a- 


rern * a mer ſtranger. 109. 

Do tkewiſe where the avowzy is this dar up= 
the. e, the Plaincif is admitted to all 

lens. 108. 


ing 433 - 


7 t amo may be 


dart tot rent, and part fox 


the caules be jung, boch being leveral,. 133. 

9 The avowy ogy bang mul} ſhew what it 
ſhould be, beaſt oz other thing. 176. 

1+ The Gant oz n the moi tx ot 
the Rebe rſion. df "a Copr held may avoty foz the 
moity of the Went. 77. 


11 Where ſurpluſage in the avowzy Hall not 


1 208. 
foꝛm of an abomzx for Vent reſerved at 
few daxes after. 208, 25 


Authority. 
Commilion? | 


Dn Sheriff. 
I ne 


IF Sce« 


* 8 . 
* f 
ww 1 * 8 


tbe Plainti it have ad tatisfauion againſt 
imam Curiam., though the pzoctedings be not all ad 


7 Sqdin part, andbadin bart, of his own ſhew⸗ 


und Retoza may; be awarded, it᷑ eit her ok 


- * 
. * TY 7 * 3 
929 V , ” . 
pM ” 
. . N 
* 
” 


Waſter of a Ship hath power toſpaten it, br 
Civil Lapp, though not bp ours. 12 0 
Okt an Under⸗ ſherick, oz Attoznr, though 
made irrebacable,may be revoked, 13. 

J Where an Authoztty and intereft may te vorn⸗ 
4 Ifa Beco:d be ſent by Wittimus , to the Bi- 


Hop of Durham, requiring the trral of it, ad prox- 


A 


proximam Curiam , but upon many adjournments 
tis well enough. 138,13 
5. Futhozityp given by Law muſt te ſtrictly exccu- 
ted, and cannot be modi ned. 153. 14. 

s · Where an act in it ſelfindifferent, hall be ſad 


q te denxed out of his intereſt, and where not. 159. 
x60, 


Aid of a common perſon. 


1 Way be gie Werner ehe tourteſle, we 
oomes in as M ende, Giant of his efface 
with Warranty. 21. 
1 O by a Coparcener who comes in as Uouche, 
after a int made pe dim with Warranty: 2 8 


. 
* 8 % * 
- li. 
q —— Mt * — —¾ 2*— 2 — 
— * 
* . 
. 


Hills. 5 


Vp be entredints the Ki Bench, de la 

M2 of the Term , Long Derlaration 

came in the Urt. 70. J 

2 The Bail and the Pzincipal cannot jopn in 4 

_ of Errour upon the ſeveral Judgments againſt 

m. 72. 

3 The Baile cannot render the Body of the Des 

fendant in nth C. B. after a Wait of Errour bought 
m. 1 

4 The foꝛm of the Entry upon the Roll in dil⸗ 


Charge of the Baile, 116. 


5 It the Defendant biing a tunit of Errogr 
Quæie, if the Baile be not foxkeited , though be a=, 
terwards pꝛoced not in the (V2it of Exrour. 116. 

6 Ubat kind ok rendzing the Body of the De⸗ 
fendant (hall be ſufficient to diſcharge the Baile, 
and what not. 210. 

7 Iny time befoꝛe the Sci:c facias ; „ 02 the Return 
of it, it is luffcient foz the Baile to renter thy vody. 
+ 10. 

8 acthete the want of Baile in B. R. with make 
the judgment erroneous , and how chat errour mut 
be allagned. 264, 465. 


N 


1 Cannot accept rents upon * PEE of te⸗ 
nants 1 54, 
2 No2 enter foꝛ a Condition bzoken, 154+ 
© Noz in an Iile plead a Releaſe, 162. | 
' 4 Ubere the Baply of a Liverty tok an enqueſt 
of Ockice, koꝛ enquiry! of „ 23. 


Bank- 
\ | rf © 


Mr 


© A - — * 1 
* 5 Via ; ve EROS 9 — n - - 4 { — 
+ * be 22367 = Se 2 — > ; 


B 
Bankru pts. 


13 El. cap. 7. 
| beef Jac. c c 


x The Creditozs may come in at any time after 


the Commiſſion, if it be bete diſtribution , ſecus, 
ik any part be diſtributed, 287. 


Bargain and sale. 


See ret 


12 * and Hale made beyond Sea , by 
the heir of a Becuſant , ſent over foz education, is 


good to paſſe the Land, but the King is not bound to 


give Livery to the Bargaine. 74. 
2 Wap be acknowledged and enrolled befoꝛe a Ju⸗ 
ſtice of Peace, ofthe Weſt riding in Poꝛk⸗ſhire, and 
the Clerk of the Peace, there if the Lands lye in the 
eſt riding, vet the woꝛds of the Statute are Ju⸗ 
ſtice of Peace in the ſame County, 128. 

3 If made of Lands lying in a Co2po:ation, 
within a County, Quzre whether the acknowledg⸗ 
ment and enroliment of it befoze a Juſtice of Peace 


and the Clerk of the Peace of the Cozpozation be 


good. 12 8. 
+ Max be enrolled after the deathof the Bargai- 


| nee, 136. 


5 Ak enrolled after the death of the Bargainck, 
petit lo paſſes the e ſtate, ab inicio, beton the Bar⸗ 
gatnoꝛ and Bargaine, that thz heir of the Wir⸗ 


gaine ſhall be in ward. 136, 222. 


6 When the dikd is inrolled, the ſtate paſſes by the 
Statute of Uſes , and not by the Stat. of Inroll- 
ments. 136. 

7 The Bargaine cannot bargaine and ſell to a= 
nother, till his own Ded be inrolled, 136. 

8 The day of the date hall not be counted any 
23 of the fix Moneths. 139. 
9 Vet the Jnrollment may be the very dap ok the 


date, by the intent not by the Letter ok the Statute. 
140. 


6 Moneths mult be reckoned from the delivery. 140. 
11 It J bargain and ſell 60 A. and befoze inroll⸗ 
ment bargatn- and ſell to 3. by d#Þinrolled, it is 
good, pet if the deed to A. be afterwards inrolled 
within s Woneths, the (tate to 5.1s void. 165. 


4 4 7 


Baron and Few, T 


Poffibility. 
i Remitter. 
See Tail. 

4 e OY Sn n. 
Ceſſavit. 


1 Jopn in a MWozgage of the atives term, the 
Feme dyes, the Condition ſhall ſurvive to the Ba⸗ 
ron , as well as the term ſhould have done. 3. 

2 The Baron by the entermariage Waden full . 
er over the Gives term to alien it. 3. 


} 


10 If the Bargain and Sale have no date, the 


the Minoziryof A. to hold to her o 


2 It ths feme dye the Ein ſurvives to the Ba⸗ 
ron, and ik the baron dye „it ſurvives to the Feme⸗ 
unleſſe he difpoſe it. 3 


4 Ik daron and Noe jopn in a mor gage this is no 
diſpoſition, 3. 


4 + the baron purchaſe. the Fees. the term is uot 
6 The feme of the Obligoꝛ is executri x to the 
Obligee , che cannot age: hen husband 10. Quære. 

7 what ſhall be ſaidan advancement to the teme 
of the husbands lands within. 32.11. 83, 5142 
8 Where a feme covert wh not be lo much favon= 


red as an infant, and 95 
9 2 teme covert is not Pbülha vie upon afair plea 
33.C. 95. 


of 10 Nen. nes n the Statute wy 5. 


Ffeme cov eth 5 e upoß i 

of icke bs within the Dat. of Mer! dW. 2, 

and koꝛ a Rediſſei ſin within che Status at dietton. 
93, 94, 96, 98. 

112 teme covert is puntthable mauer. 

in parcis, 95, 99>  :. © a. 


12 A keme covert it i lcon abi th te. FE. 
ntſhable 1 17 7 55 10 11 ix. 


13 Ateme covert is iin 
fo: hearing Maſſes, and wirhen 23 21, fox not com⸗ 
ing to Church. 7. 

14 Ik a fenie covert be acquited upoit an appeal; 
Quere, whether che hall have damages againk the 
Abettoz, foz a Monk ſhall not. 78. 

15 When a wrong Jon to a feind covert, che 
with her husband, and the atone ; xfter us death 
all have agion, and the damages recudered by and 
n 88. Arne 

6 A an action be bzau3 bt agat Wu baton 
teme, che feme pye thoughte't were akteß £derd 
no judgment can be given againſt the ren. 129. 
17 Atter a verdictagaty the baron ant! 
feme cannot p2ay to be rece bed. 177 

18 It baron and feme be ſued in Debt fox the K 
cuſancy of the feme , .both muſt appeaf >, 2, 9, bot be 
out-lawed, 174. 4 

19 They cannot be joyned in one a 


agatuſt them foz ſeveral contracts, one made by +4 


. dum ſola, the other by the baron. 184. 

o They can neither expzefly \, noi by accep⸗ 
ca of a new leaſe . the wives frehold, 
ſo N to bind her ſurviving, 203, 204 | 

In eſtate made to äeme covert, de novo, veſta 
till the baron diſſent but to a new teaſe to a feme, 
who was Lec yefore, veſts not till afſent, 204. 

22 Feme Leſſ fo2 yeavs of. a Mill takes baron, 
the baron aud feme. cannot joyn in an ation upon 
the caſe£0: the ſuit, becauke it is only'to recover da⸗ 
mages, and not the term, 19. 

23 Where the Pꝛomile of the baton to the feme 


bekoꝛe coberture, is releaſed by coverture, 216. 


24 Feme covert levies a Fine alone, this hall 


bind her, but her husband may dekearit. 8 foz him⸗ 


ſelf, and her th. 235, 

25 Feme covert is not bound by a Deed imrolled 
in London, -unleſſe the be examined. 225. . 

26 It the baron de indebted to the Kung; he may 


alligne a Debt due ta the feme befoze coberture, 253. 


iſed to a feme e cutrix 7 durin 
27 Land is deviſed Zo oe — — 


account, pꝛobidedt hat ſhe k and educate the ſatd 
a. at School, ec. this is tuch i term in the executrix 
as will be given to her husband upon inter-marrts 


age. 28 5. . : 
G „„ 


B 
Barons. 


FPbeeres of 
See the Realm. 


2 Knight and Baronet ought to be ſued by that 
Title, 19. * 
Barre. 


' r_ Uhere the Barre is tnlufficient , and the 


plaintiff makes an inſufficient Replication, he 
cannot have judgment. 14. | 
2 In an account the fozm of it. 36. 

3 Ina Pꝛohibition, the fozm of it. 39. 

4 In an action fo: G ſtobers appendant to a houſe 
that's fallen, the plaintiff ſhall onlp be barred pro 
rempore but if the plaintiff bing an aſſiſe, oz quod 
permĩttat, Queere, if it be not final. ac. 

5 If the iſſue in tail be once barred in a Fozme- 
don by Warranty and Iſlets , he is barredfoz eber 
though he afterward alien the aſſets, 106. 

6 (Ahercthe pleading of a koꝛmer award, with aſpe- 
eial averrement, ſhall be a barre is a neto action, 50. 
7 Ju an adtion of falſe tmpziſonment, what barre 


is not good, . 
8 Un Debt upon an Obligation to plead the 


of KBaviſhment of Ward , oz in treſpaſſe upon 
5R2.8H,6 thalefaQoribus in parcis, &c. 954. 

11 A Recovery in treſpaſſe of Aſſauit and Batte- 
ry. is a good plea in barre,in an appeal of Payhem, 


- 94. = C | | 
12 Þ Recovery in Foꝛmedon in Deſcender, is 


no barre in Moꝛtdanceſter. 94. | | 

13 In Dower agatuſt. the Feoff* , Detinne of 
Charters is no plea, 11272. : 
14 Un a Quare Impedit by the Chancellour and U= 
niverſity , foz the pzeſentation of a Church belong⸗ 
ing to a Becuſant convict, it is a good barre to ſap 
befoze the avoidance the land was ſeiſed foz the pe- 
nalty of 20 J. a Moneth into the Rings hands. 126, 
139. Se | 1 

15 It two ſeveral infozmations be exhibited by 
ſeveral perſons againſt the ſame perſon, foz the 
ſame offence , upon the ſame day, this is ſuffictent 
to barre both the infozmers, 123. | 

16 Ik an Avewꝛy be made foz Optimum Animal. 

as a Heriot, Quæte, whether Nulla habuit animalia 
be 4 good plea, 176, 


17. In an Adion of Debt upon an eſcape Nul ticl 


Re à good plea, 209. | 
he incumbent in a Quare Impedit cannot 


18 
barre the glaintiff by intitling any other then the 
Patron under whom he clatms, 319. 


C 


Baſtard, Baſtardy. 
Where it is tryable per pays, and not by the Oꝛdi⸗ 
narp. 179. TE | 4 
Bill in Star- Chamber. 
See Star. Chamber, 
Biſhop. 
Ordinary, and 
Arch-biſhop. 


21 H. 8. cap. 21. 
Pluralities. 


Brief. 
CAbatement of Writs. 


See & and 
EWrit. 


N Breve Epiſcopo. 5 


See judgment by Law. 
See Corporation. 
1 What Societies oz Companies of men, mar 


make By-Laws, and hom karre they hall bend 
ſtraugers, and what notice to ſtrangers is requiſite. 


- 


See 


ad — — 


Cuapias ad Satisfaciendum pro fine. 


Evidence. 
See Execution. 
Peers of the Realm. 


Capias Urlagarum. 


IF Dp:imarily the Kings ſuit , and foz the ſub» 
Ia dr in the ſecond degree. 117. 

** 2 This kind ot ſuit may be diſcharged by the 
King when the Ring does any act to fruſtrate the 
Outlawzy. 117. 7 

3 The Kings pꝛotection to his Debtoz , will not 
diſcharge this ſuit , tf not made known to the Coz 
roners. 117. | 

4 Where the Defendant who comes in upon a 
Capias Uclagarum, ſhall be tn execution, foz the par- 
tp at his paper, where not. 117. 


Cerciorari. 


I where e Cerciorari is directedto the juſtices 
of Peace, 2 ſtos Rot. cannot certifle, though he 
keep all the Beco2ds, 135. It 

2 


2 It it go out of B. R. ts to certitie the Mecoꝛd it 
ſelf. . 3 5. a 

3 Out of the Common Pleas is only certified 
Tenorem Recotdi, 135. 

4 Dur of the Chancery reinodes the Reco:2d it ſelf, 
and may ſend it by Mittimus into the Common 
Pleas. 135. 


Certificate. 


See Failer of 
IRecor KH 


1 Whers London cannot try their Caſtomes, bY 
cher own certificate. 85, 86, 87. 
1 It the Wapoz and Comminalty make a falls 
Certificate, the action lies againſt the Cozpozation 
not againſt the Recozder. 37. 
3 Where the Feodaries Certifitate is as good as 
an 1 by the courle of the Court ot Uards, 21. 
e Cerciorari 1. 

1 Where the Biſhop ot Durhams Certificate of a 

Recozd ſent thither to be tried, is good, whers not, 


138, 139. | 


Ofa matter in Fair. 


x Where the Kings Certificate under his fign 
Manual was allowed for a pzoof without excepti⸗ 


on, 213. 
Ceſſavit. 


Bꝛought by a baron and feme , the Wil 7 
conclude to the feme only, 1. | 


| Challenge, 


1 J che iſſue concern the City oꝛ Serporatton⸗ 
which makes the Pannel, oz any of their body go un 
the jury, oꝛ any kinne to them, this is a good cauſe 
of Challenge. 87. 

2 In an aſſiſe by a Dean and Chapter, a Juroz 
was a kinne to one of the Pzebends, and the Chal⸗ 
lenge allowed. 87. 

3 It may be to the Arrap, 02 to the Polles. 108. 

4 There can be no Challenge neither to the Pan⸗ 
nel, no; tb the Poll, till a full jury appear. 235. 

5 The Challenge to the Pannel muſt be taken be⸗ 
foe any be ſknozn. 235. 

- 6 There map bea Challenge tothe Pannel by ex⸗ 
teption to the Sheriff, after a Tales pzaped to him, 
235. 

7 The Plaintitt may challenge the Pannel hy ex⸗ 
ception to the Sheriff, aftera Venire Fac. ptaped to 
— the eauſe of Challenge were bekoze the 

„235 
A Juroz may be challenged oz a cauſe hapned 
ſince he was worn, not lo of the Pannel, 233. 


Champerty. 
—.—. 


Seer E. 1. Stat. of 
Champerty. 


Mn See Tail 8. 


I Jon Fu N ourt , cier 


| eine, 63. 


| from the King. 46 6 


2 Js abf6lute avlimitey, 10 
tion it entertatne ſome ue 8 65 of biſctes 


as 3 2904 juſtly leave its own couns.inLpettal tas 
3. 
4 It doth and mag obſerve ;Efſentisl; Forms of 
Legitimos. 114. 3 
Duch a Court zenden dee 


Pꝛoceedings, viz. Free 
ſetled in kondon, and the, Cinque t 

ws of Parliament. 2. bh an e Bo 5 

8 Mhere the Chancery decreed the kund to the 
plaintitt, ti li the Defendant Gould p2oduce the Es 
bidences, 10. 
2 It heleeveth mer tiles in Law, where Deids 
are not extant. 19. 48528 

10 Where Depoſitions taken in the Court of the 
Councił of York ſhall not be allowed in Chancery, 


112. 


1 not in Gren: e 02 Pꝛeſertptign. 


and anſwer are allowable in Chancery. 172. 

12 An Ambaſſadour cannot ſue here as a Pꝛocu⸗ 
ratoꝛ General toꝛ all 02 afiy of his Maſters Subs 
jects. 1133 114. 

13 Where thoſe who offered indictments in B. R. 
upon pꝛoceedings in Chancerp,after judgment, were 
koꝛ that, and ſome indirect dealings, therein pꝛoſe⸗ 
cuted in the tar: Chamber. 115. 

14 The Chancerp map by Cerciorari and Mittimus 
remove the Recozd it ſelf into C, B. 133. 

15 Foz their Paoceedings in caſe of Charicable 
16 where cauſes and ues trrable by. common 
Law, and b Jury: are not examinable there. 203. 
17 Cannot relieve againſt a Statute Law. 203. 
18 Mete it ſhall reiteve without, and aganũt 
quity it ſelf, 223. 

1 It is a juſt groundof- Equity, that fureties 
chould be equally charged. 264. I | 
20 _ give relies in thoſe tales that ate with⸗ 
in the Equity of rhe Dpiritual Law. 26. 

21 NA Lands be appointed to be ſold b Executo:s, 


| and the money to be dilpoled to certain Nies, this 


is no Legacy in Law, but in Equity, andthe ſuit 
mult be tn the — - not in the Spiritual 
Court. 265. 


22 It men were good d skilfull pleaters there 
would nat be cauſe of ſoimnany ſuits here, 267. 
23 The difference betwixt Pꝛoceſſe ad audiendum 


judiciuto, and Pꝛdteſſe toꝛ hearing only. 1, 195. 
24 Where the ſerting one Defendant to hear 
jn 7 Hall ſerve fez all, where not. 270. 


and his new Feoffees , which har notice 2 fore 
run; 3495 350. Vide Ales. py”. 


Charge, and Dif 1 


x (The viſchargeof. one Obligoz in Laws , viſs 
charges the other, 10. 


2 Ii the Kings-Dehtoz ſell ; AKndthePuarchiſoz 
convey w de Sings the Land is nn thou 
the Ain re»conbep it. 444 

3 The Lands of tbe Kings Drbto7 are — | 
charged by a Releaſe or an Rinder and nes 


4 I che Conul> purchaſe part, all the 
„ ee 


5 The 


I x: {here Depolizions- though tabenwithout bilt | 


25 Had far it may relieveagata#Ceftuy.que uſe, 
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| 5: The firſt Diſſelſa2, was chargeable at Com= 
mon Law , with the whole damages , in e of 


His remedy over. 989. 31 57. 
= Chutch or Chappel: See Paridh.” 


Aber cba teh and Church⸗xard are, in Lat, 

the Soil and Freehold of the Parſon, 69. 

2 Che · ale b the body of theThurch , and th exe- 

gaires and Maintenance, ts common to alt the. Pa« 
3 The Dilhoſal of the Petwes inthe 1Bodyz0zan 

Jie 02 Chappel jopning to the Body; and the re⸗ 

val res of them belong to rhe Ozdinary. 6 . 


4 No man kan challenge a Seat in the ody, 


without a {pectal reaſon, as Heeſcribing roregnrre; 
5K. * 

5 Where a Thiphes of Eiſe is given by the Srat. 
of Chauntries, where not. 123. 
6 "I leveral Preciics,amd —_—_— 67, 


WE i" 
os 


Cinque Potts... 


Habe a Eat ol Ser by, kad bau- 
ment. 63. - ” 


275 9% 


"Elegy See 18. Bl IS i = 


I what it is, and how it began. 288 
2 Inciently allowed tv thule in orders OY 188, 
3 How tt came to be extended, and why. 298. 

x The time of claiminiy te: 228. | 


a 4 Why Purgarion w was: required, mornin 


"= Miphrariclentiyhave dam eres. refojr con= 


viction, but notnow- 289. 
. $ Three:ths ries rode vblerded- in giving: anv ta⸗ 
ving of the Clergy, at the Common Lay: 282.790. 


9 May enuswed, thovehthe iner be ab= 
ant. 25 [- rt 


ae... 


* 41. 


Des | 2 * I 1714. 4 5 
. Vide Lapſe.” AT 


* 
* — a0 
* T3 . 2 To 4 8 6 
: v JIA 7 8 


Colabon, 6 or rCovin.. 
TE»: : & * 


T | Whers Parties vyboltuſion will bear ana: 
«ton. 235 e een 

2 Aubere a verdict in one ation Hall bea convicti= 
on of -coltizffon tn anather un 22 

3 Wher?; ande what-baceives u couenous con⸗ 
r e 7 B : 

4 re c 8 nt. 8 2 
of the lonne and heir, the 2 2 entetz a. uot 


upon any other * — poof 2 
159. 


359. 1 41 5 
Sommen der Commendatory. 


 - I gere the & ate 03 Parſon of c. 
hee fecyiry or: —— to holdit 
while he remaines Biſhop dt © is notwithſtandiug 
-an:abſoiuge: paiſdn.- 107. . £ | 
he fo:m ot the Diſpenſattfori to beiden Com- 


mendam. 141. 


3 Cotnnjendam retinere, is no C mmendam proper= 
-iv; though commonly ſo called. 143. 4 
4 Commenda quotuplex , & qualis, 144, 145. 


— 


one fo; an 


(| Commenda ſemeſtris ceaſes by lapſe kncurrey, 
uia natura appetit perfetum, 144. 


6 Commenda cannot be to a Church that is tull, not 


| more then a Pꝛeſentment. 150. 


7. The difference .betwixt a Comme nda andPze- 
ſentmient, 10. 

8 Commenda detective in the conttixution of it, 
cannot be made good by the execution, 151,152. 

9 Commenda cannot be, without the Patrons 


5 conſent. 151 


10 Commenda ſemeſtris is but a ueſtration of 
the Fruits and Cure, till the ae pzeſent. 152, 
153. 

11; Commenda tempo2ary. cannot be, 1 52,153. 

12 Coinmendatozy tempozary is no Succeſloz, 
noꝛ can be Pꝛedeceſſo:, can habe nd Juris Urruw,nox 
bo ſuedin Annuitp, noꝛ take a Fee⸗mple. 153. 

13 Commenda cannot be of a Church fallen into 
a Lapis, 154, 155. 

14 Ehe woꝛd Commenda not found in our Law 

Bocks, till the Stat. of 25 N 57. -* 

. 15 The difference between — retinere, 
andcapere, 196, --. 

16 No Commenvatozy but of a perpetuity 1 tan 
plead with the Patron, 162, 163. 


Commiſſion, Commiſſioner. 


c Authority. 
e 728.Hl. 8. c. 13. 


-1-Cdinmiſſion works upon that, which was not 


then in being. 36. 


2 HighCommiſſioners by vertue of their Comz 
miſſion ſeile two parts of the Recuſants Mannour 
foz the penalty of 20 li. a 'Moneth, due by 23 Eliz. 
this pꝛebeuts the Univerſities title to the pꝛeſenta⸗ 


tion due to them, upon * ſame — 3 * c. 
cap... i ig +8 I 36, 1274100 „ 


) ͤ ᷣ 
x. Appendant map be appoztioned by the at of 
the-partV,not appurtenant. 23. 
2 Ot Eſtobers appendant to a Houſe , is not loſt 


; by the falling down | of. the Houſe. 3 but revived upon 


the re⸗edekying. 39, 40. 
3 Ok Edtobers not loſt, by grübbüng up the 
Wood, but fill an Aſtice will ive, 3. 
4 In trial of it, the Freeholvers cannot witneſl 


9 .:* 
5 A Copy older of Ji ritance,which hath Com- 
mon Appendant in ano r Mannoyx , purchaſes 
the Freehold and Inheritance of the Copyholy,uz- 
re, if the Common beextinc, . 19. 
9 'Yppurtenant hall be apportioned: upon Dale of 
part of the Land, 2z5. 


7 The dividing of a Common from the MWannour 


cannot pꝛejudice the Tommon, 286. 


Common Pleas Court. 


„ GE OS 


46, 47, 


2 The courſe in 2 daes of appearance 
to the Uouches, 46. 


3 Js a fundamental Court, as anct ent as the 
Bi ngdome t it ſelf, 63, 
4 hers 


2 . ——— 
2 


5 (here fhey may amend the Enttp of a judg⸗ 

3 after a zit of Errour bꝛoughr, and the Re 
coꝛd certifled. 1 27. 

6 di ii oꝛder a new Bill to be filed againſt an 
Attozny after verdict , upon Wath made that there 
was a Bill (though none to de found,) fled With the 
Cuſtos Brevium, 134, 

7 Way fend to an infetiour Court fo2 the te⸗ 


nour ok the Record, bp Cerciorari ont Of their son. 


135. 

8 What Courts muſt be taken to have the Becozd 
it ſelk removed into C. B. 135. 

Hill not akter the Venue in an action of Debt koꝛ 


— 
ap at their diſcretion permit an infant to 
ſuffer a Becovery, 196. 

;1 The Court is in ſuch caſe to examine the An= 
fant and his Guardian too. 196, 197. 

12 Fn inkozmation upon 28 El. for Becuſants 
map be here. 205. 

13 The Bail cannot render the body of the Be⸗ 
kendant here, after Crrour bꝛought by himlelf, 116. 

14 dere the Court refuſed td give jeant 


Tovwſe advice how to plead in a cauſe depending be⸗ 


kozte them. 188. 

x15 Thecourle upon the render of the body by the 
Bail. 210. 

16 Map amend a judgment in Qu. Impedit, gi⸗ 
ven by the Juſtice of Allie. 327. 


Common Recovery. Vide Recovery. 
Computation. 
1 Che day of the date of the pꝛoteckion, chall not 


be counted any part of the pear, 139. 


2 The dap ok the date of the dargain and ſale, 
Gall not de counted any part of the s Moneths. 139. 
3 The day of the Robbery , ſhall be counted par; 
cel of the Pear. 139, 140- 
4 2 Leaſe a Confectione tales effect the ſame dap, 
whether dated, oz no. 140. 
5 Jf a bargain and ſale habe no date, the 6 Mo⸗ 
neth =” be counted from the delivery. 140. 


bibition 2 il be accounted accoꝛding to the Kalen= 
dar, and not by the 28 daVes. 179. 


Condition. Vide Obligation. . 


1 That the Feof ſhall not alien vol d, as fepug- 
nant. 13. 

2 Where it may be appoꝛtioned, by the ac of the 
parties, 24. Where not, 235, 313- 

3 Where the woꝛd Pro, makes a condition pꝛece⸗ 
dent, and where ſublequent- 41, 42. See Grants. 

4 Mut deſtroy the Whole eſtate. 43. 

5 Where the condition containedin the Irch⸗bi⸗ 
chops Di ſpenſation, to hold in Commenda, and 
confirmed by the Kings Charter, muſt be averred, 
perkozmed in pleading. 1%, 142. I 

6 Way be annexed to an inſtitution, by the Pope 


-aeco2ving to the gloſle, 145 


7 Che entre fo; a breach, cannot be by a bayly, 
154. 


8 Not to alien, may be ammexed to a Leaſe , Secus 
if the Leaſe be to the Leſſee, and his Aſligns. 170 


an eſtate tail, is void, as repugnant, 170. 


onethsfoz pꝛoot of the ſarmile in a pꝛo⸗ 


Not to ſuffer a Common Recovery annexed to 


FE * 


10 Þ Gꝛant ot 4 Bont converter, 
ule the ſhops void, gs an en ddt ed 


r1 What words ſhall make it inthe Kings Crane, 
231. 

12 Ak Lands were given to bütdn und teme in 
. fd 11 — that the baron ſhall not 

a une with Pꝛoclamations, to barre hi 

this were bol d. 261. „ | 

1j Quæte, how a condition map beſaid to wait 
upon, and joyn to the grant. 276. 

14 It a Teaſe be deviſed to a teme 
tion to kepandeducate 4.the baron 


pon condi⸗ 
chat keme 


which he 


u take may perfozme the condition. 285. 


1 Dfan Obligation where not broken, unleſte 

the ka be bzoken, 304. 

16 Df an Dbligation expounded by matter de 
OrS. 269, 170. 

17: Of a term moꝛgaged by baron unn feme, ſur⸗ 
of to the baron, as the term it ſelf ould have 
Y 

138 Perfoꝛmed by the daughter enables her totes 
tain the Land againſt a fonte dern after. 

19 That a Leaſe foz years ſhall be void for non⸗ 
papꝑment of Rent, tis not vold, till deinand. 67,331 


Confeſſion. 


1 The difference between a direct confeſſion by 
bene & verum, andnientdedire, 164. 

2 The difference between the partles own confel- 
ſion, and the finding of the verdict. 164. 

3 The confeſſion of the 1 by the executoꝛ, hoo 
it woꝛketh to the — ledgment of Aſſets. 178. 

4 Ok one Defendant Hall not conclude the other. 
64, 193. 

5 Df two Colienois fox a Parth, in their acs 
qpieance cannot conclude ox bind the Bight of the 

arich. 67. 

6 Of the action by the Defendant, akter iſſue jox⸗ 
ned, where it all be refaſed, where not. 220, 


Confirmation, 


een. 1 
x Achant in tall, andhis 2 22115 js 1 
of the next abol dauer, tis vold agatr 


any ” onfirtation, 45. 
ale fot 70 fears, mave be — beko 


the 3 1815 od, though not ne 
= the te. 7. 
* _ 


er lei ſez an 
in G70 , ã con act bu to d 
99. 


A 
4 S Commenda 1. 


5 He whois 88 te ah Sits 
is an bent capable ot à conlutmatton. 1 


Confirmation of 31 H. 9. c. 13. 
Letters P Parents Ses . 34H. $. c. IIs 


' Conſent, 


g x De parties to a Mik⸗trial, will not change 
the Law. . - 

2 De patttes todemutre upon nr int certain, 
cannot quit the Court of their office to judge upon 
the whole Mecoꝛd. 55, D 3 By 


U 


3 QBBp conkent ok the Plaintis in a Qu. Imped. 
the King may have a dit to the Biſhop, though 
his title be not clear. 127. 

4 Df the parties in pleading, cannot quit the 

Court of their Office, to abate the Wait, 279. 


Conſimili caſu. 


1 B2ought by baron and feme , the Utzit muſt 

conclude to the feme only, 1. | Ne 

2 I the Demandant count of an Ylienationtn 
fee, vet the Defendant hall make his traverſe to a= 

lienation, modo & forma, andthe Demandant ſhall 

maintain the iſſue by alienation in tail, oz foz life, 


foz they are all alike material, 105. 


Conſtable, and Marſhal. 


It a man be called traytour , there is a judici⸗ 
al combat allowed him befoze the Conſtable, foꝛ mat⸗ 
ter of ſatisfaction in point of Honour, 121. 


. Conſtruction of Law. 


Averrement. 
Declaration. 


Pevxiſe. 
Election. 
| See Eſtate. ; 
5 Expoſition. 
Forfeiture, 
IGrants. 
Law. 
Pleading. 

1 Where it chall make a Warranty ſeeming 
entire, to be divided; reddendo ſingula ſingulis. 
24. : | 

2 Wpon a Leaſe doubtful in the limitation of the 
term, 18, 19. 3 

3 Upon the a« of the parties fo: appoztioning a 
condition. 24. 5 
s ſtriger, where the tenure is charged upon 
a Warranty yeal , then whereupon a Chattel, 25. 

5 Afthe Lord refuſe to admit his cuſtomary te⸗ 
naut, the Law ſhall ſupply admittance, 181, 
6 Attus Legitimi non recipiunt modum. 153. 

7 Thr Rules of Law muſt not te guidev by the 
pere the Law ſhall conſtrue a P2tozity in an 
inſtant. 36, 205, and where not. 88. 

9 Where the Law will not conſtrue any Pꝛioꝛity 
in the ſame day. 16. 

- To What (hall be conſtrued fictions of Law, what 


11 It Ceſtuy que uſe, and his Feoff& joyn, in a | 


feofkment, it is che feoſtment of the feoffee. 311. 
12 Eyre the whole term ſhall be as one day. 7o. 


Conſultation, 


x Ft muſt be according to the Libel, 11 5. | 
1 Feehe'Rivel ve foz ail che Tettes and Pꝛo⸗ 


a 


hibition awarded foz want of Wzit to two parts, 
the Parſon cannot have a Conſultation foz the third 
part, but muſt Libel de novo,foz the third part, Quz- 
re, 115, 300, 301. . | 

3 Where the Libel is entire, there noconſultationt 
can be awarded foz part, ſecus, where it is ſeveral. 
191, 300, 301. | | 

4 Yconſultation after verdict in a Pꝛohibition is 
final, andhow, 286, 


Contempt. 


It the tenants of rhe land, notwithſtanding no- 
ticeof a Wzit of Eſtrepement direced to the Shes 
riff commit Waſt , this is no contempt, otherwiſe 


ik the Mzit had been directed to them, 85. 


Copyholder. 


1 Cannot lay a cuſtom to fell and ſell Timber, 
6, 11. | 

2 Foꝛkeits not his copyhold, foz non-payment of 
an unreaſonable fine. 135. g 

3 The Eourt hall judge the unrealonableneſſe. 
135. | 
4 The unreaſonableneſſe muſt come on the part 
of the tenant by ſpecial pleading the circumſtances 
of his cale , oz by giving it in evidence upon not 
guilty pleaded, that ſo the Court may judge up- 


_ onthe fact agreed, 135. 


5 The demand of Rent oz Fine, ſo as tomake 
a Foꝛtei ture, muſt be of the perſon of the Copyhol= 
der, 13 5. | ; | | 

6 Ia Copyholder demiſe by licence, by-inden= 
ture, he may ſurrender the Beverfſton by the name of 
a Beverſton, 177. — | 

7 What collateral incidents to eſtates will not 


belong to copyholds, without ſpecial cuſtome, 215, 


216, 

8 Ik a Coppholder demiſe by Licence, and koꝛ⸗ 
feit the Leaſe, will ſtand againſt the Loꝛd perhaps, 
Quzre 177. | b | 
9 Where the leverance of the cuſtomarp tenement 
from the Mannour , ſhall not pꝛejudiee the Widow 
in her cuſtomary eſtate. 181. | 

10 Where the Widows cuſtomary eſtate ſhall be 
eſteemedin Law, as veſted without admittance of 
the Lozd, 181. 

11 The widows cuſtomary eſtate due to her who 
was divozced, à menſa & tha, though there were 
cauſe foꝛ a divozce, 2 vinculo. 1817. 

12 Þ Copyholder of inheritance, which hath Comes 
mon appendant in another Mannour, purchaſerh 
the freehold and inheritance of the Copyhold, Quz- 
te ik the Common be extinct. 190. 2 


Coparceners, ſee Parceners. 


Corporation, ſee By-Law. 


1 Chen in pleading and ſuing the creation muſt 
be chown, when not. 64, 211. ee 
2 When an Obligation made to a ſingle Coꝛpo⸗ 
ration, and his Ducceſſozs goes to the Executozs, 
where not. . | 
3 Uthat ſhall be a Miſznoſmer toavoid a Gꝛant, 
what not, 124, 123. e 
| 330 4 What 
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4 hat caution is beſt to be uſed in a verdict, 
where the doubt is like to ariſe upon the the Miſ⸗ + 


nolmer. . 25. | ; . . 

5s Where the King may make Oꝛ dinances at the 
time of the Incoꝛpoꝛatien. 210. | 

6 Cannot make By-laws againſt reaſon , oz 
the Lawes of the Realm. 211. | 


7 Have power, by the very Incozpoꝛation, to 


make By-lawes, without ex pꝛeſſe clauſes. 211. 
8 What 1By-lawes ſhall be ſaid againſt reaſon, 
211. | 


9 The imple incoꝛpoꝛating of a Town excludes 
not Fozratners to trade there. 212. 


Coroners. 
1 I the Court allowes the Plaintiffs ſurmiſe, 


and grant Pꝛoceſſe to the Cozoners, Quzre, whe- 


ther they may afterward award it to the Sheriff. 
64 : | | 

2 Cozoners ading as Miniſters of Juſtice, 
muſt all joyn, as Judges they may divide. 70. 

3 Þreturnof a Ven. by thzee Cozoners , where 
are four, is errour at Common Law, but holpen by 


the Dtatute. 70. 


4 hen the Sherif is Plaintif in the action 
2 Maſte, the Eſtrepment ſhall go tothe Coꝛoners. 


5. | 
The Cozoners map p2ovide againſt Waſte, b 


taking the Poſſe Comitatus. g5. | 


6 A Flight found by the Cozoners inqueſt, is fi= 
nal, as to fo:feiture of goods, 318. 


Coſts, See Damages. 


1 Jf Damages be ſeveral, and Colts entire, 


though part of the Action faile, and Judgment fox 
that part be reverſed, vet the entire Coſts ſhall and, 
6. | = | 

2 Ik a Pꝛohibition be awarded foz part, after 


. ſentence, the Coſts taxed befoze the Pzohibition de= 
livered, cannot all ve exacted, ſecus of thoſe taxed - 


after , be thep never ſo high. 192. 

- 3 here the Plaintiff after a verdict againſt 
him ſhall not ſave his Coſts by exception to his own 
Declaration, 219. 5 | 


Covenant. 


1 Ahere it lpes upon a warraney. 4, 28. 

2 Where it lyes upon a covenant in Law, by De- 
miſi. 12. | 

3 Perkfozmance of covenants may be pleaded ge⸗ 
nerally, if the indenture be pleaded to · 8: 

4 Though the covenanr be negative. Yuzre. 13. 

A covenant in Lay by Demiſi, may be bzoken 
befoze eviction , otherwiſe ot an expꝛeſle cobenant to 
enJoP. 12. WES . 

6 Þy an Under=Dheriff not to execute certain 
Pꝛoceſſe, without a warrant from the High-Dhe= 


riff void, as againſt Law. r;. 


* 


7 By the Feoffer not to alien, good. 13. 
8 Shall be taken ſtrialv 


* * 4 . 


. 9 That B. hall enjoy foz 7veares, is a Leafe, 


3S- | 
10 (That the Leſtck ſhall enjoy , binds not a= 
gainſt a wzongfnll Ejectment , unleſſe it be parti= 
cular againſt a. who wzongfully ejects, oz expꝛellꝝ 
ageinſt all drangers. 35. TD 
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17; Lyes againſt the Leffoz , upon an Gigi ent 
vim 1. ener; upon an Ejettment 
12 In the Affirmative cannot take aas 
cedent power, oꝛ intereſt, 172, Fo VICK "ey 
Iz Chat the Gꝛantck of Trees may take them 
43 20 5 veares, amounts to a general n 
78. | | $ 
14 Uhere covenants to do all ads foꝛ farther af- 
ſurance ſhall be ſufficient to declare the uſe 2 ſub⸗ 
lequent fine in fas, and where not. 273, 274, 275. 


I5 The Office of covenants fo: farther aſſurance - f 


andqutetenzoyiment, 275. 

16 Covenants mult. be taken with reſpect to the 
whole context, andcontents of the Dad. +75, A 

17 A covenant to make ſuch aſſurances as ſhall be 
reaſonably deviſed, muſt be of ſuch aſſurance as 
"i not 2 5 the bar gain. 275, SH 
18 Yow cobenants map be laid to wait u 5 
joꝝn with the Gant. 276. | — 


Coverture. 


F Baron and 
Weme. 


Was not pzotected at Common Law , ſo much 
as infancy, and why. 95. * 


Council Table. 


1 Is as it were a Court of & tate. 114. 
2 Is not tied to any ſet fozm of Proceedings. 174. 
3 An Ambaſſa dour may pꝛoſecute there, foz his 
Maſters Subjeds, but not in Chancery, 114. 
4 Þ commandment of the Tozds of the Council 
pleaded in traverſe. 134. 3 | 
In what caſes they may command a man upon 
bis Allegiance, in what not, 271, 272. a 
6 {Ahere a command of a Committck ok them, is 
as much as of the whole Board. 272. 1 
Nueſtion of 


See 


7. Where tefuſal to anſwer them in a 
State ſhall be puniſhed in Star · Chamber. 235. 
8 Where, and how farre a cauſe determinable in 


Star Chamber is examinable here. 213. 


County Palatine. 


I Hatha Court ot Chancery incident to it. 63. 

2 Hob iſſues joyned at Weſtminſter, map be tried 
there, and certiſſed krom thence, 138,139. 

3 What alterations have been made in the Coun- 
ty Palatine of Durham, bp the Stat. of 27 H. 8. c, 
24, 139. | | 25 


x When the Court is bound ex officio to diſalloty. 
the Ven. fac. 37. „ 
2 When to abate the Wit, 279, 889. 

3 Where the determinations of the Kings Courts 


make points to be de lege., as Articles are ſaid to 
4 As Amicus Curiz , any body may intozm any 


whe re. 281. 


A cauſe judged by the Court that hath no juriC- 
diction of the caule is utterly void , & coram non qu- 


dice. 53. 12 | | 28 
6 Bound to judg ex officio, upon the whole Re- 


- cozd,though Demurrer be jopned ayen a point cer= 


tain, 56, | 1 Atter 


Atter a verdict they muſt make no moze doubts 
than the Jury made, 55. | 3 

8 When tis in their diſcretion to grant a Pꝛohi⸗ 
bitien. 67. . wy __ 

9 Where the Courtthall judge by diſcretion, the 
conventency of t ings in certain. 69, 77. 

xo How the Courts of Common Law may be 
ſaid to habe un-limited power in cauſes tranſito= 
rr. 79 3 | 5 

x1 It aft er Demurrer a plea be pleaded puis dar- 
rein continuance, and a new Demur rer upon that, 
pet the Court muſt conſider of the firft Demurrer. 
81. 8 TROY | | 
32 The Court of Common Law muſt expound 
thole Statutes concerning Eccleſiaſtical Courts. 
83, 84. 5 

f '3 The Court hall judge of convenient time to 
remove upon the deavh of eenant koꝛ like, 02 to re⸗ 
move coꝛn off from the Common upon the fact agreed 
in pleading, oz found by Jury, 174 s 

14 The act cf the Court miſ-awarding a Cercio- 
rari, will not make it a fayler of Recoꝛd in the 
party. 137. | ; 4 

15 The Court ſhall judge of the ſuſficienc p, oz 
in⸗lufficieucp of a ſurmiſe. 217. 

16 Where in a caſe of a general concernment, 
the Court fox avoiding multipleity of ſutts may 
direct a trial to le had in one mans caſe foz all, 92. 

17 All ſetled Courts do and muſt obſerveeſſen= 
tial fozms of Pzocceding , >cil. Proce ſſos Legitimos. 
114. | 
18 The Court mutt award a zit foz the King, 
where the title appears foꝛ him in a Quare Imped it 
though the iſſae ve not kound koꝛ him, 118, 119. 


19 D91tikewile it the title be clear, though he 


be no party to the action. 126, 127. 

20 Where the Court is ſo inveigled between the 
tnfo2mers that hy 8 not fo: which to give judg⸗ 
ment, neither ſhali have judgment. 12*, 

21 Shall ung che unreaſonableneſle of a Eopy- 
hold Fine upon the circumſtances of a Fac agreed 
in pleading, oz by Jury. 135, 174. 


Admiralty, their Iuriſdiction. 
See Admiralty. 


Chancery, ſee Chancery. 
Common Pleas, ſee Common Pleas. 
Cinque Ports, ſee Cinque Ports. 
Dutchy, ſee Dutchy. 
Eccleſiaſtical, 0 | 
Exchequer, ſee Exchequer, 


Exchequer Chamber, ſee Exchequer 


Chamber. 
High Commifhon, ſee High 
__ Commiſhon, | 


Kings Bench, ſee Kings Bench. 

TY Leet, ſee Leet. 

Marchal, ſee Conſtable and Marſhal. 
Pipowdres,is only for Market-cauſes, x3. 


"mM phans, lee London Cuſtom. 


ce Eccleſiaſtical Courts. 


* 
. 
* 
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Requeſt: | 
Hat ſtiled a Court, but Maſter of Requeſts, 77. 


Star- Chamber; fee Star- Chamber. 
Wards, ſee Wards. 
Countermand, ſee Revocation. 
Counter. plea of Voucher, 
See Voucher. 


Cuſtom, ſee Preſcription. 


1 By a Coppholder. See Copyholder. 1. 

2 Ok the Realmes the Common Law, 18. 

3 Difference betwixt that and Preſcription, £6. 
, 4 The Cuſtomes of Landon thatdireaiy concerns 
the intcreſt cf the Cozpozation , are not triable by 
their certificate, but by Jurp. 85,57. 

5 What cuſtomes in London are allowable, 86. 


- 6 Foz the PartHenersto pay their tethes truly, 


without the view of the Parſon, not good. 1c. 


7 Ok a Pariſh to take Fes foz the Burial of a 


dead perſon , though carried though, and buried 
cl\wherenot good. 175. ; 


8 To have ſuic to a Mill fo all coꝛn ſpent and 
ſold void. 189. 

9 That an infant map make a fcofment , where 
it ſhall be good, where not, 225. 

10 Tohave all the Lambs of the Parih reckoned 
together, as one mans void. 329% 

11 The foꝛm how to apply the cuſtome of a Man- 
nour, to a particular Meſſuage in pleading. 286. 

12 If a man and his wife, paſſes the wibes land 
in London, and ſte be examined, this binds der by 
the City cuſtom, 225. | 

1; Co bind feme covert by deed enrolled, without 
examination were void, 225, 

14 Df London that the Executoꝛs ot a Free man 
Gould be bouud to the Court of Oꝛphans there, as 
well as the Spi ritual Court, is good. 247. 


15 This cu ſtom extends to ui doms of Free⸗men. 
247. 


Cuſtos Rotulorum. 


See Cerciorari. 


— 
— 


Damages. Gloceſt. c. 1. 
Mais: be ſeveral, and cofts entire, and then 


though the judgment be reberſt in part, ret 
tit ſhall ſtand good fo: the reſt, and fo: the 
whole coſts, 6 1 8 
2 (Ahere upon the releafing of the entire dama- 
ges and cofts , which were a cfſed, the Platntif| 
may have. judgment, 9therwife nor. 178. 
3 Not recoverable in a Quare lmpedit , oꝛ a War- 
rantia Chartæ, quia timet, 23. 


4 Wav be laid tn the dectaration, 


though not re= 
| | 7 are aſſets. 38. 
5 Kecovered by executoꝛs, where they a a * 


_ coberable. 23. 


— 
n : —— I = 
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* 
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Dition, w 


6 enbere one ſhall recover damages fo: a thing 


that is not in «file, with relation to the value of it, 
when tt was in ee. 43. 

7 A ta treſpaſſe be bꝛought againſt thꝛek, who ſe⸗ 
bor in plcas and iſſues, vet one Jury Gall aſſeſſe da⸗ 
mages foz all. 66. 

s That Defendant which is not party to the Tr 
ſue, may have an Fttaint, as to the damages. 66. 

9 Wait of Enquiry of damages di reſted to the 
Sheri cannot be executed by the Baylitf of a Li⸗ 

10 duhere they are well enough aſſeſſed in an Aſ- 
ſumpfir, though aſſeſſed ccaſione detentionis debiti, 
and not non performationis. 89. 

11 Where recdverable in a W2itof Raviſhment 
de gard. though the Statute gives them not. 94. 

12 Jfafeme covert be acquitted in an appeal, 
Quære, if ſhe hall have them againſt the Bbbettozs 
fo: a Monk hall nor. 98. 

13 Where the firſt diſſetſo; and Feoffee was, and 
is chargeable with the whole damages „and where 
not. 98. 

14 Where ther are given entire upon Non Culp. 
pleaded, and by Law none can be g1ven fo: part, 
pet it ſhall not be underſtod that they are given ac= 
cozding to Law, and why, 189. 


Debt. Vide Judgment. 


_ Bꝛeugbt by an Gxecutoꝛ fo2 the Arreatages of 
Bent ended is local fill, and muſt be laid where 
the land iyes, 37. 

2 Ik the p2ofits of a Court be leaſed, rendzing 
Rent in debt foꝛ that Rent, tis no plea fo the Leſ= 
Cee to ſay he reteived no pꝛoũts that year , otherwiſe 
it is, if the Lozd diſcharge oꝛ releaſe all. 44 h 

3 The koꝛm of pleading in Debt upon an Arbi⸗ 
trament. . 49,190, 19 CS 

4. In Debt upon a Bond, tis no plea that the 
Plaintiff accepted a ne Bond in ſatisfaction of the 
old. 68, 69. 

5 In Debt foꝛ Bent, the Declaration muſt aſ= 


15 an a place where the Leaſe was made. 82. 


6 It is no plea fo: the Leſſee to ſav the Land was 
extended befoze the Rent bay if the Liberate were 
4 * after, 82. 
The Declaration may be fo2 ſeveral duties, as 
Kent, and Nomine pœnæ, 82. 

8 Where the action ſhall be abated by variance 

*twixt the Declaration and the Obligation, where 
not, 18, 19, 20, 116, 
9 In Debt upon an Obligation of 10 l. recited 


to be foꝛ Rent, Entry, and Duſpention , is no 


plea, becauſe it onely anſwers a recital in the Con⸗ 


onit ſelf. 130. 

10 here the Action of Debt bought upon a Re⸗ 
eoCniſance, oz Judgment muſt be laid. 4, 194, 1 96. 

11 In Debt foz 10 l. the Declaration may be of 
ſeveral Bonds, 178. 

12 In debt againſt baron and feme, the Decla= 
ration map not be of ſeveral contracts, one Dum ſola 
fair , another on Inſimul computaverunt. 184. 

13 What ſhall be a ſuficient. contract in Law te 


maintain an action ot Debt. 206. Vide Sheriff. 


14 Quære, if an action of debt may not be had a⸗ 
gainſt an Executoꝛ, as a pꝛincipal Debtoz,F declare 
of Devaſtavit by him. 2c6. 

15 Where, and foz what duties it will Ire. 206. 

16 *Tyill = as many caſes , where an account 


which is not material, and not the Conditi⸗ 


D 


17 It the Defendant pleads uncor. prilt. the 


Plaintiffmay accept the money, oꝛ if he plead R- 


ens entermaines, he may habe a pꝛeſent judgment, 


tut if he joyn iſſue upon the tender, and Allets, he 


is in danger of a final barr, 199. 
18 There it wi * upon a pꝛomiſe. 216. 


19 Where againſt the Executoꝛs upon con rack 
the Teftatoz, 216. FOR ye 


20 Where in the Deriner onely , wherein the De- 
bet & detinet. 264. 


4 In Debt upon 2 E. 6. Nil debet, a goodiſſae, 
21 


22 In Debt againſt thz&, one may wage his 


Law , though the other plead ad Patriam, a djudged. 


2442245. 
23 Where Debt will lye fo: an Eſcape, See E- 


ſcape. 


4 Fo the Rings Debtoz, See Star. 35 H. 8. e. 
and 13 Eliz, cap. 


Declaration. Vide beg 


x Where the want of an Averrement in it ſelf 


Gail be ſupplyed by an intendment, oꝛ implication, 
Az 78. 


w2ongs, as Moꝛ ds and an Indictment. 6. 
3 In Debt may be fo2 Rent and Paine. Avowry 8. 
4 See Debt. 11. 


5 In an Action of Slaander agatuſt an Attoznup 


mult ſhew a vꝛecedent communication of him as an 
Attezup. 9. : 
6 Dee Debr. 12. 

7 In Replevin muſt aſſign a place , „as well as a 
4 16. 


$ 1Butif it be pleaded to, and not demurred upon,” 


tis good enough. 17. 

9 In Debt mi l⸗reciting the Obligation is 
nought. 19. 

10 In E jectione Firmæ, when warranted by the 


Leſſe , notwithſtanding ſeming repngnancy, 18, 


"94 when not. 73. 


l 20, 21 22. 
12 Durpluſage in Count hurts not. 23. . 

13 De Damages. 4. 

14 Whatis omitted in it, and not neceſſary to be 
{ſpoken to, ſhall not be taken to de confeſſed, 02 not 
denped. 24. 

15 By an Admini ſtratoꝛ upon Aſſumpſ t to the 


Inteſtate, without pꝛ oducing Letters of Admint⸗ | 


ſtration not god. 38. 


16 By an Executoꝛ in an Ietion fo: wrong done 


tohimſel k. nerd not pꝛoduce the Letters Teftamen= 
tarp. 38 o 
17 The foꝛm of a Declaration in a Pzohbbition, 


89, 295. 


is In Innuity pro conſilio, nd not averre that 
counſel was given 41. 

19 In Covenant oꝛ other Icti on by a Servant 
foz Wages, muſt averre that the Service was dont 
41, 42. 

20 In Action foz Dlaunder muſt lay quod? in au- 
ditu quam plurium piopalavit. 62. 

21 Jn an Aſſumpſit the Plainti# muſt aberre the 
perfozmance of all on his part to he 68. 

22 Ik the Declaration be put in B. H. the firſt 
day of the Term, and Bati filed the lat, tis good. 
enough. 70. 

23 The fozm of it in an «>tonupon ths States. 
23 H. 6. cap, 15. 78, 1 | "IM 


24 Need + 


2 In an Vion upon the Caſe , may be of ſeveral 


1 In a Warrantia Chartz, what points mult be 


24 


24 Ned nst averre that which will come moze 
pꝛoperiy on the other (ide. 73. 

25 In Debt fo2 Rent, muſt aſſign a place where 
the Leaſe was made. 82. * 

26 o in an Ejectione Firmæ. 90. 

27 Where the zit may be gener al, and the Count 


ſpecial. 84. 


28 In an Aſſumpſit cannot be of two ſeveral Aſ- 
ſumplirs one made by the Defendant in his own 
Right, the other in the Right of the Jnteſtate , as 
Ydminiſtr atoz. 88. 

29 In an Aſſumpſit to pay money in conſideration 
of a pzomile, there needs no abe rrement of the per = 
fo2mance , becauſe tis pzomile foz pz omi ſe. 88. 

. 30 And the Counter-pzomiſe not pet perfozmed 
makes the conſideration. 106. 
31 In an Action upon an Inſimul computaverunt, 


need not ſet foꝛth foꝛ what the firſt mone ps accounted 


fo: were due, 88. 

32 In an Allumpbrto pay 52 1. foz ſo many Oats 
ſold, as actoꝛding to 10 5. 9d. the Quarter come to 
that ſumme ,. though the Declaration alledge the 
deliverp of 92 Nuarters, ands Bulhels, which 
comes to; farthings moze, pet tis god. 88. | 

33 In an àſſumpſit to pap fox dying 60 Rerſies, if 


the Declaration mention 60, but miſ⸗ſumme them 


and conclude upon 59, vet tis god enough, 89. 

34 In a Qu. lmpedir, the Declaration is alwapes 
of Seiſin, and a Pꝛeſentment tw, though a Pꝛe⸗ 
ſentment alone were ſufficient, 102. | 

35 Ina Traverſe the Plaintiff may maintaine 
his action by a Traverſe at any other dap betoꝛe the 
action, though he declare of a day in certain. 104, 

26 Ik after Pleinment Adminiſter pleaded, the 
Executoz confeſle the action, this is no confeſſion 
of Iſets, foz the confeſſion naturali can extend no 
farther then to the Count, which is of the Debt one= 

P. 178. | 

37 The difFerence between the Declaration in an 
acti on upon the caſe, grounoed upon the cuſtom of 
1 2 to a Mill, and the Connt in a dedta Molend. 
188. | | | 

38 I the Dlaintfff declare upon an in⸗ ſufficient 
Cuſtom, and aſſign a bꝛeach in that part of it 
which is ſufficient, it ili not ſerve. 189. 

39 Thaugb the Declaration contains falſe La⸗ 
tine, ret Judgment (hall not be ſtayed after verdit, 
191, | | 
40 The foꝛm of the Declaration iu an action up⸗ 
In the caſe , foz cutting and lubberting a Mill 
damme. 1 9 4 * | ; 

41 In action upon the caſe againſt an Hoſtler, 
the Declaration ned not alledge it to be Commune 
Hofpitium, 245. " 

42 In action upon the Stat. of Hue and Cry, the 
Declaration map be Verſus homines inhabirantes in 
dumidio Hundredi. 246. l 


43 It the Plaintiff declare upon a Bond made 


Ukimo Auguſt, though upon Oper it appear to be 


dated 19 Ave, pet this is no variance to arreſt the 
judgment after ver dict. 249. 


Deed. 


1 Keagamiſſe to him that cannot read, oz miſc 
repozted to him that is blind. nds not. 96. 

2. Ma Keafe oꝛ Obligation were read to an un⸗ 

learned man thus, Ik l. S. and his wife convey unto 


pon rhoteUſkaite:, then you leaſe, oz are bound, and 


in truth the condition is, it the husband do it with⸗ 


D 


out naming the wife, ) this is void, 126. the reaſon. 
230. 

3 Where becauſe the Derds were not extant, the 
Thancery beleeved the title of Lam, and decred the 
land to the Plaintif, till the Defendant Gould 
p29Duce the ebidence, 109. 

4 A Rent may be aſſigned fo: Dower out of 
Land dowable, without Deed. 153. 

5 hen ir is pleaded, muſt be in Cur. Prolar, See 
Pleadings, 38, 218, 

6 A deed entred in hæc verb? , is become part of 
the Plea that referres to it, as much as if it had bern 
in the plea, 217,233. 

7 Þ Deed cannot be delivered as an Eſcrowl ts 
the party himſelf, 246. | 

s Clauſes of a Deed in company , ſhall have os 
ther conſtruction then alone, 276. = 

A Deed need not be ſhown in pleading by him, 
who is not pztvy to the Gzant. 303. Co 

10 A power of Revocation by any wziting, doth 
not neceſſarily require a Deed, but may be executed 
by a laſt eli. 312, 3 13. 

11 Doeconverſo, a Fine to the uſe of a laſt will, 
is not to be underſtood of a Teſtament onely, but 
may be extended to anp other Deed. 3 49. 


Demand. See Requeſt. 


: Of Rent need not to be alleaged, when Rent 
is pleaded to be behind, otherwiſe upon juſtifying 
entry foz non-payment, 8, 207, 208. . 

2 Of Rent how it comes in iſſue upon plead⸗ 
in + 8. 

: A Nomine pœnæ is not fozfeited without actual 
demand. 82. 

4 There mult like wi ſe be a demand of the penalty 
it ſelf, the latter end of the day after the Bent 
growes due. 108. : 

5s Quzre, if diſtreſſe will ſerve fo: that. 208. 

s Of the Rent muſt be alleaged, elſe no fozfet= 
ture of the Nomine pœnæ. 122, 208. 

7 The Rent oz Fine in caſe of fozfeiture of a 
Copyhold muſt be demanded of the perſon of the te⸗ 
nant. 135. 

8 Of Homage mult be of the perſon. 207. 

9 Though the Loꝛd demand not his Rent-ſervice 
at the day, pet he map akterwards diſtrain fo? it, 
without a perſonal demand, otherwiſe of a Bent⸗ 
ſeck, and why. 207. | 

30 Diſtreſſe coz Rent is both a demand and a di- 
ſtreſſe. 207, 208, 

11 Leſſce foz peares condition'd to be void, fox 
non-payment is not void, withour the Bent be de= 
manded, 6&7. 231. f 

12 No adbantage can be taken of penalties, o: 
fo:feitures, without demand at the day pzefixt. 207. 

13 If the Loꝛd refuſe the Rent, which at the day 
was ten dꝛedto his perſon , he cannot after diſtrain, 
without a perſonal demand. 207. 


Demurrer. See 27 El. cap. 5. 


1 Though it de joyned upon one point certaine, 
upon which if it ſtood alone, judgment ſhould be gi⸗ 
ven koz one party, pet it there be upon the whole Re- 
coꝛd cauſe to judge againſt him, the Court muſt do 
ſo, and are not tied up be the conlent et the par⸗ 


ties. 56. | | 

2 Akter demurrer the Plainti& may bo non=fult, 
02. the defendant plead Preſentment Darrein conti nu⸗ 
at the dap of adjournment, 80, 81. 3 2 


Cl 


one, is not heir indeed, 34. 


D 


3 Lf a new demurrer oꝛ iſſue be joYnedupon that 


ſecond plea, the Court muſt conſider of the firlt de⸗ 


murrer alſo, 81. | 

4 Where a plea that amounts to a general iſſue 
may not be demurred upon, but the Court muſk be 
moved. 127. | | 

5 Where not taken as a confeſſion of the plea. i 6; , 
164. | 


Departure. See Pleading. 
Depoſitions. 
Chancery, _ 
See 5 tar- Chamber. 
Witneſſes. 
Deſcent. See Diſcent. 


Detinue of Charters. See Dower 3. 


Cannot bz pleaded by the Feoſkck in barre of 


Devaſtavit. See Executor. 
Deviſe, Deviſor, Deviſee. 


1 & 2 Ph. & M. cap. 8. 
See 32 H. 8. c. 34 H. 8. c. Of Will. 
643 Eliz. c. Charitable Uſes. 


x To mp couſin A. H. foꝛ 99 veares, and my ſaid 
conſin A. H. ſhall have all my inheritance, if the 
Lam will bear it, ts Fee ſimple. 2. 

2 To one and his heirs males is tail. 32. 

3 To mp ſonne William foꝛ life, Reverſion to his 
ſonne Thomas, except Wil! iam purchaſe as much o- 
ther land, and of as good value foz his donne Thomas 
and then my ſonne William hall ſell my land as his 
own, paſſes a Ick - imple to Thomas. 65. 

4 To my lonne Joto, and it he dye without iſſue, 
of his body, that then it hall remaine, paſſes a tail 
tothe ſonne, 30. 

s Of a 1 to the De bi ſoꝛs obon ri ght 
heires, by the Name of hetres, is void, and they are 
in by dilcent, otherwiſe of a tail. 30. 

6 To the ſonne andhetre , and his heires is void, 


4 though it beſnot to the heires collective, but the perſon 


ts heir in fee. 20. 


7 To the ſonne in tail, remainder to the heires 


males of the devi ſoꝛ is a Reverſion, and in tail, and 
therefoze cannot go from the bꝛother to the daugh⸗ 
ter, but muſt find out a very heir. 29, 30, 32, 22. 

8 Tomy ſonne John, having two of the Name, 
Averrement ſhall make it certain. 32. m— 
+ 9 What ſhall be ſufficient Name, oz deſcription 


& 


ok the deviſee, to paſſe an eſtate to him. 3 2. 


10 Df a Remainder to a Perlon oꝛ Coxpo:ation 


nat in eſſe at the time of the deviſe is void, though 


afterwards they come in eiſe, other wiſe it is of a 


Bemainder debiſed to a Coꝛpozation, begun befoze 
a Dead chole. 33. ey ” | 


ritt Toa Stock, Family, oꝛ Houſe, is underſtood 


ok the tenure oz pꝛinctyal of the Houſe, 33. 
Tomy heir, where it hail carry an eſtate to 


fo: lite. 153. 


D 


J 13 How the Woꝛd heir ſhall be taken in a cütili; 
75. 

14 To thzee brothers, that one ſhall be heir vo th: 
other, makes croſſe Remainders. 34,75. 
15 Inſenſibie oz repugnant, is void. 34. | 

16 Where general and doubtfull wozds in a Wil 
{hall not alter an expꝛeſſe deviſe befoze, noꝛ carry as 
ny thing contrary to the apparent intent. 65. 

17 here the clauſes and ſentences of a (till 


ſhall be ſeverally tranſpoſed to ſerve the meaning. 
75. 3 


18 A. deviſes that B. hall be his heir, this paſſes 
luch eſtate to B. as A. had, whether Free⸗ hold tail, 


| 02 Fee. 75. 2 i 
19 2 deviſe of Bent out of all the land holden 
in chtef, is good, as out of two parts. 80. 
20- A deviſe to a man and his heires, and if he dye 


without iſſue, that it ſhall remain, is dut aneſtate 
tat l. 310. 


Dioceſſe. See after Dower. 


Diſcent. 


| 


1 It lands be conveyed in Fer⸗ ſimple, to a mans 


own right heires , by. the name of heires, be it by 
ule, oz by deviſe, yer the heir is in by diſcent. 30. 


2 Dtherwile tis, if lands be ſo conveyed in tail. 
3 O 


purchaſe, 31, 32. 


4 The heir of the bargainee who dyes befoze en= 
rolment, ſhall be in by deſcent and in Ward, 136. 


5 He in the Reberſton diſſeiſes tenant foz life, 
and di es ſetſed, this is a deſcent to take away the 
entry of tenant foz life, ſecus, of the'entry of a ſtran⸗ 
ger, 323. See 32 H. 8. cap. 83 8. 3. 


Diſmes. See Tythes. 


Diſſeiſin, Diſſeiſor, Difſeifee. - 


1 It᷑ the diſfetſee enter upon the diſſebfoz, and the 
diſſetfo2 re-enter , he is in of another eſtate, 26. 

2 Mhete the firft -viſſetfo; Was chargeable at 
Common Law, with all the damages, and why. ; & 

3 Where the leconddifleifo: oz feoffee is not char⸗ 
geable at this day foz damages in atrefpaſſe vi & 
armis, 98. „ ee 

4 Yjoyntenant, tenant in Common, oz Eopar- 
cener cannot be differ fed by his fellow without an 
actual Ouſter. 120. | 5 

In an Aſſiſe agai 


inſt the diſſeiſoꝛ and tenaut, a 
releaſe of all actions real, is no plea foz the diſtesſoꝛ 
ſecus, tf the ſame per fon be diſlet ſoꝛ and tenant. 163. 
7, Receiving my Rent, oꝛ Feeding my Common 
is but a diſlei ſtn at Election. 322, 8 
8 Ik Leffee foz peates be ouſted by the Lozd, nd 


diſſei in is committed, vet the eſtate of the Lellee is 


tur ned to a Right. 3212. 


Dower. See Detinue. 


x Ik a cuſtomary tenant be ſebered from the 
Mannour, the Wives Dower is loſt, 18. 
2 Rentmay beaſſigned foz Dower out of the land 
domable, without deed, but not fox a leſſe eſtate then 


3 The difference *twixt taking by deſcent, and by 
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ment. 199. 


3 It the tenure plead detinue ok Charters , 0? 
the Guardians detinue of the Ward , che may deli⸗ 
ver in the Evidence, oꝛ the Ward , and have judg⸗ 

4 It᷑ the deny the detainer, and it be found againſt 
her, ſhe loſes her Dower, 199. 8 

5 Power is bzought againſt tenant fo2 life , the 
Beber ſioner levyes a fine, tenant foꝛ life.dves , five 
peares paſſe , and the feme bꝛings another Wzit of 
Dower againſt the tenant in poſſeſſion, Quære. 265. 


Dioceſle. 


Arch · bihop of York admits and inſtitutes at Lon- 
on. 15. a. | 


Dutchy Court. 


1 Hath no jurisdiction in reſpect of the perſon, be⸗ 
cauſe the parties live within the County Palatine. 


77. | 
2 (Their jurisdiction is onely upon the Kings 


Lands and Revenues in the County Palatine, and 
perhaps upon Bonds and Aſſurances given foz the 
ſame. 78. 1 

3 It may be pꝛohibited if it exceed the jurisdicti⸗ 


: Sn, 775 78. 


* — < ——— 1 
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EN _ Eccleſiaſtical Court. 


- Arch-biſhop. 
See Prohibition. 
High Commiſſion. 


1 Uerp Eccleſiaſtical Court muſt remit to the 
next, and cannot waive it foꝛ a higher. 16.186. 
2 Ut map p2oceed to depzivation of a Par⸗ 
fon upon his conviction of Wan-flaughter, 121,291. 

3 They are bound by that conbidion, and are 

2 to admit the Parlon to make his defence againſt 
t. 121. | 

4 It cannnot be uſurped upon, noz pꝛebented in 
its juri $diction by the Star⸗Chamber. 195. 

5 Way not expound the Statutes concern them- 
ſelves. 83 » 84; | 
6 Cannot examine Tempozal crimes foz Eccle= 
faffical purpoſes. 121, 290. 

7 In what caſes the inferiour Oꝛdinary may re- 
mit to the Metropolitan. 185, 186. 

8 351 try Jdiocy pleadedin barre of a Lega⸗ 
£Y, 88. 

Cannot pꝛe judice the Kings Ecurts in a plea of 
the Crown, though it take a Conuſance of the plea 
fo; a different end. 290. Pe 

10 The Cempozal Court may hold plea of a 
ſpiritual matter that falls in incidcntly , but the 


piritual Court cannot hold plea of a tempoꝛal 
marter, &c. 296. _ 


Ejectione Firme. EjeAment, 


1 When the Declaration ts warranted by the 


19. 


Leſſ&, notwithſtanding a ſeming repugnancy, 18, 


| 


2 When not. 17; 72. ; | 

3 How the defendant may pevent the danget of 
it by a Warrantia Chartz, bzought in time. 26, 27. 

4 A w20ngfull-Ejectment by the Loꝛd is a bzeach 
of Covenant, 

5 Where a w2ongfull Ezeatment of the Leſſee is 
a bzeach of the Leſſozs Covenannt that he ſhould 
enjop,and where not. 35. 

- __ not ipe of Lands in Intient Demeſne. 
47, 49. 

7 The Declatation maſt aſſign a place where the 
Leaſe was made. 88. 

8 Foz the whole Land by Leſſe of tenant in Com- 
mon, he ſhall have judgment onely foꝛ the part be⸗ 


| longs tothe Leffoz, 120. 


g Ejectione Fhmæ, and traberſe of Aſſault and 
Battery are contained in one Wit , anda verdict 
obtatned, Quzre, if judgment mar be given. 249. 


Election. 


1 G:ante of an Innity till he be pꝛomoted to a 
Benefice , quam duxerir acce ptendam hath election. 
and may tefuſe foz eber. 40, 41. 

2 Df that whichis not to be hadis void, 57,58. 

3 Though the verdict foz the Plaintiff be condt⸗ 
tional in a zit of Raviſhment of Mard, vet the 
Plaintiff muſt make a pꝛeſent election, and cannot 
habe a conditional judgment. 58. 

4 Where a Rent-charge in Fee-fimple, may be 
turned into an Annuitp koꝛ life. 58. 8 

5 Way be of the woꝛſt beaſt foz a Yeriot, 6o. 

6 ThePlaintif ſuing the treſpaſſozs ſeverally, 


can have but one ſatisfaction againſt them all, but 


map make choice of the beſt damages. 66. 

7 Where ay Act may wozk two waves, both ari- 
ſing out of the intereſt of the Agent, the Patient 
hath election to uſe it either way. 159. 

$ Where an a mar woꝛk two wapes, ene ari⸗ 
ling out of an intereſt, the other out of an Autho⸗ 
rity in the Agent, and the Act be indifferent, there 


the Patient hath no eledion, but the Law ſhall at- 


tribute it to the intereſt, 159, 160. 
9 Where the Igenthimſelf declares that his I 


(hall rake effect by his Juthozity , this ſhall pꝛevatl 
againft the intereſt, 160. 


10 Where a thing may be void, oꝛ not at the ele⸗ 


ction of him whom it concerns. 166. 


11 4 Man having one Benefice , takes another 


without diſpenſation , though he be not inducted, 


andſo not within 21 H. 8. the Patron may p2e- 
ſent, as to a void Church, 02 leabe it as full, till de- 
pꝛibati on. 166. | 
12 When the Election creates the inte reſt, nothing 
paſſes till cle ion, and where no election can te 
made, no intereſt will ariſe. 174. 
13 Ttere the Right of electon reſervcd to the 
G:anto2,ſhall by Law be transferr'dto the Gzan- 
tek. 174. - - 3 | 85 
14 Where, and in what caſes the Plaintiff hath 
election either to take a pꝛeſent judgment, without 
convicting the defendant of a wrong, oz to pꝛrocckd 
to n and the conſequence ok ſuch eledion. 
190, 199. | | 
11 Ik a Dherif upon a Cap. Utlag. will not ar⸗ 
reſt the party . but return Non eſt inventus, an acti⸗ 
on againſt him may be bꝛought either in the Coun⸗ 
where he received the dzit, oz in Middl. where 
the Becozd of that falſe Return is at election. 209. 
16 When the Bati hath rendzed the defendants 
| ns body, 


E 
body, if the plaintiff 02 his Ittoꝛney be pꝛeſent, he 
muſt make election whether he will have him in exe⸗ 
cution, 02 no, 210. 


17 In what manner ſuch electi on muſt be made 
Andentred. 210. 


18 Where notwithſtandins the refuſal of the bod 


entred oꝛ reco2ded , vet the v laintif may relozt to 
take it again. 210. 

19 Mhere the pꝛomi le is laid in one,; and the 
bzeach in another County, 02 place, the plaintiff 
hath election to lap his Iction in either. 187, 188. 

20 Where a man hath election whether he will be 
out of poſſeſſion, oz not, and where not. 322. 

21 It᷑ a Leaſefoz years be made on condi tion to be 


void koꝛ non⸗papment vet it is not void till demand, 


fo the Leſſoz hath election. 331. 

22 here two ſeveral eſtates are made to a wo⸗ 
man during coverture , after the husbands death, che 
may ſometimes elec which eſtate ſhe will, lometmes 
not. = ©: 

23 Where-he who dings debt, 02 Scire fac, upon 
BecogniCſance 02 Judgment hath election to lap it 
in which County he will. 195. 196. 

24 If the Admiral Court it in Middl. andfums 
mon tn b nex, the patty hath election to bꝛing his acti- 
on in either County. 196. 

2 5 Where upon a Reſcouſe made, the party grie⸗ 
ved hathelection to bzing traverſe vi & amis, oz adi= 
on on the caſe. 180. 

26 And map ule the general bill of traverſe ei⸗ 
ther wap. 180. 

27 Where an Act becomes void, will determine 

an elcction 152. 


28 Ak a Parſon appꝛopiate, pꝛelent one who is 


refuſed , this determines his choicee to — it dil⸗ 
appꝛoprtate. 152. 


Elegit. 


1 Whether the ſuing ok it., aad entring it upon 
Record be lo peremptozp, that though a Nihil be 
returned, no other execution can te reſoztedto, Quz- 
le 2, 57738. 

2 Map be ſued of Landin Intlent Demeſne. 47. 

3 Way be ſued after a Capias, oz Fieri facias both, 

and after a Capias returned non eſt inventus, 57 . 

4 The Plaintt may have an alias Elegit, oz an 
Elegir bn divers Counties one after another. 57. 

s Wap be ſued fsz the refidue , after part levied 
by Fiert facias, 58. 

6 Jf upon an E leꝑit nothing be taken but gods, 
which are not enough „the Plaintiff may have a Fi- 
eri facias. 58. 

7 It Land in Leaſe foz 3 peares be taken which 
is not enough, Quære, whether now the Elegit be 
„ $8, 59. 
$ Chough the 241t2it of Elegit be right, pet ik the 
entry of it upon the Roll be w2ong, it is Erroz. 90. 


Emblements. 


I It tenant foz term of years certain, ſow the 
Land, the Leſſoz all have the emblements ſtand⸗ 
ing at me end of the term. 132. 

| The G xecutoꝛ ſhall have the emblements ſow= 
ed by the Ynceſto2, and not the Heir. 23 2. 

3 Je A. ſow the land, and conbep it to B. fo: 
life, the rematnder to C. foꝛ life, and B. dye befo:e 
the land be reaped » C. ſhall habe the emblements, 


and not the executoꝛ of B. nottolthſlanding his er 
ſtate was incertain. 13 2. 


4 So ik B. and C. both dye , A. ſhall have ther 


al netther of their executo2s, foz they were at no 


induſtry no: charge. 132. in margent. . 

5 Leſſee foz years holds over his term, ſowes the 
Lankan dyes, his executozs (hall have the emble= 
ments of the now in certain Termoz. JE dt 


Enqueſt. See Forfeiture. 


How that which is but an enqueſt of Dffice, vet 
is mich" refpeced in Law > and is in ſome caſes 
Final, 317, 318. | 


Entry. 


1 Ak one tenant in Common enter ſpetiaily in 
the Name of himſelf and his fellow , it wilt ſerve 
his companion, 120. 

2 It᷑ one tenant in Common enter > claiming the 
whole, pet this will not diſ-poſſeſſe his — | 


on. 120, 


3 Entry of the Leſloz ſaſpends the Rent. $0, : 
1 4 Cannot de tere condi tion 5 _— 
E. * 


preſidents. 
Judgment. 
Exchequer- Chamber. 
Falſe * 


Errour, See 


I In kat may be aſſigned and exainined in the 
Excequer Chamber. 5.- 
2 Cannot be — by the denthdt anp, not par⸗ 
ty to the Wit, 5. 

3 Noz tn any thing to draw the title in queſti= 
on. 5. 

4 May beaſſigned in the death. of the parties, oꝛ 


the like, where t he (it is abſolutely abated. 5. 


5 Not helped by conſent of parties. 5. : 
6 *Tis errour todeny the efloin , where it onght 
to de granted, not © contra. 47. 


7 Where the Defendant may aſſign a fault o: ere 


rour in that which makes foz his adbantage. 37. 


8 Jf Treſpaſſe be bzought againſt th:& ; who ſe= 
ver in Pleas, and judgment be giben againſt one, 
and Nolli proſequi entred againſt the other, all can? 
not joyn in a {Wit of Errour , kot tis nat ad grave 
damnum of all. 7. 

9 Thep: incipal and batl cannot joyn in a Wzit 
of Errour upon the ſeveral judgments againſb 
them, 72. 

10 Communis Error facit jus. 83. 

11. It᷑ there be errour in the entrx of the Elegit up- 
on the Roll, the taking out of a good zit will 
not help the faulty Roll, 90. 

12 It in a Scire tacias I. S. be returned Terrgates 
nant Omnium Terrarum, & Tenementoium, without 
chewing certainly of What, this is no errour. 90. 

13 A Ul2it of Errour:dil-ables the Court to a= 
ward Execution, but if the Defendant do not re= 
move the Receꝛd be che day of the Return, the 
Cm is re⸗inabled. 116 

4 Where notwithſtanding errour bzought , and 

the Becozd certified, yet the Common Pleas amen= 
ded the entry of the judgment. 127- 

15 I * be errour * the Award ot 2 


Wxecution.onely ſhall be reverſed, not judgment. 90. 
x6 After errour bzought, the bail cannot render 
he body of the Defendant in C. B. 116. 

1 Where a Agit ot Errour and Deceißt mar be 

bꝛought upon one judgment. 218. 5 
18 Ahere che want of a bail is aſſigned fox errour 

tn B. R. it muſt al ſo be alleaged that the hart was 

not in cuſtodia, 264, 2677. 3 
19 Where a man may aſſign foꝛ errour that which 

is contrary to the Recozd, and where not. 264, 265. 


20 (Uzit of Errour varying from the Becozd, 


21 2 Uhitof Grrour bearing date the daz after 
the judgment cannot be defeated by antedating the 


zit of Execution. 3 29. 


Eſcape. See Audita Querela. 
i To cutter the pꝛiſoner to walk inte the Town, 


though with a Keeper, is an eſcape, unleſſe it bs up- &F5 | 
5 berſlon to the right heires of the Feoffoz, it is ſtill 


on a Hab. Corp, from a Court of Juſtice, 202. 


1 KftheHab,Corp.bear Teſte tnthe end of one Term 


returnable in another, this zit will not warrant 
the Pꝛiloner going at large in the vacation, 202. 
23 A the Pꝛifoner walk abꝛead, and return in 
che time ok one Sheriff, and eſcape in the time of 
another Sheriff, this is no eſcape in the time of the 
ſecond Sheriff. 202, | | 
4 It one taken upon a Cap. eſcape, andthe Shes 
riff dye , and a new Sheritk be made. foz the Be⸗ 
matnder of the year , and then the ſame perſon be 
taken by.another Cap. foꝛ the ſame cauſe, andeſcap? 
this will not charge the new Sheriff, 202. 
. An an acionof Debt for an eſcaps ,'\Nul tie! 
Record, is a good plea, 209. 8 
6 Theold Serif remaines chargeable with the 
eſcape of the Pꝛiſoner in execution, till he have 
delivered him ober tothe next Sheriff, 268. 
7 If an executoz bzing an action of Debt upon 
eſcape, where the Keeovery is by himſelf, it muſt 
de in the D ctinet ontix. 2645 272. 


= Eſcheat. 
2 H. 8. c. 33. 
See JF eg. 1. & 3. 


1 Wiought by baron and feme, the Wzis muſt 
conclude to the teme onelp. 1. 


2 Df Landtoa Seigniozy deſtropes the Utar= 


rant annexed to the Seiguiozy. 25. 
Eſcrow. See Deed. e 
Eſſoines. 


. W. 1. Go 43. 
. ee Gloceſt. c. 10. 


» 3 


1 Whirethefirlt 
' an efſoin vt his Mouchee. 46. 


2 > Whers the ſame tenant may have ſeveral eſ- 
ſoines in ſeveral reſpects. 46, 47. 


- 3 Thokozmolk theentry of the eſſoines, 47 - - 
4 MfeerSe Uouchechathentredinto (arranty, 
the tenant can habe nomozeeſſoines, 47. | 

5 Theefſoinfo:'an PAdvotoſon is de placito terræ. 
304. 


| che; may” be; elfoined after 


Eſtate G 


ger Grants. 


3 It. Feoffee wich Warranty ſuffer a Recovery 
ts the ule of himkelk and his hei res, his eſtate is not 


changed from the old F&-{linple, but he may vouch 


Qi, 27. | | 
4 Ik tenant by v2i91ity and poſteriozity make a 
Feoffinent of all his Lands to his own uſe the pꝛi⸗ 
o: ity amd poſteriority remains as bete. 27, 280. 
s Þ Feoffment to the uſe of I. S in tail, the Re- 


a Reverſlon in the Feoffo: as befoze, 27. 

6..4Ahere he who hath no eſtate at all in the Rent, 
mapertinguich it by his-Beleaſe, 120. 

7 Where an eſtate made to a feme covert", beſts 
till delcent, and where not till aſſent of the baron, 
204. | | 
$ here, and by what meanes an eſtate of inhe= 
ritance once veſted may come to be turned into a mer 
pollidilitp. 257. Sec Poſlibiliry. 

9 There a tail oꝛ baſe fe may ceaſe fo2 a time at⸗ 
ter it ts deſted, andbe in eſſe again. 257, 259- 

ro Where a Ict⸗ſimple may be turned into an e- 
Gate for life. 277, 278. | 

x1 Tenant tn tail, the Reverfion to the Ring, 
grants to the King in fee, the King hath but one 
Fexe=ample in him. 323. 324. 

12 Tenant in tail, the Reverſſon in the King,oz 
himſelf , is attainted of Treaſon , the King hath 
but one eſtate in fee; 314. 5 

r3 here an eſtate conveyed to the ſame uſes 


that the foxmer eſtate was, ſhall be ſatd to be the old 


eſtate. 280. : 
14 Land to a man and his heires during the life 
of 1; S. is but foz life. 323. | 
15 VP Diſſeiſin of a tenant foz life by the Leſſoz 
gaines a Quaſi Fee, during the life of tenant ko: 


life, and why. 323- 


Eſtoppel, or Concluſion. 


1 Deſcends upon the tenure at Common Law, 
and not on the tenures in Gavelkind, Boz. engliſh, 


dz dp voſſeſſio frarris, 2 1. 


, 


2- {here the confeſſion of one Defendant , ſhall 
uot conclude the other. 54. _ x 
3 There the confeſſion of ttyo Collecto3s fo? a 


- Barikh in their Pcquittance , cannot conclude oz 


bind the Right of the Parich. 67. 

4 It after Pleinment Adminiſter pleaded , the Exc: 
ecutoꝛ confeſles the action, this is no confeſſion of 
Mets. 178. | : | 

5 Walt be relyed upon. 207. 

6 Winds none but varties to it. 192. : 

7 In Eſtoppel enfozced by neceffifp, bints not. 
235. Hs gi x) 
6 2 Precipe eſtoppes the Defendant to deny the 
Tenancy of the Defendant, but a Qu. Imp. doth not 


conclude him to donp tncumbency ,and why.3 = 5 
N : 1 a 
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ki Where,and "_ n what iſſues the Franddfa30= 
| not, 723 166, 


Found way J. S. thati have all my inheritance , if 


evidence and verdict , u delivery from 1. D. by the 


| ven and berdict was but 10, foz either wana dꝛeach 
. of the covenant not to do waſte. Duære, if the ber- x That croſſes the Szant 5. aten 


dence, taken by an Alias Capias. 54. 


- dence and verdict an Account befoze R. 
, abe & poſt feſtum P. evidence and berdic was in 


dence, and the general iNue een, 39. in 


% 


E 


E 


Eſtrepment. * What Evidence is not ficient ts 
maintame the Iffue, 


I The edit may be directed either to the tenant, 
and his ler bants, oꝛ to the Sherifsz Cozoner. 85. 
2 It it be directed to the Wen, Ia 

ad he 02 they do waſte, they. art tmpx f 
Contempts, not ſo, when it is directed to the — the 
"tiff dl CT $zoner; chough cher have notice of tt, - 


Evidence. See Iſue. . -9 tht ae $0 ts A p jave 


Apa cons Pes 11115 non Fecffabg, 
= evidence 6 and uron what canno0 be given in evidence. 72 
Uportſſae Non eſt dom, matter upon the 


. 0 My 
thes Aft, $ Uſury 02 e cannor be given 


bepanre may be 


What Eridence hall * ſufficient ti to 


= Iſſue wa s 
maintaine the Iſſue, 5 nin Comm. N Nonlin on, T 
© . Donieſtdy'Sboky r . Opn 
See Failerof Records: So in Comm. Leicefler. 18 ©" vg pt of TRI. 95 


22 Iſſue upon Me en foz 8 Ap= 
2 Idue was upon a Devite tu l. S. and his beires⸗ . pendant to 300 acres in for Tons , the Jury 
modo & forma , and the Mili given in, eviderce find Ms, 255 3 Vypendant f to 248 acres in two 


. Ne Ri < $64. - 
ug. 


the Law will allow it. 2 
3 Iſſue was updu a Leaſe 5 Maii hab.3 feſt; 1 


per 21 an. ex tune: & Evidence & Verdict fare de Leaſ. Examinations. 

5 Maij, habend. de feſto Annune. per 21 an. next in⸗ 

ſuing the date of the indenture, 18,19. 8 Seen 3 
4 Iſſus was N. unques Reteivor per maines I. S. cc Star: Cha imber. 


833 


appointment of 1. S. tothe plaintiffs uſe, 36. | 
5 FCue was taken upon felling 20 Oghes, evi -  Exceprion, Ly 


es to it 


dict had been of Aches inſtead of Oakes. 33. | 
5 Ifue whether I. S. was taken dx a Capias, ebi⸗ 


* 72, 170. 
ee 
not 


7 Iſſue whether A. were taken byaCapias, at the 18 
ſuit of B. and ebidence, a taking by u Capias at the 
on of C. and Won 1 5 dk a Capias, at the SD „ 

uit of B. to the @heriff'is god. 55. 

8 Iſſue was an Account befoze R. 2 W. wm „ — ram Kay 

3 11 As Fe 
9 Iſſue was upon a Pꝛeſcription to tether Horſes and e er 

vipil P. 3 
in feſto P. die Lunæ in Se pt. P. aut poſtea ad lbitunt. 64. Ne 
10 Upon iſſue Iſets oz no Aſſets, letfed oz not T_T 
ſeiled, and one gite a Feoffinent inedivence, the 7 Iman may gran 
other may gi ve fraud in evidence, 72. of the .Deweln 
ir Yue was aLeaſe 30 March habend. fromthe Manno not a Men | 
Aununc, next befoze, foz a prar, evidence was a 7" 2 Son of all adsin 
Leaſe 25 March habend. from thence fo2 aPear, 73. acre, is void if (Trans | 

12 Jcve upon an Flienation in tes, maintained D : 15 
by Alienation in in tail, 02 koʒ lite. 5 
13 Ide upon theſe words, It Dir 1. S. might 
have his will, he would kill the King, bc. evidence 
end verdict was, I think in my conſciente ik Sir 
I, S, &c. 180, 181 he Wozd or e * W 

ot Iſſue upon a Surrender, evivence mult bean 2 Mate du the \ I 

Actual Surrender , one in Lam will not ſerve, 5 the yrongfal enttp ee ven 
203,4 1 75177708 
15 Unxeaſonable Detainer is good evidence to 
pꝛobe a Eonverſſon in a Troker, 167. 

16 Where the ſpecial matter may be given in evi= 


86. 135. 
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wall Decr# in the Court of 


72. S . — 


8. Mar de taten ag 


loſſe ſaſtsined. 29. 


Exchequer. 
1 The Courſe and Uſe of itis, that when a pur- 


chaloꝛ of the Kings Debtoꝛ conve pes the Land to 
the King who re-conveyes it, the Land is till 1y= 
able, without a ſpectal.G2ant of Diſcharge. 46. 


2 The Couͤrſe of it is not pꝛejudiced by a con⸗ 
Abe koꝛm of pioceding upon an iſſue torned 


there, trt able in Du ham, 1. 38, 139. 
4 Whetithe Entry upon a Dheriffs Accounts is 
O. N. * the conſequence of it is. 206. 


- Exchequer 8 2 
1 dethere it may reverle jubgments in the Kings 


Be nch koꝛ er rour in fact.; 


Cannot reverſe a judgment in a Scire facias. 72. 
3 Whentheffrt (Wait of Errour is abated, a new 
one cannot be brought there quod coram yobis refider, 


* 


Excommunieation. Ez 
2 people Here tical may be excommunicated, 149. 


ja margine, 
Execution. 
C Seire ſacias. 
n E. 3. c. 19. 
Sces JAudita Querela. 
Eleęit. 2 


1 8. 872 See lezzi. x t. 
mſn Ancient Demeſne; Elegit. 2: 23 
Specutions ard upon a joynt and lebe⸗ 
0 8 8 

4 Whereheth tis onte "diſcharged of Execution 
Gall never be taken again: 25 

5 By sche facias , muſt be where the fig action 
was latd, 4, 196, 197. 

6 Ok a ja 


dgment in Warrantia Chanz cannot 
be ſued till loſle firſt ſuſtained, 22, 23. 

7 But it may. be Pen. a ſtranger” who has 
Title bins no dci on bat enters, 26. 


1 all the Lands of whi ch 
the . 4 dase at the Tefte- of the War- 
rantia Chartz. 22. 


Sti jmgment upon Moucher, is onely againſt 
| Hſe e of 1. Rauer. Warrantoz was leiledat 
25. 


oye ſhall ceaſe againſt one bar. till it 


10 
map be wengi all. e 
11 Ok a judgment in Warrantia Che rtæ can be ſu= 


ed but once after recompence tt in kee had otherwiſe up⸗ 
on recompence for life. 28. 


212 2 ment, may be ſued upon 
ſeveral.yy tn ſeveral Wits of Warrantia 
;*-Chgrtz , and leveral Tail ſatisfactions hadupon one 


1 7 What executions tial and what perſonal, 56. 
4 .Ubere execution may be ot the body without 


46 ad ſatistac. 85. 


15: (here a Cap. oꝛ Fieri fac. map be had one after 


another, an Elegit after both, although the Cap. 


be returned Non inventus. 5 7. 
16. Where execution may be had foꝛ part a by Fieri 


4 k q * ” 
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* and fo2 other part by 9 02 Elegit. 58. 
7 If upon an b legit there be ns execution, but up⸗ 
4 Goods whtch are not enough; the Plaintif may 


have Cap. foz now tis ineffe bur a Fier: fac though 


the woꝛd be Elegit. 58. 

18 By Elegit ſuedfoz 40 li. nothing taken dutza 
Leaſefoz 3 pears ok; li. per annum, Quæ re, ik it be 
peremptoꝛ v in regard that as to theBemainder there 
is nothing. 58. 59. 

19- Jfa man dye in execution, his heires 02 ex⸗ 
ecuto2s are no farther chargeable. 52,56. uſq; 62, 

20 By Cap. where tis no actual ſatis faction, but 
quaſi ſatist᷑a cti on, and where tis a full and ſinal ſa⸗ 
tis kation. 575. 

21 Ik joynt and ſeveral Dbligozs be ſued jopnt⸗ 


iy „the lame kind of execution muſt be taken a= 


gainſt all, otherwiſe when they are ſued ſeverally, 


| 2, 58. 


22 Where tf one in executideſcape ofhis own w25g 
he oz his executoꝛs are no further chargeable, 60. 
23 Way be taken on a Statute of Body, Land, 


and Goods, at once 02 leverally zone akter another. 
60. 


24 By Cap. did not Iye at Common Law ſave 


tn traverſe vi & artnis. 61. 


25 Df the Body, is in Law and Nature the beſt 
and moſt fozcible. 51. 

26 And perempto2y if the party dye, 02 eſcape, 60 

27 Grecution after a Devattayir returned, cannoe 
be taken by Feri fac. into another County, without 
a Teſtatum fine firſt entred upon the Roll. 68. 

28 Where after a Ficri fac. which did improv ideni 
emanare, A ſuperſedeas ſhall be granted, and the exe- 


cution made, though by Sale ok a Leaſe hall be 


diſcharged. 68. 


-29 Execution of ac Welt of Enquiry, See Damz- | 


pes. 9 


whocomes in upon a Cap.Uclag.chargedin execution 
fo: his Debt, where not. 115. | 

31 The Court cannot award execution, after er= 
rour bzought , but it the defendant removes not the 
'Becozdby the day of the Return, they may. 116. 

2 Wy Capias upon a Recogniſance. 129. 

3 Þ good Execution will not pꝛoſit, where the 
aste is defective, 151. 

34 It after a Fieri tac. 02 Cop. received, the Dhe= 
riff pay the Plaiatif of his own money. Quære, if 
he may leby it of the Defendant after, 207. 

' 35 Wherea common perſon may have the body of 
the Kings Debtoz fn execution, 115. 

36 If ſeveral Mzits of Scire fac. be taken out a= 
gainſt ſeveral Terre-tenants inſeveral Counties, 
and judgment be given againſt ſome by default, and 
then all the Mzits abate againſt all, Quære, if 
the Plaintiff ſhall have execution againſt any of 
theſe tenants , befoze judgment be given tor, oꝛ a⸗ 
gainſt the other. 187. 

37 Where a Wzit of execution ſhall be ſuſpended 
quia erronice. 3 28. 

38 What ſhall be an eſcape out of exetution. See 
DN 1, 2, 3,6. 


Executor, Exechtrix. 


x Ik the executoꝛ fo2 a time waſte the Goods, 
Quære, hom the Creditoz ſhall be relieved after the 
time expired. 266. 

2 The new executoꝛ may have an action againſt 
the koꝛmer executoꝛ, who waſted the Gods, not a= 
againſt the Mende. 266, 3900 


30 Where party may map to habe the Defendant, Io 


reer 
* a. 2 rn 1 
>» * £ ] NK 


22 * rr 
FR 
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E. 


3 How the executoz foz a time » in an ackton 


* againſt him muſt ple ad to diſcharge himſelt 
after his time expired, 255. 

4 Oe Eic ipe . His ation in the Deciner, 

5 Where he may claim as Bilign?, and where 
not, 92 10. 

6A the wite of the Obligoz be made exe cutrix to 
the Oblige, che cannot ſue her husband but the a= 
tion is * 10. 

7 The ſame perſon execute: both to Obligoꝛ and 
Dblige, 10. 

8 B:tngs an ation foꝛ a wron done to himlelf, 
needs not p:oduce the Letters Teſtamentary, 38. 

9 Recovers damages in a poll:\ozy traverſe , an 
eſcape, 02 any other ation foz a oon to himſelf, it 
ſhall be Aſſets. 38. 
to An executoꝛ of his own wrong rematnes (fill 
ſaable , though Adminiſtratton bz granted to ano · 
ther. 49+ ; 

11 Dee Aſſets. 3, 4. 


axe no karther chargeable. 52, 56, uſq; 62. 
13 The executoꝛs of him that elcapes in his own 
weng are no karther chargeable. 60. 

(here two executoꝛzs recover, and ſever in 
| their pꝛaper of execution th: beſt fox the Teſtatoz 
ſhall be taken as if one pzaya Capias, the other a Fi- 
"I 2 ſhall iſtue. . 

The executozs of a D:an, Biſhop. Parſon, 
Uicar, ec, ſhall have an D lation mid to them 
_ ba DucceCozs. 64. 

MAhere the executoꝛ hall have the emblements. 

See EE 


17 Confeſſion of the Þtion after Pleinment Ad⸗ 


mintuer pleaded, no confeſſion of Iſlets, vet the en⸗ 


tries have been both waves, 178. 
18 Executoꝛ of the Obligoꝛ papes an ulurious 
Sond, this is a Devaſtavir.167. | 

19 Judgment againſſ the executoꝛ, though con- 
feſſing the action after Pleinment Adminiſter plea= 
ded, muſt be de bonis Teſtatoris. 178. 


20 Af the executoꝛ bꝛeakes the Ceſtatoꝛs Cove - 


nant, judgment againſt him muſk be de bonis Teſta- 
toris. 188, 283 
21 The Uicar ſowes the Gleab, and dyes befo:e 
11 » Quzre, if the eyecutoꝛ ſhall pay tythes, 
188. 
22 (What Aſſumpſit of the Teſtatoꝛs, will charge 
the executoꝛ, what not. 216. 
23 Atlets. 6. 
- 24 I an executrix give Bond to the Creditoꝛs, 
be may retaine of the Teſtatozs Gods to that va- 
ue. 250. 
25 And it ſhe marry, her husband may retaine, 
but Quere, if the wite dee, lo that the husband is 
no longerchargeable, 250. 


Expoſition of — 
1 Alternation. 253. 
2 Aſſignee. 9, 10, 25, 27. 
3 Cognovit Actionem. 178. 
4 Compoſition. 198, 179. 
5 Confeſſion. 93. 
6 Dcmib. 12. 
8 Diſcrerion. 158, 159, 
9 Dif- parking. 45, 
10 Exitus. 66. 


11 Their Eſtate, 276. 


* 


12 The executoꝛs of him that dpes in excation 


E 
I2 Fee. 65. 


13 Forfeiture. 242. 

14 Fozfeitare of the Bodp. 276, 393; 
15 Hzcedicas, 238. 

16 Heir. 75 

17 Jura & ingreſſus. 243. 

18 Prædictus. 6, 

19 Premiſles, 27 6. 

20 Pro, 41, 42. 

21 Pro rata, 88. | 

22 Proof, 92, 217, 219; 

23 Puer. 92. 

24 Purchaſe. 65. 

25 Rights. 242. | 
26 Feaſt of D, Michael. 32,65; 
27 Scilicet. 171, 172, 284. 

28 Stock, Family, oz Houle, 33. 


29 Succeſlive. 313, 314, 315. 


30 Value, 6. 

31 Videlicec, 171,17 25284» 

32 That is to ſay. 171,172. 

33 Traalgreſſio. 3 03. 

34 Writing, 312,313. 
35 Lat Will. 349- 


Expoſition of Sentences. 
t Wherea Sentence ſhall brexpounded according 


to the whole context. 7 4, 275. 


> Where clauſes 1 Compent all have other 


conſtru tion then when alone, 275. 


3 


Me coalin hall hive all my inheritance if the 


Law will allow it. 2. 


4 Lo pap to ſuch payto ſuch perſons a8 I. S. . 


vo laſt Will hall appoint; 9, 10... 


5 Vfter the death of { my Sonne without (Cue, 


the Land hail goe unto ef right heires males of me 
and my name foz eber. 3 


s Propinquiggibus de gange pueto rum 33. - 
7 Quiete & pacifice abſq; interruprione * 37. 
8 Ad triandum exitum. 66. 
9 Somany Quarters 10 188. 9 d. as amount to 


the rate ok 52 J. 88. 


10 Lex non cogit imp ſlibi 
legem. 96. 
1: Nullum retgpus gccurrit Regi 15 1, 154. 
12 Actus legitim non recipiuntmodum, 153. 
13 Quod poſſit commodum ſuum facete meliori mo- 
do quo fibt viderit, 159. 
14 Expreſſio corum quæ tacite in ſunt nihil operatur. 
170. 
15 unacum aibus alils „and where it e 


to a diſtinct ſentencs. 175. 

16 Jura naturæ ſunt imchutabilid. 234. — 

17 Cuicunque al iquis quid eoncidit boncedere vide- 
tur & id fine quo res e e non poteſt 2 4. 


18 Such aſſurance as hall be reaſonably. deb 


led. 275, 
19 F fois as may forfeit. 298, | 
1 Tha Sin 319. 
21 12 2 ae: + Shall ay the 


Uſe of the laſt Will, / 349+ 


= 
* 6. \ 


" Extent. 


deen 8 
Statute. . 


T Chee extent of 4 Statute doth not change 
rene til a Liberate. 82. 8 


F 


2 If the Sheriff extend the land, and bekoꝛe Li- 


berate an Exc hequer zit foz levying the Kings 
Debt be awarded to him, the Sheriff-ts: dound to 
ſerve the King firſt. 339. 1 


Extiogibihijricnr 


1 Df Warranty by a Re-feoffment. 24+ 

2 Oꝛ by an Eſcheat. 25. 

3 Of Tythes by a Modus Decimandi. 42. 

4 Not by a unity of poſſefſion. 44. 

The Term of which the Husbandis poſſeſſed in 
the right of his Mute is not extingutiht by the Hul⸗ 
bands purchaſe of the fee . 

6 Where he is no eſtate at all in the Rent, noz 
durant, no: Title to it, may extinguiſh it by Re= 
leaſe, 130. 

7 Where bare ca ements as Lights, Aire, cc. map 
be extinguiſhed as well as intereſts: 02 p2ofits , and 
where not. 131. 

8 Where a Bent extinguiched by Releaſe, Hall be 
vet in elſe foꝛ benefit of a ſtranger, 165. 

9 Þ Copyholder of inheritance which hath Com⸗ 
mon Yppendant in another Mannour, purthaleth the 
Frehold and Jnheritance of the Copyhold, Quzre, 
if the Common be extindt. 190. ad 

10 eadere A Bight Extinguithed Hall benefit a 
Difibfor, . 

I1 - t for life in Poſſeſſion. or Kererfton, 
jovnes-WithHim that has the tnheritance ind ine, 


the eſtate fo: life is not extiuguicht. 277, 27. 
-. 12 Þ ESonditivitopvinſſened in gart, ertin⸗ 
—— 


317 wholly, ſecus, of a power of. 
f the Grantor ofutpypan the Granrevor the 

EE &, theebate of the Graate ye=. 
increment. ts is dꝛotoned and extiuct ,. as much as 
ik it had bern granted oꝛ lurtendzed. 323%: 

14 If the Leſfoz eject che Late yy grant 
the Beberſto verſton. 3235 TED 

bk Pet it ts no Bidet Un. 322. 3 

165 kulhe te one Fe: impie mae. exeingnited in 
another. 313, 324. 301. 


4 Zz PF: "a*%> 4 7 
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Failer of Record. 


-.. Recogniſence is pleaded , and upon iſſue 
| Nul ticl Reeord.; 5 the ance eertiſied 
is upon cdtivition,yer good. 57. 

2 The tenant in anaſſiſe pleaded that the Deken⸗ 
EE was barreYis 4 fozmer Ai ſe bzought againſt 
his Father, upon Nul⸗ te}: Reco. d the Ash ſe was 


found to be agalnſt the tenants Father and Potter, 
_ adjudged-Nai Feifler, . 


wy 7 
3. Fe an infant fail of his Kecozd. in an Allie, 

Tia mteabtmnst a D te 91. 

4 It the Court pin oh. Gerelotari,, this 

is no Faller of Recozdin the -; 357 3 

5 Upon iſſue Ny#tiol'Record, 02d certified was 


the lame Plain; em; and judgment. onelp dik⸗ 
do Failex, 79. 


fer'd in ſome cou tie . 
s Uherc @ Record pleaded 
appears upon iſſue to be the — 
wile right in matter ſhall be held no 


as of the 28, and 
- hut other 
aller. 2999 


Falſe judgment. 


See Errour. 


A judgment in the County Court was nden 


C. B. becauſe the. Jury found the Defendane in 


Traverſe Cul p. and did not (ay ſ uper ſacramentum ſu- 


Falſe Latine. 


nat. Sl 19, 20, — Odd! * 


Felon, Felony. - 


x To kill a Thier of Burglar. in. defence of # 


mans perſon oz houſe is no felony. 96. 


486... 


of If men tilting 02 tourneylag inthe preſence 


of the King. oz of two Maſters of. Defence play= 


ing. their pꝛizes kill one another, ches is no fele⸗ 


nx. | I I 4. 
Feoffment, 


E Mar be pleaded for parcel, 24. _ 
2 Made by Attourney of. a. Megeage in D. 


which was R. Cottons and inderd it Was 1 Cottons 5 


vet it paſſed. 171. 


2 'Tenant 1556 life; jones with the Revrrügnet in 
Tail, in a colfment by:Deed, tis ns Forfeiture. 


278. 
the Feoffo: of ail pieſent 


„ 4 Feaftmont, bares 
Rt ghts, and all future Bights 02 Peg bilities, a- 
ww" — cauſes Preceding the; ent, 33 33743 38- 


* Cc > 


8 = og . Tieri facias. 


See Execurign.. ” 


Eine, Fines. 


x When pleaded, j myſt be pleadedintire. 24. 


2 Ik the Father leby a Fine , wich o: withest 
Wiſterſin ok the Szandfatiet who was tenant in 


tat , che aaſue in tau id baund br. 2 Hl. 8. whether | 
Father; = 


the Grandfather dyes bel e, 02. alter the 
. FIN! 

It baron a np teme be! tenar its in cpectal tail the 
barous fine is a Klear parte, tothe ilſue . be 32 fl. * 
259, 257 

4 Though the wike may enter i he ſarbive and 
though the wife de renten, if any cate be imi= 
ted to her upon her Yusdanys Fiiie.: 57, 259, - 


5 BWzit of Dower is bzought again tenaut fo: 
life, the Beverſioner lebres' a Fine, tcnant' fo: life 


dyes, five years paſſe, the wife bꝛtugs a uro eit 
of Dower again the tenant in poſſeſſion. Quz- 
re, 2.6 1. 5 ; | 
6 Where a covenant tomake a further affurance 
ſhall be ſufficient to lead the uſt of aG@bldquenc 
* in : Fe-fimple.amd where not. 273, 274, 275. 
170 8 e a Fine may be reverſed koz part and as 
to one eſtate and pet ſtand good fo2 another. 278. 
8 9 * tenant foz life in Volleton. 02 KHeverſton, 


jon 


Where it hall abold an „ . and where 


2 If a Aunatiaue wila man- this is no Felony. 


- — 
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* 


ver paid a 


Wes and then the Mot 


Fab i er 


line in the like of the Fa! 


| y 


jopn with tenant in tail in a Fine, it hall 1 


Work foxkelture, extinguiſhment, 102 deſevntin 
ance 277 > 278. 


ina nate of. à Ane, and befoze any. 15 
ntfs . i w. the i 


* 


K fine 
ife 


| 


Nr dns z ud lk 
WP “ March, the ſſext vav afte A 
dyes , the 28, compoſition Ayia, aha 

dentred, as of the term Wiang, 7 "pe 


20. 
ris tenant tn tail to he al 


wen 
The 
belres of : bex-body > tbe Fr god tevyes a f 
tet pes che Dail 
e "FP p 1+" All 
her tenant us f fro pitlet ker. 
who levyes a fine ad bes, the Gian 
ther dyes, the Donne 1 wy ER 
13 Tenant in fables e 4 hetres devo 
his body, hath thick Sgunes, rhe feconp 
eldeſt is 0 e Father th itho "i 
red, but if the e {DEL DPE ut it 
ſue, 1ving the ſecoud, the third ts bärted. 333, 334. 
14 Che ſcope ot 2 tl. 7. and 32 H. 5. was to barre 
taile as much as Fe Rifle , in caſe ol eien 


. 


fa= 


For feitare. 2 5 5875 ; 
1 ERighrof Adtion. Iz 


1 Therltaic of the land is not roifeited by et | 


ay but onety the pꝛofits. 73, 74. 


Defendant bzing a Mit of. our, 
Quere, Ar, beer the bail be not ko nate "is e 


pꝛocckd not in the {itt ot 
3 A Copy 
.of an unre 


d 1 02 02 no 
onable 1 ine. 1 Rf Wh. Aan 


4 4 Copyholdis not foꝛtlired foꝛ non p nent of 1 . 
à Rent, os reaſonable Fine, without deniaudor the 


perſon. 1; 
* I a Cop phol der demi le by Alc and '6:= 


keit, verhap 
L02d. 177, Quære. 

6 F orfeiture of an Obligation. Sce Obligation. 

7 Where a Truſt of a Liafe fox peares will be 
ace fo: Felonp. 210, | 


tend not to tktfe, 270. 


9 Tenant fo: life jovnes: with the Remainder in 


tail, in a Feoſfment by Ded, eis neither fozfei= 


ture noꝛ dilcontinuance. 2782 

10 Tenant foꝛ lite joynen tn a fine with the Re⸗ 
 verſſoner, no fo2fctture, dee Fine &. 
11 Hob of. Antient tima che Gebe of Clerks 


' indicted came to de koꝛketted vy enauelt o Ollie de⸗ 


koꝛe con: 
11 


ictLon, 288. 


iN 3 


Formedoni in RHeberter. be . 


4 1B:opght by baron aun fem, may lay the tue 5 


in ns feme onely, oꝛ in both. 1 
x Bꝛought of the whole, where it appears of the 


"Three nt 
„ Jftenant f6: life, & tde Beverſlomer 1 rn 2 


TORE 


flor; 15 f.. Ie: 


deien Adneal Anme int 
| be 


1 — Leaſe will ſtand 'goodagathf the 


Statutes which give foxfeiture of Bodp, ex= 


# Cotoners entyiclt living a Fight, is fi= - 
hal , ag to rhe fozfeiture or a , and const b be 
reh ae 51. ON e 


Detendante ben vis he hath- dene fot. 


e Huſt not lar -Deyenir jus” 


abt by the tient & 
TD = nrtudeng© den 92 
' Ray {ebony et Beth 
Mey vary tiny | fromthe Be⸗ 


o in ion 
himſelk zoughe pyo } dot the cal be 17 
mainder, is good, thoughin the Regt er the De 
fendaut onely. mmſeit hetr to Hm ts mom 


the Remainer was rk kimtted. 51. 


3. The Ant 02 Count n muſt not b Deveiiee jut 


| 357. 
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Ferweden if Deſcegder.. 3 


„ 12 


x — daten antes muſt lay gheigh 
in the feme onely, 1; <3. 

z./JEiMigin tau dend tureed bb Aa rrante and 

Aﬀets; heis-dartedfoxever, though he alten the I(= 

f $3 ot Kia ; 

3 Way be good, thoughit vary sn ig | 
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Dat wall be-a ' (Uſfidieyt 1 Name * De 
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CT I” 


not give the G:antee yi 


| had, andhows the Bule is to be underficd. 234. 
| 323 The Gzant®of dich (na Pond, hath liberty to 


G 


4 Be that grants the Office of Keeper of bis 


Dark, o2 Stewardof his Courts may di l⸗park the 


Park, oz releaſe his Bents and Services. 41. 
5 But if the G2ant were rendzing Rent, the 


Rent will be diſcharged. 44. | 


6 Pet a man may not defeat oz fruſtrate his own 


Giant by his own ac, 11  _. 

2 Gtantx of Eſtovers may bꝛing an Vilile, 
though the Md be-grubbed u. 33. 

8 Gzantx of an Ynnuity till he be pzomoted to 
a Benefice quam duxerit acceprandum, hath clegion, 
aud may refuſe foꝛ ever. 4,4. 5 

9 The Nature and Operation of a G:ant of one 


thing foz another. 41, 42. pet totam. 


10 Ma man grant an Annuitr pro conſilio, and 


the Gzante refuſe at one time, the Gꝛantoꝛ is dil⸗ 
charged foz eber. 41. at 
1 It a man grant to make new Pales foz the 


old, and the old are detained , he is diſcharged per⸗ 


haps, but pro hac vice, 42. -Quzre. i 
12 Where a Rent=charge granted in fe, (hall not 
charge the heir at all in Ynnuity , noz the Gzantoz 
himſelf, longer then during his life, 53. 
13 Where the Lozdof a Uillain in Gzoſſe may 


grant him toa ſtranger , who hath ſerſed him, but 


not confirm the ſtate of the ſtranger, ſe cus, of any o⸗ 
ther toxtious p2 ilel. 99. 

14 Where the Miſnolmer of a Coꝛpoꝛation in a= 
ny Gꝛant oz Leaſe made by them ſhalt dekeat the 
Gzant, and where not. 124, 125. per totu m 

15 Where the miCl-recital of a Leaſe in a Gꝛant 
of the Reverſon expectant , ſhall hot pzejudice the 


Gzanr. 128, 129. | 25 


16 Gzant of an Innuity oꝛ Warranty againſt the 


hei res firſt, omitting the Anceſtoꝛ, void, 130. 

17 A man may grant oz give that which he hath 
not actualy, but potentially, ſecus, it he neither have 
it actually noz-potenttaily., 222 
18 Ik the ella grant to the Cermoz all the coꝛn 


that ſhall be growing on the Land at the endet the 


Term, it is gb. 132 3 
19 Sant by a Parſon of all the Tythe Wool 
which he all have next vear, is god. 13 2. | 
20 Þ G:ant in the AKirmarive , cannot take a= 
War a pꝛecedent power, oz intereſt. 173. 3 
21 The G:ante of the Trees by tenant in Fee⸗ 
ample, may fell them when he will, but he cannot 
dig Daw=pits , oz ſquare them upon the ground, 
without ſpecial Licence. 173, 234. | 
22 J Gꝛant to l. S. that he may take all the trees 
which may reaſonably be ſpared , is god, becauſe 
tis but executozyp. 174. 7 | 
23 Where a Gꝛant in it ſelf incertain is god, 


oꝛ act of the Law.. 1724. : | 
24 Þ Gant that hath but one intire Sentence, 
may be overthzown. by part of the ſame Dentence, 
ſecus, where it bath two diſling clauſes, 175. 
25. Where that which is not of the ſubſtance of 
the Gzant Sccundum jus natura le, is pet of the ſubs 
ſtance of it decungqum jus poſitivum. 229. 
26 Where the general words of a Gꝛant will 
Rbe t ter paler £0 fell timber. 234. 
27 The Gant. of athing carries all things in- 
cluyed, withour which. the thing granted cannot be 


take them with Mets, but canndt cut the Banks, 


hq 3 
29 Þ Bight is not transferrable by Gant, 41. 


% 


tain, amiſtake in the ſame 


becauſe reductble tocertainty , by act of the party. - 


enable a Town to chooſe Burge 


= + 


30 How farre the Law reſpecs the intention di 


the parties in a Gant. 154,216, 27 5,303,304 . 
31 Þ Sant of all the Wool which chall grow 
upon the 


Sheep that the Gzantoz ſhall buy, is void. 
I 32. | | 8 


32 The Gꝛant of an Otkicè ot Learning, to a 
man utterly inſufficient, is void, though granted to 
him and his Aſlignes, oz to be exerciſed by his ſuf= 
| _%': CERT 

33 The Office of Steward of Courts being full, 
tanndt be granted to any other, but by the King, 
and by him onely per verba de futuro. 150, 1 1. 

34 By what name a Patronage is granted. 152. 
35 Che Offccesin the Gilt of the Chief Juſtice 
are not grantable fo: leſſe then koz his life. 153. 


after it falls being an Dffice of Truſt. 154. 

37. Mhere the pꝛemiſſes of a Gzant may be coz= 
rected oꝛ explained in the ſame; oz by a diſtinct Hen⸗ 
, 
38 It Leſſee foꝛ peates grant his Term to come 
mence after his death, the Gꝛant is void, 171, 174. 
39 Sant of Lands to two, & bæredibus, void, 
174. 3 . 
40 Where a Gzant is general a ſubſequent mi⸗ 
ſtake, oꝛ miſ⸗recitat will pzezudice it, ſecus, where 


the Gant is of particulars ſufficiently once aſſer⸗ 


tained, 171,175. | 
41 It is not material in what oꝛder therecitals be 


placed, whether the true oꝛ falſe part of them p; ez 


cede, 171, _ | 

42 here the Gꝛant is of! a particular thing cer⸗ 
the Dentence , though it 
cannot fruſtrate, may diminiſh it. 171. = 
43 Where a Gzant, with a >cilicer, muſt neither 
dimintſh noz encreaſe any part of the premiſſes. 
Tm=_—_ | 

44 It tenant in fee S. grant the Trees, they vet 


7 
* 


p:eſentiy in the Gꝛantee, as Chatteis. 173. 


| 45 The wozds of a Gꝛant ſhall be conſtrued ac⸗ 
coding ta 4 reaſonable and ealle ſenſe, and not 
trained to things unlikely and unuſual. 303, 304 · 


46 Where a general Gzant may be reſtrained uns 
to particulars. 276. | 


47 It the King grant bena & caralla utlagator in 


ance to the Church D. be out-lawed, 1. S. hall habe 
this avoidance, where ſoever the Ded was, 3. 


Grants by the King. 


Non obſtante. 
Pardon. 
ess 31 H. 8. c. 15. 
Prerogative. 


| be a good Gꝛant from the King, to 


1: What Ga} 


The = . 
2 It the King grant conuſance of Pleas, the 


Gzantee ſhall not hold plea of any new action crea= 


ted by Dtatute, otherwiſe *tisof an old Yion gi⸗ 
3 The Ring cannot grant to hold a Court ot E. 


quity , though he map grant tenere placira , .foz the 


dilpenlation of Gquity , is a ſpecial truſt com= 
mitteyto the King, and not by bim to be commit⸗ 


ted to any other. 3 
4 Jf 


36 2 Title ot Lapſe is not grantabie befoze oz 


ſe toꝛ Parliament. 


- * 
- 
* — — 
— - 
1 oe AO —ů —ů— —ĩ ny 


4 It the King grant Cognizance of Pleas to be 
held befoze the Steward of the Gz ante, it is good 


enough, though with the clauſe licer Grantee tuetit 
pars, 87. 


5 The King map grant a Wannour , excepting 


the Courts, though they be inſeparable. 108. 
6 The King grants a Wannour , the YdVow- 
ſon Appendant will not paſſe without ſpecial words. 


127. 

7 The King may grant a thing in action with 
expꝛeſſe menti on of tt, but no other wiſe. 140. 

s The King grants all Fines, Jſſues, and 2⸗ 
merciaments, this extends not to ſuch as grow up= 
on Mui ts oꝛ Offences by new Dratutes, 188. 

9 'The Ring cannot grant by Charter any penal 
aw. 155,183. | 

10 The Ring cannot grant the Officeof Dtew= 
ardof Courts being full, toany other, unleile by 
yerba de futuro quando vacaverit. 150, 151. 

11 The King cannot grant the Dffice of Cuſtos 
Rorulorum, oz Chief Juſtice, to two. 153, 

- 12 The Bing cannot grant a Lapſe , befoze oz 
after it falls, it is an Dfficeof truſt. 154. 

13 Che Ring cannot grant to an intruder upon 
the Polſeſſions of a Lunatique, oz Ideot, that he 
will not meddle with them, it is contrarp to Juſtice, 
andto his Dffice. 155. _ 

14 Dneulurpes upon the Kings Lapſe, the King 
cannot grant he will not remove his Clerk, it is 
contrarꝝ to his truſt, anda w2ong to the Patron, 


155, | 
15 I the King being Guardian, grant the land 


in fee, tis void. 155. 5 : 
16 The Gant of the King referring to a thing 

not in being, 02 void, is void alſo. 160,161. 

17 It the King grant the Lands and Under⸗ 

weods expefiy , exceptis omnibus groſlis arboribus, 


boicis & maremiis, as to the Under⸗ woods the excep⸗ 
tion is voi d, but it extends to timber onelp. 170. 


13 The King may grant a Mannour adeo plene, 


excepting the Jdvotoſon. 170. 


19 Þ Leaſe made to the Feme, andtwo of her 
Honnes foz lite, in conſideration of a Surrender 
by her and her husband, of a fozmer eſtate foz Life, 
bold. 203,204- 

20 YLeaſefo; life made by the King in conſide⸗ 


xation of the Durrender of a vold Leaſe, oz à con⸗ 


ditional Surrender is void. 204. 

21 Þ Leaſe made in conſideration of a fozmer 
Leaſe ſurrendzed, is god, though there be uo actual 
Surrender, becauſe the acceptance ts a Durrender 
in Law. 204. | | 

22 ere the Ring may erc> a Coꝛpoꝛation, and 


make Dzdinances fo: them, 210, 211, 


23 Where the King ereding a C02po:ation, doth 
include a Power tomake By Laws, 211. | 

24 I the King grant Lands 21 July, in conſide⸗ 
ration of 2 G:ant made to him the 10 of May befoze, 


und iche Deedof 10 May, be not turolied tilt the 26 


of July, 5 daves after the Kings Sant, vet tis 
good. 221+: | 
35 It the Ring grant ex mero moru , and in con⸗ 
lideration, ec. the Law looks onely upon the erxpzeſle 
ou: and rejects the other words, as clau- 
ſulæ clericorum, 222. | 
26 What kindof conſiderations may be falle,ve 
the Kings Gant good. 222. | 
* VÞ Conſideration void in part, is votdin all. 
426. : 4 
It the King grant lands to baron and feme, 


4 


_ of Dower, 223. inmargine, 


cher totheother, good. 173. 


= 


and the heires of the baron, in conſtderation of a 
fozmer Gꝛant made by baron and feme ,-where the 
_— * brug koz life Ay Kings Sant is 
ord , becauſe the Gant of the feme to the Ki - 
nul land vold, 23. ? 2 ag 


29 Sec, if the teme had no eſtate at all, noz title 


30 And ſecus fortaſſe, tt G:ant of the fem 
were onelp dekea ſible. 223. n 1 80 5 i 

31 Where, though the King be deceived in his in⸗ 
tent mental, pet if he be not deceived in his final 
intent, 02 in the expꝛeſſe legat intent, his Gzant 
will be good. 322, | 5 
32 Where , though the King be not deceivedin 
kack, vet tf it appear he was deceived in the Law, 
02 erred in his judgment, tohis pꝛejudice the Gant 


will be void, and wp. 223.224, 1 

33 (here the defects of fozm will not vitiate the 
G:ant of a Subject , becauſe they are dnely Pꝛero⸗ 
gative Fozms, 329,230. „ 

34 The King grants lande, reciting them to 
come to him by Yttainder, ac. oz to be Worth 20 li. 
per annum, andtheꝝ came by purchaſe.; oꝛ are woꝛth 
40 |. tis obd, 2306. 200 | 

35 Gant by the King, pro erectio ne Collegii, 
03 ad effetum, makes a condition. 237. - 

36 King grants qti his lands oz tenements in D. 
without mention of quantity, oz quality, it is good. 
231. 55 
37 Nothing of Pꝛerogatiw paſſes in the Rings 
Sant, without expꝛeſſe and dcterminate words. 
243, 2440 3 

38 Where the Kings G2ant ſhall be ſo couſkrued, 
that ali the woꝛds may takeeffed, 302, /// 

39 The King grants an Bdvowſon in & 2oſle, as 
Ippendant, nothing paſſes. 332. 

40 The King grants a Wannour-eſcheated in 
ram amplis modo & torma, the Abo Ippeudant 
paſſes without naming.; 2ꝝ2 . : 

41 I tte King have one oz moze avoidances of 
an Adbomſon, as in Gzoſle , and the Reverſton in 
Fee, as Appendant, andthen grant the Sdvotoſon 
as Appendant, no moze ok that Þyvowſon paſſes 
then was Appendant. 33232 . =: 
42 Ik the King grant the Pannour of D. in DO. 
no moꝛe paſſes then was in D. 323. ; o 


— 


. 
Habendum. 


1 Man grants one thing in the p:emic- 
ſes , habend, una cum another thing, which 
is neither part of it, noz appendant to it, that 
mentioned in the bhabenduw, will not paſſe. 167. 
2 Che Habend. map alter, abzidge, 0} fruſtrate _ 
that which 'isexpzeſſedin the pzemilles. 170, 171. 
3 Lands given to *. and B. habend. to a. toz like. 


* 


and after his deceaſeto B. is a geo Habend:x7z, 
4 Lands toto, Habend. one moitꝝ to one, the s 
5 V G:aiſt of the'Wagnour ot D. to oz dy the 
Hab. cum Sale, tg vod f: S: 23% . 
40 r 
tis pzoperlp the Office of the Ulab. 275. | 
7 An eſtate limited vy the Habcod. to one not 
party to the Deed, void 1 of eſtate, but * 


—— 
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c weile ingrtaint y, who ſhall take firſt * 


a 
* 

0 

4 * 

. 1 

. 

* 
A 


bu \ by war of Bemainder, $13,314. 


| Ke to A. habendum & prædictq B. & B. ac a 
qwbuidam C. & D. pro termino vitæ corum., &. Ilterius 


eorum ſucce ſſive, diutius viventium, cannot be good to 


B. C. D. by wma of jorpt Bemainver ,. 
the woꝛd lucceflive, noz bg way of e- a 


H cir... 
-L; «The ſeveral lences and axcetations/ of the. 


. 92d. 31. 


* He thor taketh .ashetr, male oz female; db de⸗ 
ſcent, muſt be heir, and alſe male 9 tema le. 50 have 


boch words veriſſed in hem. 31,33. 


3 Warranties and Eſtopples deſcend upon the 
heir general, and not upon the heir in Gayeltind, 
Bozough Eugllh,oz by i oljellio trattis, 3 14. 

4 The heir general ſhail take Gavelkind, o 


rough Englith lands, that gahr way of purchaſe, 


though he eanot take them by deſcent. 3 1. 
5 Che difference bet wen the: charge of the heir 
upon a A arrantꝝ, and upon an Obligation. 23. 
6 The heir of him that dees in execution; is no 
farther chargeable, 52, & 56. uſq; 62, 
7. JF one grant in Kent-charge without (api _ 
* hæredioua, the heir of the Gꝛantqz is not 
chargeable in a it of Annuitp. 55, 
'8 Pow che hir may-be ſa to be cadem — 
cum anceceti6re, 130. oy 
A reſervation to the heirs firſt omittingehe an= 
Cc 025 god. 138. 3 
10 The grant ot an-anuutty 0; duartautpagunſt 
the heir fir; enntting the anerſtez void, 10. 
11 A Cohenant by the antaſt oꝛ that the Heir tall 


12 Ce bar Hal nothube.the Emblements ſowed 


by 2 Anceſtoz. 132, Emblements. 2. 


13 Debt 18 du ght againſt the heir who aliens the 
Alſets , and al a new Mit is viought by Jou rnes- 
accounts , Quzre it the Heir be chargable in reſpect 
of the Aflets, at the nint of the firſt Wie purchaſed, 
248. 
14 Where the Heir hall take by way of Remain= 


der, becauſe he cannot take in poſleſſion. 314. 


45 Che difference between Lineal and Collateral 


' Hetrs as to making their Pedi græ and reing barr*d 


by Fines, 92 Ita inders. 333.334. 


Heriae, 


I By Law, is Optimum Anima!, Co. 
2 The Land it he wili map take the wozſt. 60. 
3 It the I. 


20 avow now genetally fora Heri ot 


| wi 75 out th F ng w at the Heriot ould be, whether 


5 ring tis inſulfitient, 176, 


High Commiſſion Court. 


I Way examine Jocel 0K Marriages > And 
enzovy penance fax ghens. ! 
— 2 Though there cauſę fo. A Divozce 3 à vinculo 


mate an vet ther max e the Mintexqtidy, 2 
mcola & choro. 171. 


Husband and Wife. 


becauſe ot 


ſuch a beach may not de travorfable) 


. * y ; \ a! 5 1 0 * 99 
| Idemptitate , 
| N K 


Wunde le, and where nt: 3303 5 


9 
2 


 Jeofayles, 

þ Bp es 45 wg 32 H. 8. ec. 

Sees 18 El. c. 14. 
Repleader. * 


. 
41 


I In debt foz Kent; the Leſre# pleaded that the 
L03d iacravi', which is infuffictent, but1fſue joyned 
upon it, the defendant had a verdict , and there koꝛe 
judgment. 326, 
2. Joh. i hzings an Action ot Debt upon a penal 
tatute, am quam, the Defendant pleads non debet 
Johanni , where it ought to habe been dicto Domino: 
Regi. & Johanni, and after a Ucrrie , the Court al=. 
lowed the Exception becauſe the Statute bf Jeo= 
faylesexcept penal Statutes, 329. 5 
3 Þ Declaration in a 'Trover and Converſion 
with blanks foꝛ the day and year of loſing , findtng, 
* conberſton, when it is aded. 76. 
It the defendant juſti ſie by koꝛce of a Tuſtome, 
andthePlatnriff joꝑn iſſue , de Injuria jna propria 
abſque tali cauſa , thts, is unfozmal, but holpen after a. 
Uerdicd, 77. 

5 Want of Pledges are not holpen. Tor, 
I iſſue be joyn d upon athing which either i is 
in law not poſſible, oz not iſſuable, the vervic upon. 

it is againſt law and not holpen, 112, 113. bis. 

. 7. Secus if onely part of the Alus be impoſſible,; 
117, 1 

8 I the iſſue as it is jopned be uncertain andcon⸗ 
fuſed, pet a Mer dict upon it will help it. 1123. 

9 Ik iſſue be jopn d upon Detinue of Charters 
pleaded by the Feoff e in Barr of Dower , Quære it 


it be al ded by verdict, 113. 


ro Uerdic upon an iſſue larger than ner ds makes 
it god enough. 119, 

11 Verdict in the Debet . & Detiner where it ought 
to be in the D. tin ei onelp, is not aided. 272,282, 

12 Want of a Bill is aided, though the wo ds be 
want of an D:iginal 130,264,281, 282, 

13 A iſſue be joyned upon the node Vſſignment 
and a berdict,thoygh the Declaration afſi ane no place 
at al, it ts holpen, 176, 

Ar the defendant juſtifie as to the Battery and 
Capt nothing to the wounding and obtein a Uevdict, 
pet he ſhall have judgment, fo: as to the woundeng 
it is but —— which is hol pen. 183. 

15 Ik iſſue be joynd upon an Award oz Pꝛeſent⸗ 
ment, and it be found for the Pluintiſk, now if the 
Biaintitt᷑ have no t alteaged a bꝛeach o a refuſzi(yer 
can habe no 
judgment Fi notwithſtanding the Statute of Jeoz 


favles. 197,195,233. 


16 I Wait conteins an R egions Fi: mm, andtras 


_  berſeof aſſault and battery, anda Mer dict is obte in⸗ | 


8 ee Baron and Feme. 


ed, e ik it be hol pen. 249. 
7 Ik the ezit of traverſe be againſt thzer, 
and 


9 


2 
n 


hath no cauſt of action foz part, the watt which ought 


and tha Count againk two, without Abu tis, 


be: 


atvedafter verdic as na Dügtnal. 251.  ;; 2: 


13 If by thePlaintiffs:own.ſbeing it aue 


to have abated, is holpen after ver dict, 3 151 
FP. Faults that are. nom 7 * 8 1 
re. ey appear by confeſſion ether 
; 20; Mete, and what baviazge Nene zünde 
is alded. and what not. 25 2. TI; 
« 21+ Þverdicberween be dete and dene 
was within. 32 H. 8. c. , RER. 


3. 


- Implication, and Intendment. 


1 Ahere it hall ſupply! "_ of an abet N 


ment in a. Derlaration 4 
I Where it chalt be ſugicient to niakein-efnts 
paſſe by Debiſe. 30, 3. 4 
3 Where (tall ſuppby.the vifec of adit.'5 1+ 
4 Kuheie techall ſupply dhe detea of aUervic, 55, 


| 5639835 1. 1 


5 Where it ſupplies the deter of an Office 38. 
73. 15 f | 

6 eahere it Hall nor fupply the deen J aplea. 
93 « 1 $5813 : 


+: 
4 


232323 Fan 3 3 f 
I * incident poſſibitiry: ot᷑ tha exinowg fats | 


ſtands as long as the hugkands- <uſtomatLeltate. 
191. 


2 The ollateral incidents to eſtates will nete ra 
tend to Goprholders, „ cuſtom; z 215. 


216. : 
Indictment. „ 


mY 5 
When an alten kriend is indictet bf High Trea- 
on, how the Indi ctment halt contiude: 27. 


Infant. Vide W. z. Ce 3 5 


1 It an infant deliver money. with hig hon band, 
it is but voidable , and to be recovered byacion in of 
Acc ount. Tho apt 

2 Infant moze favoured at "Common Lan 
feme covert, andwhp. 7. 2 
3 Ik an inkant fail of a Retozd in an dit, is 


* 


16 no Diſſeiſo2 within. W. 2. c. 21,95, 96. 
4 2 Deviſe by an infant to Charitable Uſes is 


not aided by 43 Elz. c. as a limitation oz ap= 
yointment.. 136. © 

5 An inkant map ſuFer a Common Becoheky.pt. 
the difcretion. of the Court. 19 

6 An inkant in ventte fa mere, may be vouched. 
222. 

7 An inkant levies a Fine to the Ring, and de- 
tlares the uſe of it, byhis Dev, he is bound. 224. 


8 The leveral ages ok an infant how eſteemed. 
224, 5. 


9 Where the Tuſtom that an infant day make a 


Feoffment .: Hall be good, and where not. 125. 


10 The Lam which .allg 1 Fine lend by 
an infant ,. allomes him Mel ile todeclace the. M⸗ 
(es by his Petd. 233. m_ 


12 An in aut cannot be a Anta. 327. 
13 An inkant being tenant in a Wit « Wich iht 
8 es his age, the Defendanz replies that. 


n 
d till the tenant diſſeiſed bim, and trader ea 
WM Deſcent. 266. 


Partition fax ee the Stgtute. 179. 


a— 
— 
— 


nan 


11 In infant Call not Have his fageth a dantttak 


7 mz * 
* 
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* 4 Jnr; en CO tet, vos 
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e an nfoakiarthi of Foigadaria ncht, 1 | 
55 reſt 
ante, and f: F A re 
6 Aſhere — artautnlx be the paryiadliys: ſhall 


vitiate the whole infozmatton of Fo:gery., if any 
'one of them be wa 1 
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Inquiſition. 


444.44 1 10 | EY 


| Bog 1 


The inquiſitton. wth due .findxhe Kings Title; 
not give it, and though delay be uſedin the finding 


of it, the King hall not be prejudiceds 347/ 


g * . 8 2 „ 
* 3 0 0 70 21 53 * = . . 


Inrollment. * ay * 74 "4 wh 5 9 5 


5 7 : 1. 12 Hy: ES 
3 14 * 4 Bargain and ale. = 
. "tRecognifance; " 18 5 OE 


2, 62 25 


1 Pens the tnrollment of a Ped: 
chall relate, ſo as tomake: a good confibens 
ta ei kintümbgaurem 22722223 998 

2 Þ Gant to the King voth not tal elfen 
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Le 


rant fo2 Indu ion out of their Dloceſſe. 15. 

1 Inti tution may be upon condition , by the 
Pope, accozding tothe Gloſſe. 145. ; 

6 O: fo: a time. 53. 

2 Inſtitution and Inducti on of a meer Lay man 
is not a Nullitp. 142. 3 ; | 

$ Inſtitution foz 18 moneths without Jnduction 
will make a ſufficient plenarty againſt the King, 
to pzebent a Lapſe. 154. 3 | | 
9 Upon a direct Patronage in the King, there can 


be no plenarty againſt him without Iudua ien. 54. 


10 The King may revoke his Pꝛeſentation bekoꝛe 
Induction, nor after, 216. © | l 

11 Where andto what intents a wꝛongful Colla⸗ 
tion by the Biſhop , may be laid to make a full Jn= 


cumbent,though the Patron be not out of poſſeſſions 


and to what not, 302, 


Intermarriage. See Baron and Feme. 
Intendment. See Conſtruction of Law. 
Inteſtate. See Adminiſtrator. 


Joynture. 


x Wherea woman cannot accept of a Joynture 
made during Coverture , but muſt of neceſſity , be 
in of another Eſtate by Remitter. 71. 

2 Yow the acceptance oz refuſal of a joynture 
comes p2operly in iſſue. 71 104. 

3 2 Fine tothe ule of a Stranger foz Life , the 
Bemaiunder to his Wife foz a jopnture is no god 


zornturs, though the Dtranger die befoze the Hul⸗ 
band. 11. 


4 Cannot de made toꝛ the lite of another, 158. 


Journies Accounts. 
See Heir. 13. 
Joyntenants. ; 
See Conſtruction of Law. 
1 Baron and feme, and a third perſon purchaſe 


jorntip, the baron aitens the whole, he and his wife 
7 the third perſon ſurviving Hall have an 2. 


of all.;. 
2 I they make partition, the Warranty annex= 
ed to their eſtate is deſtroped at Common ——— 


3 JE Warranty be to them and their Yignes, 
tde muſt alſo be joynt. 25. 

4 YJoyntenant cannot 

vw an Actual Ouſter 


1 dom it comes to be joyn'd upon demand of the 
Rent,s. - ; 


J 


2 Joyn'd upon one point will help the inſuicient 
pleading of the point collateral, 8. 
3 Ne when the houſe is down an aſſiſe be bzought 
fo: Ee vets appendant, the tenant may plead the 
grandifſue Nul tort, Nul diſſeiun, and gtve the ſpeci - 
al matter in evidence. z9.in margine 
4 here it map be jopned in the diſjunctive. 49. 
It rhe Plaintiff take iCue upon a Plea in 
Barre, which is no Barre, as acceptance of a nem 
Bond in larisfaction of the fozmer , and be non⸗ſu- 
ed, and a ver dict paſſe againſt him, Quz:c,whether he 
ſhall have judgment notwithſtanving, as upon con⸗ 
feſion. 659. | | 

Y When modo & fo:.ma in theiſſue is not materi⸗ 
a . 7 3. 

7 en a juſtiſicati on is made by foꝛce of a Cu⸗ 
ſtome the beſt fozm of joyning iſſue is to traverſe the 
Cuſteme particularly, and not the cauſe generaily 


by De injuria ſua pioppia abſque ralia cauſd. 76. 


I Aue 02 rrer be jon dupon the Plea 
pius datre in eontinuauce, this is a Mader of the firſt 
plea, if it were to iſſue, not lo i it were a Demur⸗ 
ter. 81. 1 | 
9 The Fozm of jopning iCue fo: trPal of a Cuz 
ſtom in London. 85, 87. 3 
10 General iſſues nid no inducement in Pleads. 

ng, 103. 8 | 

1x Hot it comes to be jorn d upon the refuſal, oꝛ 
acceptance of a jopnture. 47, 104. | 
- 1» Wap bejopned upon the traverle. 104. 

13 ſubſtance of the iſſue mult onely be tra⸗ 
berled 105, 106. 3 8 

14 Whereonely the ſubſtance of the iſſue is found, 
it is good. Ste Ver ct. 4 | 

15 The reaſon why the general iſſue is alwapes 
pꝛeſled, where it may be bad. 127, : 

16 The Feꝛm of pzoefeding when an iſſu; is joy= 
ned, tryable in the County Palatine of Durham. 
138, 139- 

17 Where the waiving the general iſſue is dil⸗ad⸗ 
bantageous in pleading. 107, 1c4, 166. 

18 Where, and in what actions the joyning iſle 
upon the iſſue tended, hall greatly indanger the 
Plaintick. 198, 199. 

1% Where iſſue is well joyned upon a traverſe, 
ſeming larger then the Plea. 17. 

20 Nil Debet is a god iſſue in Debt upon 2 E. 6. 

foz tythes, 218, : : - 


Judges or Juſtices. 


1 The ſeveral Judges may out of Term time 
take a Vecogniſance tn any part of England. 196. 

2 Allegata & Probata tothe Judge and Jury, hob 
thep differ, 227, Leer | 


Judgment. - 
FErrour. 
alſe Judgment. 
1 If the Leit vf Tenant in Common, bzing'a« 


Eje&ione Firmæ foz the whole Land. vet he ſhall hade 
pg: foz that part which belongedto the Leſ- 
+» 120 = a 

2 When judgment is giren again? baron and 
feme, tos mozds ſpoken by the teme, both mu} be in 
miſerecordia. 127. | | 


3 Where judgment in a Quare Impedit hall bo 


See 


to award a Wizitto the Ring, 118, 119, 126, 127. 

4 Where ſeveral infoꝛmers (hall be both barred fo 
want of pꝛecedencp to attach the ſuit in either, and 
the Court ſo inveigled,it can give judgment koꝛ nei⸗ 
ther. 128. Information 2. 

5s If after action bzoughf againſt baron andfeme, 
the feme die , (though it be after a verdict) no judg⸗ 
ment can be given. 129. 
The Fozm of judgment in a Quod permittat, 
inf; ectal caſes. 131. 

7 


thence. 138, 139. 
8 Una Bill of Debt the Plaintiff declares ot 


thz& Bonds, the jurp find that one Bond was not 
pet dae, and aſſeſſe damages and coſtsintire, vet 
upon releaſing of the damages and coſts, the Plain= 
tif mar have judgment foz the other two Bonds, 


Quzrc, if it had ben by Oziginal, 178. 
9 Wheretin Debt the judgment map be to bꝛ bar= 
red, fo: part, and to recover part. 206, 207. 


10 A an Executoꝛ pleadPlainment Adminiſter; . 


and after relinquiſh the iſſue, and confeſſe the Vti= 


on, the judgment ſhall onely be de bonis teſtatoris. 178. 


11 In an an action fo: reſcue of a Debtoz, which 


may be either vi & acmis, oz upon the caſe, oꝛ gene⸗ 


ral, and applyed to either, the judgment muſt 


preciſely follow the 0ziginal, and be ſuitabie toit. 


180. 
12 Judgment againſt an Executoz in Covenant 


broken by himſelf , muſt be de bonis teſts toris. 188, : 


283, 


* 13 Jn Audita querela is to be diſcharged of Ext= 


cution. 2. 


14. Jn Ejectione firmæ is to recover the Term, and 
Damages. Fo 


15 And may be lo given , though the Leſſoz being 


ſei ſed in right of his wite dye before. 5. 


16 Way be given foꝛ damages onely , where the 


Term is expired. 3 18. 
17 


the reſt, when damages beſeveral , though colts be 
entire. 5. 


18 Shall not be 8 foz miſ-pleading a point 
crane to.the iſſue. 8 


Shall be arteſted after verdict, if it appear to 


the Toore, that the Plaintiff had no cauſe of action. 


Iq,199, 128. ws 


20 Shall not be given fo: the Plaintiff, upon an 


inſufficient Barre, if the Beplication be inſuffici- 
ent to, and ſhewo no title, 14,128. 


21 Ina Warrantia Chartæ, binds the landfrom | 


the Teſte of the zit. 22. 


22 Upon Uoucher binds the land onely from the- 


time of the Uoucher, 23. 


23 In Warrancia Charrs , (it of Meſne, o: 
Dower , where the heir pleads Detinue ok Char= 
ters may be given pꝛeſentiy with: a Celſer Executio. 
39. 


24 In an Þſſiſe foz Eſtovers map be given to re⸗ 
cober De 


grubbed up. 43. 
275 


the ber dict be conditional, pet the judgment cannot 


be ſo, but the Plainti# muſt make Election pꝛe⸗ 
ſently. 58. 


26 In a Beplebin foz the Abowant is nyt tore⸗ 
but to have the Beaſt reſtoꝛed as a” 


cover the Bent, 
layyfiull Diftreſſe,anduot to be replevied.” % ̃ 


tiff declare part foz Rent, and part foz penalty, the 


part be foz the Avowant, andthe other againſt him. 
133. 
here judgment may be given in the Exche= 


quer, upon the tryal of an iſſue Jopned there in the 


viſhment of Ward againſt a teme covert, and o⸗ 
County Palatine of Durham, and a certificate from © 


quence of it is. 70. 


Way be reverſed fox part, and ſtand good fo: 


{fin and Damages though the Wood be | 
In a Whit of Ravichment of Ward, t though” 


27 In an Action of Debt foz 100 l. if the Plains | 


judgment mar be hkewiſe divided , part foz hi, 
* part a gainſt him. 82 


8 Way be rever ſed quoad ad judicationem execu- 
coals; onelp upon the Elepir, 90, 
29 In an Abo part foz Bent, part foz Pe- 
nalty, the judgment of Return may be, though but 


zo The Foun of Entry of a judgment in a Ba- 


thers ,- where the baron was found not guilty; 101. 
31 The judgment in a Ravichment of Ward may 
be conditional. 99, too Ee 
32 Where a Wait. of Deceipt and Errour , mar 
both lye upon one judgment. 2188. 
33 here judgment is obtained againſt one De= 
kendant in Trover, and after judgment there is a 


Nolle proſequi againſt the others, ; whar the coriſe= 


34 Where the judgment in a Quare Impedir, be. 
ſhall be to have a zit to the Biſhop, notwithſtand⸗ 
ing the Church ſem to be full of Recozd. 193,194. 

35 Che Foꝛm of the judgment map ſtiil be kept 
where the Court ſees there can be no Fruit of it. 

194. 4. 

36 eahere, and in what Coſts a "man may have 
judgment, without convicting the Defendant of a 
wong. 198.199. | 

37 If a zit be dzought, containing both an 
Eiectione firmx , and 4 'Traverle ot Aſſault and 
Battery, Quæie, if any judgment mar te given af=. 
ter berdict, 249 | 


38 Burning in the hand is nopare- of- the judg- 
nent in an Appeal. 294. - 

39 How the Law ſands at this day; as to the burs 
ning in n the hand of Clerks in Ozders, 394; ; 


auen. 
se 185 putts. 


x The Spit wal and Tempozat is FORD by ech 
Ktn =p + Ron 0 cy: 

2 * cauſe judged by the Court that bath 10 jurrt⸗ 
diction ot the caufe, reutterly inn e non 1000 
dice. 58. 8 1 . „ 

z Vpiecept to atreſt from: an illegal: Court will 
not ſave the Officer from an Vion of: — _— 
ſonment;. 65 en — = SS 
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| quæ eſſe debet p æ eitem in dubiis. 154,1. 


ure Patronatus. 


Enqueſt. 
Ordinary. 


1 Way be awarded where one onely p2elents, 24 35 
18. 
l 2 Doth not ex vi termini, pze- ſuppoſe two par⸗ 
ties like a Jucis Utrum, but is like a Quo jure. 118. 
3 Though a verdict be but by an Enqueſt of Ok⸗ 
fice , vet ik the Ozyinary pꝛeſents accozt ing to it, 
be cannot be made a Diſtur ber, though the verdict 
be falſe, 115. 


See 


4 The Ozdinary may preſent quire contrary to 


the verdict, Q vulr, 318. 


—_—— — * I 


K 
King. 


Grants of the king 

80 Prerogative. 
23 H. 8. Diſſolutions. 
33 H. 8. Treaſon. 


x Cannot reſtrain any part of the Sheriffs 
power: 13. 

> What ſhall be a ood Gꝛant fromthe King, to 
enable a Town to chöt le Burgeſſes of Parliament. 
14. 


3 The King may enable o Town not Coꝛpoꝛate 


to * Burgeſſes. 15. 

4 The King map by Oꝛdinance erect a Fair, 
Market, Warren, Park, 02 Foꝛreſt, without 
granting it to any. 1. 

5 Dis Letter and Weſlage denyed by the Judges, 
16. 

6 His Letter to the 2 allowed to enable an 
infant to ſuffer a Common Becovery. 196, 

7 Cannot licence 02 dilpence with . in ſe. 
149. | 
8 His immediate power ts not reſtrained by ſuch 
Statutes as authortze inkeriour perſons, 146. 

9 The poder and operztton of his general 02 ſpe= 
cial pardons; 67, 81, 84. See Pardon. 3 

10 The Ring is the head of the Common⸗mealth, 
and the Befozmatton of all general w2ongs be⸗ 
longs to him. 81. 

x: he is the indifferent Fabitratoz in all juril⸗ 
dictions Spiritual and Tempozal, and it is a 
Right of his Crown to detfare their Bounds, 17. 

12 His Eccleſſaſtical Yuthozity is one of thoſe 
Flowers, quæ faciimt coronam. 143. 

iz Al Aas of Juſtice and Gzace, flow krom 
him. 146, 


affected, but abuſed oz deceived. 155. 
15 He is Centrum & Stabilimentum Juſtitiæ. 154. 
16 Eadem p æſumitur mens Regis, > th eſt juris, & 


17 His Certificate of a matter of 


Nut, received 
fog a pzoof, without Execption, 213. 


is exhibited to the King againſt a Sentence giben 


L | 


18 Jt is lawfull foz any Subject to petition the 


King. 220, 
19 In what manner the Petition muſt be, which 


by * Loꝛd Chancelloz, 220. 

o The general intereſt that the People habe in 
dhe King and his Rights, is the reaſon why the Law 
accounts all Dtatutes, which concern him, general 
Statutes, and takes notice of them, though .they be 
not pleaded. 226. 


21 The King and the Common⸗ Walch make but 


one. $42. 


22 Ceſſa regnare, fi non vis judicare, 155. 


Kings Bench. 


1 Is a Fundamental Court , and as antient as 
the King dome it ſelf, 3. 8 
5 : Its Courſe foꝛ the time of entring Soil, See 

ail. 1. 

3 ÞCecciorari from this Court to an infertour 
Court , removes the very Recoꝛd it ſelf, not ſo in 
C. B. 13. 

4 Where the koꝛm of entries ot judgment in this 
Court was changed at the Bequeſt of the Plain⸗ 
tiff, 164, 


Laches. 


1 Of ſuing Livery Gall not prejudice a Luna: 
tique. 137. | 

2 Ok finding an Office, (hall not prejudices the 
King. 347. 


Lapſe. 


1 ThePatrons Title continues againſt Oꝛdi- 
nary , and againſt the Ring, til} Lapſe exetuted . 
152, 154. 

5 Is not grantable » neither before: » 092 after it 
fa + 154. : 

3 The title of Lapſe is rather an Iduinifren= 
on> then an intereſt. 153. 

4 It the O2dinarv dre after Lapſe , the Execy= 
toꝛ Hall not have it. Quzre R Wherher the King 02 
Metropolitan. 4. 

5 Ft is an I and Office af Tru repoled: by 


Law in the Ozvinary  Perropolitan, and King, 


154. 

6 The Collatton foz Lapſe is in Bight of the 
Datron and wilt ſerve him foz a Poſſeſſion in a 

Darrein Pꝛeſentment. 154. 

7 It the Tlerk continue inſtituted 18 Moneths, 
Laa induction, vet no Lapſe incurres to the 

ng. 154. 

$ Where , and in what caſes, the hzinging of a 
Quice Impedit againſt the Biſhops ſhall pzeventhis 


. Title to collate de Lapſe, and where not. 20, 11. 
14 The King is never ſuppoled by Lam to be HI 


Ik the King pꝛeſent by Lapſe, this doth not ſex 
ber the owſon from the dar. 32. 

10 JE the Biſhop collate w. ehren ie vet this 
makes fach a Plenarty , as ſhall barre the W at 
the 3 —— _— as 
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Law. 


Conſtruction of Law. 
See Wager of Law. 


I Civil 02 - Shire, which gives power tothe 
Maſter of a Ship to pion | it in caſe of neceſſity, 
held reaſonable. 12. 

2 Lex non curat de aiaimis „ as the odde hoares of 
the year, oꝛ odde farthings of a lumme. 88. 

3 Lex non cogit & impoilibilia, ſed impotentia excu- 
far legem, How to be under ſtood. 96. 

4 Lawes are Arti ſictal cteatures, and like na⸗ 
tural creatures affet their own conſervattan. 96. 

5s The Dcopeof the Law is to p:event Suits, 
and to pꝛobi de kot the Right, and the meanes of pꝛo⸗ 
ducing it. 107, 18. 

. 6 What kindof ſubtilty is allowable in the Law, 
and what not. 125,277, 343. 

7 New inventions in Law, are like new natures, 
which mar not be created, ecapt they max ſtand 
with jus commune, which is natura univerſa. 174. 

8 Folitiæ Legizus „ non leres Politiis dayrande, 

4. 

5 9 Agus Laie non recipiunt modum. 1 

o {hat weanes the Law hath appointed fo: the 
ennie of. thoſe things to a certainty , which are 
in themlelves uncertain, 17 4. | | 

11 Where the-expzeſſion et the party is uo moꝛe 
oz leſie ben che Lam wauld have ſary without him, 
there the exp:eſſion of the party is void. 28. 

12 The Rules of Lam muſt not be guided by the 
impꝛobidence of others. 218. 

13 Fiction of Law ts never to be admitted, 
vohere truth may woꝛk. 711. 

14 Uhat chall be eſteemed Hictons of the Law, 
and what not. 45 223, 338, 339. 2 

15 here the Law wilt rather tolferate a miſ⸗ 
chief, even againſt the Law ol Nature » then a ge⸗ 


neral inconventencp. 224. 


16 Where the Law of Nature ſhall prevaile a- 
Saif the Lay of Equity. 225. | 
7 Home melumpti ons of Law are lo violent, 


as 9 they be tall man cannot aber re againſt 


them. 297. 
28 See Courts. 3. 


Leaſe, Leſſor, Leflec. 
Deed. 


f Miſneſmer. 


x Where a Leaſe once defeatey 02 avoided , Gall 
never rile again. 7, 

2 How a Leaſe muſt be conſtrued , when it ſems 
doubtfull in the limitation of the Term, 18, 19,73, 
73. 

3 What woꝛds amount to a Keaſe. 18 

4 Jf a man leaſe the profits ofa Court foꝛ veares 
rendzing Bent, and the Leſſoz releaſe all the ſerbi⸗ 
ces, the Bent is diſchargty. 4%, 

3 be Lefſce muſt pay the Rent, thoughthe land 
be after, befo2e the dap, bf the Liaerate,  bevſdcu= 
ted 2 adds 2. 5 


6 N Leaſe be made From the making of che 
Leaſe it takes effect the lamt day, whether v1 be da= 


ted, 02 no. tac: 


7 Leſſee map be reſtrained by Condition not to 
alien, ſecus, if the Leaſe be to him and his alſignes, = 
70: a 

- 8 Lene fo; ſo manp veares as . 8. alt name, 
is good. 174. | 

9 Leaſes of Houſes it Fa and nlenatin to 
Churches are not ruled by the Statutes of 13 El. 
93 18 EL but by the Dtatute of 14 El. 269, 


Leet. 


1 A Rꝛeſentment that doth not e offence 
to be 1 the 105 A 13 g ene 8 
good en » if the tru o, pet 18 
futl and pero: ideoque ca ve: 1 29. g ? 8 | e fe 

2 In a Leet the jury muſt amerce, and others 
may afferre it, and mitigate it. 19. 

3 He thatjultifies the Diſtreſle, foz a wer a 
ament in a Leet, muſt of neceity in 


teage the offence to be done within rn 1 deren. 


129. 
4 Bailing ik it be out ot᷑ the 3 * ts wuulche 
able in the Veet. 247 


Legacy. 
Sde ron, 21. 


Prohibition. 


* > 
* 


* Libel: | 


1 ebe ins A err, and though Saves the wh par= 
ty ſealed, pet tis punihadls in the Sear-Ehamber. 
62, 215. 

2 Cannot be complained vc r ang, but by the 
party: getebed. 252. 

3 Cannot be juſtified: in the Diar-Thamber, 
though the contents be true, fecus, inan ation upon 
the Cale, 277. b 


bse aud gen, „ 


I But paſſe a pꝛeſent Fra⸗hold, and cannot 
in tuturo. 17. 


ommence in | 

2 Ik a Leaſe foz life be made, Habe ndum from | 
Mich. next, this is void, and livery by an Attoz⸗ 
nep after Mich. will not heipit, ſecus, if the Leſſoz 
himſelf make nr. 8 14. e 


Livery ling. 


1 Though aue r a Lana {not 
prejudice him. 132. y. * 


1 Ohe heir within unighted after 
of Me facher : may tut Y prefipety.”s 28 5 . 


0 


re,. "461 - a by; +58 
3 1 e King is not bound to give 
5 1 . 


into ber wet . 
Siſters name, foz 
ing ok due ceremony, 

5 How farre a fyoet 


— gat m: 


| * 


ne laid out oz Maintenance. 67, 68. 


6 The kozm ok a ſpecial livery „and how farre it 
uſeth to diſcharge. 90, 91. THY 
7 A ſpecial livery „orthe tender of livery, by the 
heir knighted. within age, diſchargeth all mean 
rates. 94- | ; 2 | 5 

8 Che heir of the Bargainck, who dyes befoze in⸗ 
roliment , ſhall be in Mard, and muſt ſue livery. 


136,322, 


2 London. : 
1 Hath a Court of Chancery by Vc of. Parlia⸗ 
ment. 63. | | 
2 The Sheriff of London is known in Law to 
be two perſons, 70. 
\. 3 A teturn of a Venire, by one Sheriffof- London 
is naught ,. and not holpen by the Statute. 70 · 
4 Cannot trv ſuch Cuſtomes, as directly concern 
their own Tozpozarion , by their own Certificate. 
© 5 Þ Deed inrolled will not bind the wife like a 
Fine, 2 Cuſtom of London, unleſſe the be exa⸗ 


mined. 217. ET _ 

6 The Cuſtom foz  Executozs of Fre=men to 
give Bond in Court of D:phans , as well as the 
Spiritual Court, oz othertoife to be committed, is 
good. 247. | 

7 The Cuſtom extends to Widows of Free-men, 


Lunatique. 
x Not pꝛejudiced by laches of ſuing liberp. 137 
2 Not puniſhed fo; killing a man, 96, 134, 
3 Puntſhed in traverſe foz hurting a man. 134. 
4 A Devile by alunatique to Charitable Uſes, 
not aided by 43 Eliz. 136. 
. 5 The eſtates and perſons of Jdeots and luna⸗ 


- tiques, by Lam intruſted to the King, 155. 


6 See Grants of the King. x3, 


7 (TheLo:dof a Wannour cannot grant the cu⸗ 


ſtody of a Copyhold, belonging to a lunatique, with- 
out a ſpecial Cuſtom, 216. 1 | 
s Where the Lozd of a Wannour makes ſuch a 
Gant, no intereſt is gain'd, but the Adion muſt be 
bꝛought inthe lunatiques name, 215. 
9 It a lunatique leby a Fine to the King, and 


declare the Uſes of it, by his Deed he is bound, 22.4. 


” 
ES EE We * PERL. 9 * 


Maintenance. 


1 It is not Maintenance to lolieite others cau- 
fes,  unleſle it be done foꝛ Maintenance and Mo⸗ 
2 2 Utis not Wainteyance koꝛ all the Tenants of 
a Wannour to jopn r in defence of a cauſe 


DUTT: title of all, though one onely be 
ved. ©2. *.* | | INSET eee — — 3 

3 *Tis Maintenance in any other, not concern d 
in the Fitie tozoyn with them, 22. 
1 Wherethe maintenance of a title purchaſed up= 
en a caſual Match, is puniſhable in Star-Cham- 
ber, Is, 116. | : _; 


dere ie Maintenance la mul, and unlgtptul, 


117. ; 


6 How it differs from Champerty, 117. 


Mandamus. See Office. 


Mannour, 


Cannot be granted, @eepting-the Courts, noz 
can the leſſee of a Wannour ſurrender the Courts, 
fo: thep are incidents inſeparable, 108. 


Marriage. 
See Baron and Feme. 
Marſhal. 
K 
Maſter. . 


1 Df a Shiphath power to pawn it, in caſe of 
neceſſity by the Civil Law, notſo-by our Law. 12. 
2 Df an Appentice, cannot aſſign , oz put over 


his Appꝛentice, foz it is a matter of Truſt, 134, 


13 5. 5 
3 Way lend his Appzentice abꝛoad, yet ſo as he 
maſt ſtill remain ons of his houſhold, comming and 
going. 134. | | ex 

4 Cannot ſend his Appꝛentice out of the Realm, 
unleſſe the Nature of his Trade require it, as Mer⸗ 
chant, Sayloz, and the like. 137. 28 


Mean Rates, 


x Shall not runue againſt a lunatique, though 
he neglect to ſue his livery. 137. | 
2 No2 againſt an heir knighted within age, who 


tenders his liber, (as he may, ) os hath a ſpecial 
liber granted him. 91. 8 9 


Melius Inquirendum. 
See Office. 
Meſne. 


1 A U:it of Melne may be bꝛought by the ſec 
cond oz third Lozd, as well as tenant in Demeſne., 
21. 


2 It the general iſſue be pleaded, the Plaintitt 
may have judgment p:eſently , but it he pꝛoced to 
zopn iſſue, he may be totally barr d. 199. 


Metropolitan. 


r 
2 S cel Ordinary, 
3 Miſnoſmer. 


1 What Uartances o: Wiſnoſmers of-the Coꝛ- 
vozation are fatal, aud what not. 124, 125, per 


rotam, 
2 > The 


M 


2 The beſt co urſe in doubts of Wilnolmer , is to 
tauſe the verdict to be found, that the true Coꝛpoꝛa⸗ 
tion did grant by the Name, pro ut, &c. 1257 

3 Thejudges ought fo ro mould the ſmall diſoz= 
ders of the Name, as to ſupply the Act of the parry, 


Don --Miſ-recital, 


x Df the Obligation in a Declaration, where it 


makes it iyſufficient, and where not. 18,19,20,116, 
117. 5 


Declaration in an E jectione firme, 18, 19. 
3 What not. 72, 73. 8 
4: Where the Miſzrecital of the Leaſe ſhall not 


pꝛejndice the Gꝛant of the Reverſton expectant upon 
tt. 128, 129. 75 „ 


5 Wil-recital 


ſecus, in a Gzant of particulars ſufficiently once al⸗ 


4 


tan, a MW 
it cannot fruſtrate, it may diminiſh the Gꝛant. 171. 


Miſ-rrial. 
Not hol pen by conſent of parties, 5. 


4 


Modus Decimandi. 


See 8 SY 
> Preſcription, | 
1 Js not good of a thing foz which no tythe is 


due de communi jure. 11. 


> Fox Rent koz a Houſe out of London canhardly 
ſtand to riſe oz fall, accozyding to the Rent by Pꝛe⸗ 


* 


ſcription, 11. in mar gine. 
3 It two ſhillings a year, and a ſhoulder of every 
third Der have bern paid foꝛ a Park, as a Modus, the 


koꝛm ot tꝛthing rema ines, though the Park be diſ= 
parked. 37. 


4 I all che Deer dye, the owner is not bound to 


replenich it. 40. 
5 Modus & conventio fac iunt legem. 40. 
6 Ik the third part of the pꝛolits of Court of a 
annour be paid fo: a Modus, and then the tenan= 
cies all eſcheat, Quzre, if the tythe revive. 40. 
7 Way be part certain, and partcaſual, but can⸗ 
not be all caſual , foz ſo it may fall into a non deci- 
mando. 40. 


8 Is an actual diſcharge of the tythe. 42, 118. 


9 Js turned into partof theParſons inheritance, 


and Dpiricual kee. 42. 
10 Landman be given in diſchaage of tpthes.42. 


11 I ſuch land be aliened by conſent of the Wa⸗ 


cron and Oꝛdinarp, oz recovered after aide prayed 
of them, vet the tythe hall not revive. 42. 
12 Che fozm of pleading it. 43, 118 
13 Foz a Park the Fozm of pleading it. 44> 45, 


14 Foz Paſture whichis turned into Meadow, 
and Tillage , reſtozes not the tythes in kind, but 


Ditneſle one koz another, 91. 


fa general Sꝛant will p:cjudice, 


6 Where the Gꝛant is of a particular thing cer⸗ 
ilærecital in the ſrme Dentence, though 


15 In the tryal of it, the Pariſhoners caunot 


N 


16 Way be ſued foz in the Spiritual 
Rh. n piritual Court, if 


m be agreed by, aud between both partie 
but if the cuſtom be denyed., a Pꝛohibition muſt 


8, 
be 


| N until it be tryed at Common Tann. 247. 


17 To be diſcharged of tythes of the lecond Way 
027 ſing the firſt Hay into cocks , is a good cu- 
250. „ 5 3 | 


18 4 Fukom to have, tithes of all the 1 


5 


the Pariſh, being reckoned together as it they were 
one maus is void. 329. „ 


1 Ff*» - . * » 2 & * b » 
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I a popul ar State wtll receive a Honarchr⸗ it 
ſands well with the Lam of God. 145. 


Murder. 
.. 
8 0 99000 r» 8 S &.b 


1 The killing ot a man by a Lunatique, ozof a 
Thiek oz Burglar in vetence of a'mans perſon 02 
houle - tis no murder. . 

2 It two men tilting o tourneving in the pꝛe⸗ 
lence of the King oꝛ two Maſters of Defence-plap* 
ing their parts, kill one another, this is no Mur⸗ 


«@ „ 


Der, 134. 


> _ 


Neceſſit . 

1 Neceffiras eſt lex remporis, {c. inftantis. 119. 
2 Where the neceſſity of avoiding a: greater in⸗ 
conventence ,' will excuſe in Felony. oz Treſpaſle. 
a MOSES RE 
3 The Law permits not a man to kill him that 
aſſaults him, when he y2zays neer his laſt refuge, 
becauſe he foze=ſees he ſhall be dxiven to it, but he 


mult ſtap till the neceſſity beat his full period. 159. 
4 See Maſter. . e = 


5 Sec Eſtoppel. 7. 


6 See 25 H. 8. c. x1. Diſpenſations. 
New Aſſignment. 

n) EA. 

2 Way be made in the Replication, though ne 


place at all be aſſigned in the Declaration , audiſ= ' 
ſue may be joyn'dupon it. 176. 


Nobility, Noble. 
See Peeres of the Realm. 3 


Non eſt factum. 7 


Cannot be pleaded to an uſurious bond, 02 a bond 
taken againſt the Stat of Dhertffes, 72,1 is. 


Non Obſtante. ERR 
1 The King cannot. bythis enable aperſon diſ- 


abled by At of Parliament, 0z by the Common 
Lav. 75. & in matgine. | 


Guardian of the Syiritualties granted a 
» Che Guardia ee Pifpens 


* 


N 


D ttpentatton te hutd tn Cemmendam non obſtance 3 J 
ramento Rebgionis, rer. Ae 
3 Whete',. atv in what rules the wing 1 vi 
pence tort a Statute, bebte non obttante zn 1h 
nov 145, 214. 4H 9 


02 an unttue co 
5 
230. 
6 A Non Obſtante is 1 to no man in 8 
Patent, and tis in — Attoznep Ge⸗ 


neral. — 1 
n 


1 If the Treſpaſſo:s ſever in plea and the Plain⸗ 
tiff be Non-ſuit again. ons de judgment , this 


is a barre againſt both. 76, 
Nal ſ 


"x an Kane . abit 1 
one pattß, and pꝛocted 1th the other , yet. he mar 
be non uitedf 970 ene {arg o * ation * 
foz e a.. 1 


1 
1 Nerds not to be given, where one is bound to do 
an Ick by Bond. 51. 


2 Muſt be given of a thing that is ſecret, 51. 
3 Where one aſſumest as much fo: one load 


of EA ood received, as the Uendoz ſhould p:ocure fo: wp 


another load, notice moſk-be given of the Hale and 


Pꝛice 17. 
4 Where one 8 to pap the Plaintis (in con⸗ 


ſideration at fo 7 7 its, he giving a 
Nan ot his G nd Caries.) his Coffs aud 
Charges at his tit coidivin to D, Notice malt be 


gien not only of. the Caſts. but of his firſt dt | 


to D, also, 68. 2428 ; 

5 (hers, notwllthilantiing £o 
Ellrepment, directed t th ff oz Cozonex, the 
tenant cannot be imp2iſoned foz contempt, though 
he do Waſte, otherwiſe if the zit had been directed 
tohimſelf, 85. | 

6 Notice cannot be pleadedto be given to the exe⸗ 
tutoꝛs, without averring. the death of the Teſta- 
oz. 93. 

7 It the Delinquent bad notice of the Kings 
Pzoclamation , it aggravates his Offence againſt 
mon Tay; 720. 

t Mortce of a BY Law, ts requitite ether 
to 4 4. — oz ſtrangers. 212. 

9 Where the new Feotkes cannot ve ſei ſedto the 
old Uſes , notwtthftanving they had Notice of 
them at the time of the Feofkment. 349, 350. Sec Uſes. 

10 It the:Glerk de depꝛived oz reads not his Ar- 
ticles, Notice mult be given, 318. 


Nullum Tempus occurrit Regi. 
How unteriad 152, 1545 347. 


Number . 


1 J. che Venice fac. be ad triandum exitum, in the 
ſingular uithiber , tis good envagh, thongh many 
iſſues are fopned; <6: 

1 At the title of os 

na jurat, tn the ptar t- - „ *tts good enough, 
though onelp one bs add, 86. 


4 Anon Gita kite; wilt eure bit recttalz 6. 1. 1 
recital, in u ſecus, of an . untrne We 08 
ther, come both into 


5. So it be enter a 


neevarsther gede Notice, noz make Bequolt. 14. 


Additton by Tales, be Nomi-  ſirffftten 


o 


the Dtat, of 31 Eliz. rithes, 
aa Chon tk, of 37 . be Pariſhes, ot 


Arctent, 133. 
| Nulance. 


1 It two Houſes, whereof one hangs oder the 6 o⸗ 
one hand, the wꝛong is purged. 


131. 


2 Mien come intꝭ ſeberal handw again, no acti⸗ 


on ties, nos complaint cam de made fox Medeelle of 


the pꝛecedent inzury, 131. 

er thoYouls-be divided; ont or” them be 
vulted down-and'butitup larger, now a Diod/per-— 
mitrar will ive, but judgment cannot be given pro- 
ns. tip mode then . frievsaloof the dver=hang= 
vin; 137. 


and utthafe the Hou op Land a pn. 
wßecher thes px bite dge 


chr ether e d eee the other. 131. 
la man habe a Would and ancien 
part Hate the Hout and Aands avzoriing; and then 

build now though the Youles be after divided, the 


Pꝛiviledge can never be reſtozed, 131. 


98 5 . „ , . 


- — wn 
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Oath, 


1 Che Kingis not vaund to give Livery to the 
heir, tiil the Dathof ' Dupzemacy taken, 74. 

2 The Eccleſiaſtical Court cannot examine the 
Delinquent upon Dath, 84. 

35 See Nog obſtante. 2 


Obligation, Obligor, Obige 


1 Jopnt and ſeveral. ſued in ſeveral Courts, leves 
ral executions. 2. | 

2 Where the Obligo: nerd not leek the Obige, 
though ns place of payment be appeiuten. 38. 

3 Oblige makes Feme of the Obli gez Execu⸗ 
trix, and dyes. the Aetion is ſuſpended and extintt. 
IO, h 

4 The Beleaſe cn Difcharge in Lats of one Obs 
ltgo: releafes oz viſchavges the other. to 

5 Eondition'y foz perfomance of. Covenants, 
whereof fome are voii be che Common Law ſtands: 
good foz the reſt , other wi ſe it is where part is void 
by Dtatute Law, 14 

6 Comditton'dtolave harmleſs of Efcapes diffi 


cult. 14. 


7 Comition'd to do fuch an Ft : the Oditaee 


$ lnchpimnca Hbris, goes fo2 30 1.13, 
9 In ſeſſanta ſwrö, 8005 fog 60 l. 19. 
10 In octigenta libris, n good fo 30 1.19. 
11 · In ſexagincis kbris, gd för 60 L. 20. 
g 12 Septuaginta & Quinquaginta , allowed foz 75s 
. 116. 
13 In octeſima libri, Quzre, if gos for 80 I. 77. 
14 1 in the Declaration, makes it in⸗ 
19. | 
15 How it charges the heir much otherwite than 


16 He⸗ 


a Warranty real. 25. 


tort at re moſt ufual-Dooz of 
| - part q the Church, where part of the land tes 5 


a man have an ancient Houſe and Vighes, 


do onety ſuſpendesd and ali 
revive again upon Diviſſon , and be lo extine atter 


t Ltghts,any | 


: 
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19 J two joviit and foboral. Obligezs be ſued 


O 


16 Deveral ations may be had againſt ſeveral 


heires, and execution hall ceale againſt each of 
them till it may be had agatn(f them all, 25. 
17 Condition d to pay the ſhoulder of everp third 


Der which J kill in my Park, vet I may diſpark 


it, 40. 2 

18 {hen it is made by two jopntlp and ſebe rallp. 
roch are Pzintipals, and neter can babe a Flegiis 
acquierandis.ggainft the ather, without he bo ene 
named, as ſurety in the Bond, 53. . 


zapntly , the lama kind of: execution. muſt be taken 
againſt all, otherwiſe when they are ſued ſeveralty, 


$9. 8 : 3 | 
20 It they be ſued jopntip, and both taken by Ca- 


pins; the death ez eſcape of one Hall not viſcharge 
the other. 59... 9 


1 they be ſaed ſeveraily „and fatigfadion be 


once had agatnft one, oz againſt the Sheriff, upa 
rhe. efcape_ of one, the other may have an Audita 
Querela. 59, W 

22 Ik a Biſhop, Dean, Parſon, Micar. et. take 
an Obligation to them and their Ducceſſo2s, it goes 
to the Executozs, 64. 

23 Where an Obligation is made againſt the 


| Searute of Uſury , oz againſt the Statute of 


Sherif6s, Non eſt tactum, cannot be generally plea- 
de d. 72, 166. 

24 See Acceptance. 3. 

25 Contitiou'd to pzeſent 1. S. to a Benefice if 
the Obligoz pꝛeſent J. S. upon a Symoniacal pzo= 
mile with a Stranger, yer the Condition is not 


26 Condition foz perfozmance of Covenants 
though the Covenants b:oken be releaſed, pet the 
Bond remaines under foafeiture, 168. 

27 Cannot be deliperedas an Eſcrow to the par⸗ 
ty himſelf, 246. ; 


avoid an Obligation. 2 66,267. 
29 Wherethe Condition of an Obligation map 
be expounded by a matter de hors, 269, 270. 

30 It an Obligation be condition d to ſave harm- 
leſſe and then an Allumpfit is bzenght, tik the action 
be not e xattly laid accoꝛding tothe pꝛomi ſe, this is 
nolawfull damnifcation, 270. 

31 In Obligation of 200 l. to two, ſolvendum 
20d l. to ont, and 100 l. to ansther, is clearly a void 
ſolrendum. 172. 3 

32 Conditon' d that the Obli goꝛ ſhall not be aſſiſt= 
ing to I. d. in any ſuits to be pꝛoſecuted agi nſt the 
-Obiigee, vet if the Obligee ſue 1. 5. and the Obli⸗ 
£02, they may jopn in Erreur, 3 04+ 


Office before the Eſcheator., 


ger Inquiſition. 

1 Uoidfoz B ancy.in it. 30. 
2 Found Tibet ius inquirendum, which doth 
2 bew the warrant of the firft Ockice, both are 
vol d. 38. 
3 Found upon a Melius inquirendum , where it 
volds the fozmer Office , and where both Offices 


make but one. 50. 


4 Found upon a Melius inquirendum, andteciting 

the firſt Office, without chewing before whom tr 

was found, is good, bf it were found virrute brevis. 
38, 73. | | 


O 


5 Found upon a Melius after an-lpgoramus; 18 
bold, it the Melius mere reſtrained to the inge te⸗ 
nure onely, and not at large. 73. = 


& Fodndin our County of all the lands, whereot 


ſome lye in another Countp, is no Office in Law, | 


but koz the pz6bper Dire. 91. | 


- 


cor to avoid the Subjects charge of many Dffi= 
OTE vo en rt ti pf 1 

8 When the Office fixvs the Deſcent of a Ves 
mainder, there ought to be a new, Office of the death 
of tenantfor life, ꝶ- 27. 


9 But by the Kourt ag he Court, the Fre 


Certificate is allowed in tuch caſe. 7. 

10 I an inquiſition ſei ſe two parts of the land, 
two parts of the Tovowden ate ſeiſed by conſes 
quence , without mentton of the Bdbowſog. 127. 

11 Where the Return of the UnquiMtton. ſhall be 
ſaidto vary from that-Ulzit to the:Eſcheatot , and 
where not. 253. EL I wie 2, 


Office of Court, See Court. 


Certificate. 
See & Sheriff, 
5 E. 6. c. 


x Is puniſhable by action of falſe impriſonment 
foz arreſting anotyer, vp Pzecept from an tilegal 
Court. 63. „ 

1 Dficoof Steward 
grantable to ayother, hut by the Ning. 170,151. 
3 Office of Cuſtos Rotulorum, oz Thief Juſtice, 


not grantable to ta. 153. 
28 Where Dureſſe ok Ampziſonment will not = granſadle to ta. 15; 


4 The Offices in the Gift of the Chief Juſtice; 
ate nat grantable fo; leſſe then lite. 153. 


Ordinary. 


Arch-biſhop. 
See; jure Patronatus. 


{ Adminiſtration, 
{ 5 E. 3. pro Clero. 


(21 H. 8. c. 


1 Yoow ſubjeck to the Yrch=biſhop, 15. 

0 Bow nor. 17 · 3 8 — | 

3 How above the Yrch=deacon. 16. a 

4 Dzdinavy may licence the luſt to 8 higher 

5 The diſtribution and diſpoſing of Deats oz 
charges of repaire. belong to bim. 69. 4; 

« . corpsl an Fdminiſtratoz to diſtribute 
the Hurpluſage. 8: 19 1. 2 | 
, He hall ne babe the trval of Saſtarde in an 
Acti on boz Dlander. 179- ; 3 | 

8 p ſequeſter; & the aint preſents not. 144. 

9 22 the Care ſorbed, if the Parſon fail 
at his &@wn Colt. 144. 


| ge Mercy any Pa⸗ 
rich he may x£quire 14 5 Pf Hat dap. 144. 
It It the Executozs refuſe to obe the Will, he 


max grant Adminiſtration, till they bo it; 144. 5 


7 Nach an Officris allowed by the Courſe of the 1 


of Eourss when full, not 


ko 


11 His Power after a Pꝛeſeutation compared to 


that of a Lozds, after Durrender of a Coprhold. | 


152. 
13 Bo Pt ok his can dif=app; opiate a Church. 
152. 

14 By the Ancient Canon Law there was but 
one Bihop who had ſole jurifdiction , and was the 
immediate Ozdinarp thzoughout. 188. 

15 The introducing of Duffragan Biſhops un- 
der him bꝛought in the reſtcaint of Irch=biſhopst in 
their Dioceſſe. 188. 
16 How the Oꝛdinarp ought to demean himſelf 
wheng Church is litigious. 242, 317, 318. 

17 Me cannot ref uſe a Clerk direciy,noz indirec= 
ip. 290. . 

13 Th? Court map p2oceed in caſes of Clergy, 
though he be abſent. 290. 

19 The Court is not bound by his Legit vel non 
legit, but map examine the party, 190. 

20 Jf he admit an incumbent pendente brevi, pet 
he cannot refuſe to admit the Clerk of the party who 
recovers , and return a Plenarty upon another 
Pꝛeſentation and Right. 320. 

21 (here the admiſſion of a C erk Gall make 
him lyable to an Action upon the Caſe, 317, 318. 

22 Yndwhere not. 318. 

23 Dee Action upon the Caſe, 27, 29. 


2 
— 
— 


Parcener. 


_ Maves a Feoffment with Warranty , and 
comes in as Uouchee, vet the ſhall have Aid. 2,26. 

2 2 SeeLiveryluing. 4. 

3 One cannot be diſſe tſed by another, without an 
Atual Ouſter. 120. 

4 It one grant Rent fo: Egality to the other two 
of 5 li. viz, 30 s. to one, and 50 8. to the other, vet 
tis an intire Bent. 172. 
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Pardon. 


x It the King pardon the Bꝛeach of Pꝛiſon the 
Pꝛi ſoner ſhall be reſtoꝛed to his Battail, which be⸗ 
foe was 16ſt, 67, 82. 
2 dee Action tor Slander, 18. 
3 Co arreſt a Felonafrer Pardon is not penal, 
becauſe tis an Ya of Juſtice. 67, 82. 
42 general Pardon muſt be pleaded boi th a ſpe⸗ 
2 A „to make the Defendant within the 

2 67, I, 

5 The king may pardon a ſuit in the Eccleſia- 
tical Court, even after Sentence, 82. 

68S. e Atlumptir, 13, 

'7 It the King pardon the Himonp, vet the 
Pꝛeſentation rematnes void. 167. 

8 Ik the King pardon the Uſury - vet the Bond 
is void. 168. 

9 The Parliament Pardons have ail declined, 
and gone lefſe 1 in latter times. 232. 

10 Þ general Pardon by Parliament, where it 
extends to aliens, and where not. 271. | 
| 11 Co plead Non Cup, and then to re⸗jopn with 
7 a Pardon, is a Departure, 271. 
The King map parden the burning in the 
hand in an Appeal. 294. 


P 
Pariſh, 


Church. 


See Chappel. 


1 Shall be underſtood to be all one with the Mil⸗ 


le, it the Wille be named firſt , and the Part 
ti oned with a Predi@, 6. * — 


2 Þ Chappel of Eaſe is part of the Patich, & de 


communi jure, Ipable to reparatzons of the Pariſh 
Ch urch.67. wo 


3 Thoſe that habe a Chappel of Eaſe, may te⸗ 
| a the Parish Church, ik they will. 67: 


1 The Parſon of the Pariſh Church may olkici⸗ 
40 at the Chappel of Eaſe, if he will. 67. 


5 It two Churches Parochial , be united , the 


Repartions (hail be ſeveral, as befoze. 67. 


6 Where lands given to a Parih Pꝛieſt are gi⸗ | 


ven to the Crown , and where not, be the Statute 


of — 173. 


Parliament. See Statute. 


x Where the Burgeſſes may be choſen by the Proa 
voſt and Burgeſles of the Cozpozation, without the 
Comminaltp. 15. 

2 Che Dtatutes of it bind the tenants in Anci⸗ 
ent Demeſne , and Lozds Uillaines, though ther 
contribute not to the Knights Fees. 48. 

3 When there is no Ic paſſed, noꝛ Becozd mae 
of it, tis as none, though the journal be full, 78,111. 

+ Vet an action wilt ive fo: akalſe Beturn thi⸗ 
ther. 783: 

5 Vn Act of Parliament againſt natural Equi⸗ 
4 void, $73 > às to make one judge in his own 
cauſe. 

6 An At queſtioned whether it be an Act. 109. 

7 What ſhall be taken to be the Oziginal Reco2d 
of 5 general ct, what ofa Special 109, 

8 The Low:r Moule had no journal Book until 
the time ok E. . 109. 

9 Pꝛi vate Aas are not inrolled without ſuit, as 
Gene ral Ys are. 109. 

10 The Courſe!in inrollment of Privat Jas, 
1og. 

ir Journals of Parliament are no Becoꝛds but 
Remembzances , they are not of neceſſity, noz have 
the alwapes been. 1 1c: 

12 All Pts of Parliament take Effect, and 
wo: k the beginning of the Parliament oz Seſſions 
unleſſe it be otherwiſe oꝛ dained by the Id. 111,232. 


Parſon and Patron. 


To what purpoles the Parſon may be laid to 
have a Fee ſimple. 7. 

2 Þ Leaſe by a Parſon to begin after his death, 
and conftrm*d in his life , hall bind the Succeſſoꝛ. 


70. 

3 Aeaſe by a Parſon defeated by one Succeſs 
ſoꝛ, ſhall never be revived againſt another. 70. 

4 He that holds the parſonage of D. as C om⸗ 
menvdatozp, by a Faculty oz Confirmation, whtle 
he rematnes Biſhop of d. is notwithſtanding an ab⸗ 
ſolute Parſon, 107. 

Ik a meer Lap man be inſtituted and inducted, 
he is Parſon de facto. 14,149. 4 


— 
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s Ft is a Malum in ſe fo: a 1 man to be pꝛe⸗ 
fented , and therefoze no Diſpenſati on can enable 
him to hold it, 140. 

7'Where, and in what caſes, the ex pꝛeſſe conſent of 
the Parſon is requi ſite. 152, 152. | 

8 Ik the parſon appꝛopꝛiate which is patron pies 
ſent, he doth dil · appꝛopꝛiate. 152. 

9 And that though the Clerk be refuſed, 1 52. 

10 Þ Commendam, oz Yppzopztation , map be 
made to the patron himſelf, without his conſent, 
152. 

11 The patrons It is the firſt and molt wozthy 
part in the pzomotion to a Benelice. 152. 

12 Where two Benefices are exchanged, the pac 
trons mu ſt pꝛeſent croſſe de novo. 152. 

13 By what name aparſonage is both granted. 
and pleaded, 1 52, 

14 The patrons pꝛeſentment ta kes place againſt 
the D:dinary, after Lapſe incurred „ and againſf 
the Ring lite tot ſe, 152. 


Partition. 


I Between two joyntenants deſtroyed the wars 
ranty annexed to their Eſtate at — Tab. 25. 
2 See infant. 11. 


Peeres of the Realm. 


1 Þ Capias did not Ive againſt them at the Com- 
mon Law in a trepaſſe vi & amis. 61. 

2 A Capias Ives not againſt them at this dap, not- 
withſtanding the Statute of 25 E. 3. though ther be 
not efpeciallp exempted, 61. 

3 Þ Capia»ynill Ive againſt them in a Homine Re- 
plegiande. 61. 


Perjury. 
1 Though it be not legal perjurv, it is puniſhed in 
the Star- Chamber. 6. 
2 Cannot be aſſigned in that part of the ber dic 


which finds a thing meerly out of the iſſue. 53. 
,3 Jn the Witneſſes upon whoſe teſtimony a ſen- 


tence in the Star-Chamber was grounded how it 


may * — 101. 


Petition. 


1 *Tis lawfull foz any Subject to petition the 
King. 210. | 
2 dee King. 19. 


Pleading. 


Barre. 
Replication. 
Seeg 3 
( Traverſe. 


Fn enhere the * of an Abertement in a De- 
claration , ſhall be ſupplyed by intendment,oz im- 
plication. 4. 
2 He who, pleads the perfozmance of Tovenants 
generally ,- muſt plead the indenture 02 deed li ke; 
wile, 8, 81. 


3 It marks pleaded, though the. Covenants be 
e 13. Quære, | 
='4 He that pleads the Rent was behind, nerd not 
ſay twas demanded, 8. 

5 Dtherwiſe in juſtifying an Entry foz non 
payment, 8. in mar ine. 

s Ypw the pleating muſt be to wing wn De- 
mandof the Rent in iſſue. 8. 

7 Df ſpecial Dtatutes muſt be. 8 8 

8 I the Replication be inſuEicient , „and few I 
no title, judgment cannot be given fo: the Platn⸗ 
tiff, though the Barre be inſutkicient. 14,19. 
9 Toa Declarat on in a Replevin, that aſſigns | 
no 12 it good enough. 17 

10 In Debt koz Rent , if no place be alli gued 
where the Leaſe was made, the Defendant in his 


plea confefſing the Leaſe , makes the Declaration 


good. 62, 
11 Ot the Common Law , as a Guſtome of the 


Realm. 18. 


12 Wp a Carrier that he was vilchargeriof beep 
ing, without ſaying of carrying, nat good. 18. 
13 Surpluſagein a a Count 02 Declaration, hurts 


not. 23. 


14 A Fine oz Rccovery, whi chisa Netcoꝛd, muſt 
be pleaded entire, but a Feoffment may be pleaded 
foz part onelyp. 24. 

15 He that comes in as Uonchee, and would a= 


void the Warranty, by change of the Eſtare , muſt 


ſhew how the Eſtate is changed. 6. 

16 I a plea be upon a Deed, it muſt be hewed | 
in Court. 38, 218. + 

17 Ok a Feoffment , with Warranty, is double, 
without relying ou the Warranty, 29. 

13 Of a Feoffment from two ; with Warranty, 
and relying upon the Warranty, is double, foz he 
mutt rely upon the Warranty of one. 29. 

17 If the Warrantoz adviſe-ſeveral pleas in 
an Adion where they cannot be cd. the tenant. 


map choole which plea be will, but ſhall have re⸗ 


compence onely againſt him, whole pleahe follow- 
ed. 29. 

10 Df the Cuſtomes of Gavelkind, oꝛ Bozeugb 
Englich. 3r. 

2x Toa Declaration in aPzohibition;the form, 

9. 
; 3 To a Modus decimandi fo2 aPark , the fozme 

. 3 The foꝛm of pleading the diC- -parking a park, 
45. 

24 Of Ancient Demeſneis well enough where 
the land is onely pleaded to be held of a Wannour 
that is Incient Demeſne , * other averre= 
ment. 47. 

25 Thefozm of pleading in an ation of Debt 
upon an arbitrament. 49. | 

26 A fozmer awardpleaded,with a ſpecial aberre⸗ 
ment, will be a tarre in another action. 50. 

27 The fozm of pleading a thiug done in Chan⸗ 
cery, oꝛ any of the Courts of Webminſter, . 

28 In an action of falſe impꝛi ſonment, the tem. | 
63. 


29 That map be nought in a plea, whichis god 
enough in a berdic, 55, 6. 
zo Che con keſli on ot one Defendant in his plea, 
air not p2ejudice the other. 64, 193. | 
31 here a Cozpoz®tlon may de pleaded + withs 
out chewing the creation of it, where nat. 64, 211. 
32 The fozmof pleading a General Pardon. 67. 
33 Pleas plea ded out of time and oꝛder, axe idie, 
and not traverſable, 71, 72. 34 Non 
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34 Non eſt factum, may not be pleaded to au ulu⸗ 


rious bond, 02 Dherifks bond. 72+ 


35 The Declaration oꝛ plea need not aberre what 


will come pzoperly on the other (de, 7 2,78, 124. 
36 A plea may be pleaded puis darrein coatiauance 
fa Dem irrer, as welt as after iſſae; 81. 


37 Ak Jae oz Demurrer be jopned upon a plea 


pleaded pius darreia continuance of a Dꝛmurrer, vet 
the Court muſt conſider of the firſt Demurrer , but 
if the firſt plea had been to iſſue, the ſecond plea oz 
Demurrer had watved it, ' 81. 


33 In Ej<&Kione fitmæ, no place was aſſigned, 


where the Leaſe was made, and the 'Defendant 


onely „ not guilty, the Declaration was not 
good. 89. ä 
39 Ok a Demand. See Dem ind. 


40 Wherea peeſcription muſt be pleaded by war 
. bf a Cuſtom. 89. 


41 Where he whs cannot plead a pꝛelcription, 


cannot pleada Cuſtom, 86. | 


42 Df Notice given to the executo; , without 
alleadging the death of the Teſtatoz , is not good. 


93 


43 hat advantage may be had upon the general, 
ue, is loſt by ſpeci al pleading. 103, 104, 166. 

44 General iſſues may be pleaded without any 
inducement. 3. | 

45 Pleas amounting to the general iſſue, are not 
therefo:e inſufficient, noꝛ to be demurredupon, but 
the Court mult be moved, 127. 

46 Where the pleading to an action of Debt upon 
an Obligation, may be general, where particular 
actoꝛding to the nature of the condition, roy. 

47 The Feoff of the husband, cannot plead 
Detinue of Charters, in Dower, 113. 
48 It the Pdminiſtrato: plead that the Inteſtate 
was indebted to him 801. and that goods to the va⸗ 
tue , and not above , came to his hands, which he 
detains, and has nothing ultta, this is a good plea, 
though it amount to a Pleinment Adminiſter. 127. 
49 Þ ſpeciat Pleinment Adminiſter pleaded. 218. 
Jo Þ Plea that hath ſome kind of matter of 
Law, though ie ſcem ta amount to the general iſſue, 
was al waves allowed. 218. 

51 General iſſues are required, rather then a plea, 
#mounting to them to ſhozten Recoꝛds. 127. 

52 Tis in the diſcretion of the Court to allow a 
plea amounting to the general iſſue. 127. 

53 The kezmok pleading an amerciament in a 
Leet in a juſtification foz the diſtreſſe. 129. 

54 In Debt upon an Obligation, the Defendant 
cannot in his Plea take hold of any thing mentio⸗ 
ned by way of recital in the Condition, but muſt 
anſmer the Condition it ſelf, 130. | 

' 55 The toꝛm of pleading PleinmentAdminiſter.1 33, 
127,218, F 


56 Where ſome addition to a plea is neceſſary, 


though it be not iſſuable. 197,198,233. | 
| 57 He who pleads a Dilſpenſation from the 
Arch⸗ biſhop to hold in Commendam, confirmed by 
the Kings Letters Patents muſt averre the perkoꝛ⸗ 


on. 14', 42. | . 
58 The fozm of pleading aPatronage. 152. 
59 Non conceſſat, Where, and when a plea. 147, 
156 _ | 5 3 
60 The Conimendati ons ok pleading, 162, 292. 
61 The reſemblance twixt pugna miliraris , and 
pleading, and pugna civilis. 20, 21, 162, 164. | 
62 The Defendant cannot plead a Releaſe 


F pl 


— 


mance of the Conditions contained in the Diſpen⸗ 


D 


made after verdic and vefoze judgment, becauſe hs 


bath not day in Court, 1 62. 


63 GSvery man muſt plead ſach pleas as are pꝛo⸗ 
per koz him. 2, 162. | 

64 The Defendant cannot counter=plead the 
e title, without intitling himſelf, 162, 
163. 

65 hat things the Law requires in every plea, 
154, 295, 296, | 

66 He whojultifies by a Licence oz Liberty,muft 
plead it ſpecially, and cannot have advantage of it 
upon the the general iſſue. 174, 175. 

67 Where in pleading an eſtate made to a feme 
covert, it is neceſſary to averre the aſſent of the ba⸗ 
ron, and where not. 204. 

3 Surpluſage in a plea 02;avowzy, hurts not, 
200, 

69 The koꝛm of pleading in a Trover and Tons 
verſion. 187. 5 

70 The fozm of pleading a peſcription fot a 
Wap. 189,19 0. | 

71 _ (hall be ſaid a double plea, what not. 
197,198. | 

72 See Eſcape. 5. : , 

73 The fozm of pleading an Act of Parliament, 
111, 22, 226, 309. | 1 

74 How, and to what purpoſes a Deedentred ia 
hzc verba, becomes part of the plea. 217, 233. 

75 The koꝛm of pleading a Euſtome to enable an 
infant to make a feoffment. 225. 

76 A Recoidcannot be pleaded inter alia ſecus, of 
a Statute, andthe reaſon of the difference, 226. 

77 Particular Dtatutes muſt be pleaded, general 
need not. 227. . | 

78 Every mans plea (all be taken ſtrongeſt a= 
gainſt himſelf, 23 4, 222. . 

79 Diverſe Defendants in one action, map ſea 
ver in Barres, not in Dilatozies. 244, 245. 

$0 Joynt Defendants may lever in their pleas in 
Abatement. 250. 

81 See Averrement, 9. | 

82 Where, by pleading a falſe plea, one may ſave 
his eſtate , which elſe were loſt. 258. 

$3 The kozm of pleading koz him who being 
executoz foz a time, is ſuedafter his time expired. 
265. 

84 Ik the Dekendant plead in Barre, Non Cul, 
and rejopn witha pardon, tis a Departure. 271. 

85 The fozm of pleading a Sant made to the 
King, 222. 2 

85 Why the Law abhozres double pleading, oz 
Negatibe pꝛegnant. 215,295. 

97 Where the Law allowes not of general plea⸗ 
dings, and why. 215,295. : 

88 A point of diſcharge mult ever be pleaded ſpe= 
tally, and che wed to the Court how, and why. 296, 
89 A falſe plea allowed upon a p:eſumption,that 
it is true, and lo anſwerto it received. 297. 

90 What things are requiſite to be obſerved in 
pleading of Unity, ec, fo as to make it a diſcharge 
of tythes within 3x H. 8. 238,3 11. ; 

91 He whoisno way p2ivp to the G2ant , need 
not ſhew foꝛth the Deed in pleading, 303. 

92 Ik a Devile to 3. and his heires, and it he dye 
without iſſue, that it hall rematne over, be pleaded, 
and as a deviſe in fee generally , the other party 


map either trayerle the deviſe generally, oz hewthe 


addition, z 10. 


titedin pieading it mil recited, is fatal, 3 16. 
| 94 


93 general Dtatute though it need not be res 


P 
4 


54 It part ot a general Dtatute be onelp recited; 


makes foz the pleader, 3 10. : 

95 Thetenant who aliens pending the Præcipe, 
may plead a Releaſe, but the incumbent who re⸗ 
fignes, pending the T2tit, cannot counter-plead the 
patrons title , and the reaſon of the difference, 319. 
96 The fozm of pleading koz the Oꝛzdinarp ina 
are Impedir. See Quare Impedit. 25 E. 3. c. 7. 
97 Theko:m of pieading. : 


Depoſition 
Sequeſtration. 
Union. 

Divorce. 

Cauſe of Refuſal. 


296. 


Plenarty. 


Juſtification. 
* Tndustion. 


Plegiis acquietandis. 


Lxes not koꝛ one who is not expꝛeliy named as a 
ſurety in the Bond. 53. 


Pope. 


1 His power in Commendams by the Common 
ID. 144, 145. | | 
2 His power to annex a Condition to an iuſtitu⸗ 
tion, accoꝛding to the Gloſſe. 145. 
3 In what ſence his power foꝛmerly exerciſed in 
this Realm, may be ſaid to be lawful. 146, 147. 
4 The onely caſe wherein the King and the 
Courts of the Juſtice did once here concurre to al⸗ 
— an Act concerning the Spirt tualtꝝ done by the 
ope. 147. . N 
5 The Papacy was a meer and plenary tyranny, 
towards Church men, and in Church cauſes , and 
A : 3 : 
6 By what Acts the Pope. eſtabliſhed his Ee⸗ 
tleſiaſtical power. 149. 
7 He map make an tuſtitution fo2 a time onely by 
the Gloſke, ac. 1 53. | 5 2 
8 His demelne called patria obedientia, but moꝛe 


truſp patria jugo aſſueta. 155. 


9 His pꝛobiſſons did make true and compleat in= 
tumbents. 155, 156. 


Poſſeſſion. 


I Df the perſon of a man there can be no volleſli⸗ 
on without Right. 99, 3 224x. 

2 The Lozdafter the death of the tenant is in 
Pdſleſſion of the body without leiſure. 98. x 
3 A ſole Claim, without mote,can never change 
the poſſeſſion, 120. 

4 Inſtruction upon the King gaines none, 322. 

5 Receiving my Rent, oz feeding on my Coms 
mon, gaines no poſleſſion of my Bent oz Common, 
but at my election, 322. 


6 Where the true Diner is clearly put out, and 


— ht only, and ns election to be, 02 not to be in 
on., 322, : : 


the Court ſhall take notice of any other part which 


ok Bevocation be reſerved by any w2bting ſealed in 


temoved, there he hathno eſtate oz poſſeſſion , bur 


ba f 12 my 2 * * 
le 
- = Ll 
f 


Poſſibility. 
I There cannot be a tenant in tail after poſtibli- 


ty of iſſue extinct, while any of the parties live, 43. 
in margine, 5 3 1 
2 Tenantin tail, and his ſonne joyn in grant of | 
the next avoidance, tis votd againſt the lonne, fo4 
that he had no actual poſſibility. 45. | 

3 G2ante of Eſtovers may have an Aſſiſe though 
the (ood be grubb'dup, becauſe there is a poſſibili- 


tp ok Wood , while there is ſoil, 43. in margine, 


4 The incident poſſibility of the {Mivotwes E⸗ 
are ame as long as the husbands Enſtomarꝝ E⸗ 

ate. 187. 8 9 
5 Fif baron and feme be tenants in ſpecial tail, and 


the baron onel levy a fine, the femes eſtate tail is 


turned into a poſſibility , andonely reductble by en⸗ 
try, ik che ſurvive, 257,2 59. : ; 

s Ik baron and feme be tenants in ſpecial tail, 
and the baron onely levy a fine , and de, and the 
wike enter, the Gate of the Conulck is turned to a 


 polſibility, if there be iſſue in tail at the Wives de⸗ 


ceaſe, 257,259. 5 ALY 
7 Ik baron andfeme be tenant in ſpecial tail, any 
the baron alone levy a fine and dye, the Wife by her 
entry becomes tenant in tail again, and not tenant 

after poſſibility, though that entatl cannot deſcend; - 
259, 7 


Power of Revocation; 


See Revocation. 


1 I the latter Act cannot ſtand with the fozmer 
Uſe, this is conſtrued a Revocation , though it be 
not ſoerp:eſſed. 312, 3 13. f EY 3 

2 A feoſkmeut of part extinguiſhes not the pows 
er of Revocation fo: the reſt; ſecus, of a Conditi⸗ 
on. 313. | 1 by 

3 It is to be taken liberally , and favourably,as 
being agreeable to Nature: 3 12, 3 13 

4 At upon a Covenant to ſtand ſeiſed, a power 


the p:elence of thiee , a laſt Will is a Revocation, 
within that power, but the new eſtate paſſes by the 
Mill, as a Will, and cannot be a Declaration of 
new-Uſes, upon the old Covenant. 3122313. 

5 Mil the Circumſtances of the pawer are neceſ= 
ſary to be obſerved by the Will, as it is a Bevocatis 
on, though not as a Mill.; 12. TOY — 

6 It be who hadconveved his Lands with power 
of Revocation, became afterwards the Kings debt⸗ 
oz, vet they were exteuvable by the Common Lay. 
1 TURN : - | pr 
7 It a power of Revocation by wziting have a 
clauſe, that then, and krem thence⸗koꝛth, all the Us 
ſes ſhall be votd , vet Rebocatien may be by Will, 
which takes noteffec, till after his death, 02 by dk 
appointed to take no effect , till 100 l. paid, 02 after 
death 312,313. e 

8 It the Land be held by Knights Service, a 
Will is a good Kevocation of the Whole, but it 
gives but two parts as a Wifi, and is not a good 
declaration foz any part. 313 1 

9 Quzre, if it had deen a Feoffwiont to Uſes, with 
Pre- 


ſuch power. 313. 


P 


Prerogative. 


1 Cannot reſtraine any part ot the Sheriffs 

2 The King may enable a Town not Coꝛpoꝛate 
to choſe Burgeſſes. 5. 

3 The King may by O2dinary erect a fair Mar⸗ 
ket, Marten, Park oz Foꝛreſt without granting it 
to any. 1. 

4 The King can recover no damages in a Quare 
Impedit, pet he muſt declare ad damnum. 23. 


. 


5 It the King take land by conveyance from 
him who purchaſed it of his Debtoz and after re- 
convey it, ret the Land is diſcharged. 45- 

6 2 Beleaſeof all Rights and Titles from the 
King to his Debtoz, doth not diſcharge the Land, 
46, | . | | 
7 If the King knight the heir within age, after 
the death of his father , he hath loſt the Wardſhip 
of the Land to, andthe heir map ſue Livery pꝛe⸗ 
ſentlp. 46. Sed Sure. 

8 The King cannot by non obſtante , enable a 
perſon dif-abied Ly act of Parliament, noz make 
him heir. whole bloud is cozrupted, 75. 

9 The King is net bound to give Livery to the 
heir noz to his Bargaine , till the heir take the 
Oath of Dup:emacy. 74. 


93. 
11 The King may grant a Mannoꝛ excepting 
the ?Uarrants, though they be incidents. 100. 

12 Ik the Ring jopn iſſue in a Lu: re Impedit, 
Which is not found fully foꝛ him pet if a Title do 
anp way appear, the Court muſt award a UW:it to 
the Bi:hop fo: him. 118, 1:9. 

13 How the Kings Pꝛoclamation may be ſaid 


to enkoꝛce the Common Law, if the Delinquent 5 


had notice ok it 120. | : 

14 Ik the Kiug have but two parts of the Yv= 
bowſon. vet he (ſhall pꝛeſent alone, 127. 

15 No Subject can be Tenant in Eommon 
with him. 127. * | | 

12 It the King grant the Wanno:, the A dvow⸗ 


ſon Fpppendant will not paſſe without ſpecial 


woods. ibid. | 
17 If the King be no party to the Quare Impedit, 
vet if the Title appear clear foz him, againſt both 
parties, he ſhall habe a Wit to the Biſhop awar⸗ 
ded koꝛ him, 127- | 

13 It the Rings title be not fully clear, pet by 
conſent of the Plaintiff he may habe a Witt to the 
Biſhop. bia. | 
19 I two parts of the Land lie ſeiſed by inqui⸗ 
ſition , fox the Ring two parts of the Advowſon are 
ſeiſed by conlequence, 1 27. without mention ofit. 

20 The Ring may grant a thing in Action, with 
expꝛeſſe mention of it, but not otherwiſe, 140. 

21 Uſurpation cannot put the King out of. poſs 
| ſeſſion, 140. no2 make his Bovbowwſon diſappendant, 

ſecus, in Cale of a Dubzec. Iod. 
22 The King cannot grant by Charter any pe⸗ 

nal Lab 155, 183. 


23 His immediate power is not reſtrained » but 
fluch Dtarutes as authozize infertour perſons, 
146. | 1 | | 

: 24 He cannot licence 02 diſpence with malum in 
e. 149. 


25 Nullum tempus occurrir legi , how to be under⸗ 


ſtood. 152, 154, 347. 


10 The King may have a Raviſhment of Mard. 


26 The King may grant a Mannoꝛ adeo plene, 


excepting the Ydvowſon, 170. 


27 Where the King may erex a Coꝛpoꝛation, and 
make D2:dinances fo; them, 110, 211. 


2s Where the Kings ereding of a Cozpozation: | 


doth include a power to make By-lawes, 211. 

29 Way revoke his pzeſentation befoze induction 
not after. 210. 5 
zo Where thoſe defects of fozm will make the 
Kings Gzant void, which will not vittate the 
Gant of a Subject, becauſe they are onely Pꝛero⸗ 
gatibe fozmes. 2:9, 230. 

31 Þ Gant by the King pro erectione, 02 ad 
cffeKum, makes a Condition. 23x. 


32 The King may be diſpoſſeſt of his Pꝛeſenta⸗ 


tion not lo of his Þ-dvotwlbn. 142. 

33 Nothing of Pꝛerogative, will paſſe in the 
Kings Gant, without expꝛeſſe and determinate 
Wozds. 243 3244. | 

34 If the Kings P2eſentation recite a title 
which is falſe , the Pꝛeſentation will be void, and 
not an uſurpation , but if the Pꝛetentation be ge= 
neral , and without Bight it makes an Uſurpas 
Non. 302. 3 | | 

35 The Rings Tenant p:eſents and inſtitutes 
and befoze induction dies, the King ſhall pzeſent a 
new, though the heir could not, in whole right he 
(mes to do it. 339. ö 

36 Where the King ſchall neither be anſwered, 
bound, 02 defeated by Fictions oꝛ Eſtoppels. 1bid. 

37 Though a Statute be extended, yet if the 
- come befoze the Libertate, he ſhall be ſerved 
firſt. 339. 

38 Ikone conveys his Land with a power of Be⸗ 
vocation , and atterwards become indebted to the 


King, vet they were extendable by the Common 
Lay. Ibid, F 5 


[ 


Preſcription. 


Modus Decimandi. 


SEE Cuſtome, 

1 It a Houſe to which Eſtovers be appendant, 
tall down, the Pzeſcription is not deſtroyed, but re⸗ 
vived by re-edefping. 39, 40. 

2 Whereit needs to be ſpecially pleaded, and 
where not. 44, 45- 


3 Y Court of Equity cannot lie in Peſcriptions 


63. | 

4 No man can pꝛeſcribe to have a Pew 92 
Seat within the Body of the Church, oz in an 
Ile oꝛ Chappel, adzopning to the Body, without a 
ſpectal reaſon , as pꝛeſcribing to repaire it, Ec, 
69. ; 

Ik it be pleaded, in Juſtification it muſt be 
traverſed ſpecially , and not by the general, though 
compehenſive woꝛds de injuria ſua propria abſque ta- 
li cauſa. 76. 

6 here a Pꝛeſcriptionis pleaded by way of a 
Cuſtome, (as ſometimes it muſt,) the nature of bt is 
not changed but it is a P:elcription (ill, 86. - 

. 7 That wbich is Common Right cannot de laid 
as a Pꝛeſcription, as to pay tythes duely is not 
preſcriptible. 107. | 

8 A Preſcription feʒ an Intereſt cannot be laid 
in the Unhabitants , becauſe they are not perma⸗ 
nent. 86. 

9 Foz a matter of viſcharge the mne 
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may be laid in the oceupiers, and not in the owners, 
uoꝛ by way of Cuſtome upon the land ſems, foꝛ a 
of intereſt oz inheritance. 118. 
o No man can pꝛeſcribe to his own charge,ones 
i”, as ta pay ſo much foꝛ tythes, but to pay lo 
much fox diſcharge of tythes, which is a Modus de- 
eimand i. 118. 

« 1 Where it ſhall ve laid to be miſ-laiy, 209, 
2 ; 


Pr eſentation. 


C Advowſon. 
Appropriation: . 
| Ordinary. 
See Parſon, and 
I batron. 
Pleading. 


(Qu Imp. 13 El.Simony 


x Where the Pꝛelentation by a Parſon appzoptt- 
ate ſhall dil appꝛopꝛiate the Church, though the 
Clerk be refuſed. 1852. 

2 The Pꝛeſentatien of the Patron after Lapte, 
takes place againſt the Dzdinary , and che King. 
1512. 5 
3 After Pꝛeſentation the Oꝛdinaries "hoc r is 
+; ba to the Lords, upon Surrender of a Copp=hotd, 

4 be difference between Pieſentation and Com- 
mendam, Ibid. + 

5 The Chancellozs Pꝛelentation to Benefices, 
under value, is in the Name of the King, 210. 

6 At the Chancelloꝛs Pꝛeſentation to a culiar, 
recitẽ the value, but faiſely, the Pzeſental on twill 
be void, Ibid. 

7 Leſſ fo2 veares of Mannoꝛ⸗ with the Prvow= 
ſon Appendant, the Church becomes bold, and the 
Leſſoꝛ pꝛeſents one, who is admitted, ec, and dies, 
Quære, if the Leſſ& foz pearesmay pꝛeſent. 285. 

3 Ik the Kings P2eſentation > recite a title, 
which is falſe, the Pꝛeſentation will be void, and 
not an Uſupattion , but ite the Pzelentation be ge⸗ 
neral, and without Right, it makes an Uſurpati= 
on. 302ꝛ. 

9 It the Biſhopcollate w2ongfully, the Patron 
may p:eleut upon him 7 yeares after, i t he will; 
302. 


and befoze induction dies, det the Aing (hall pꝛe⸗ 
ſent a=new , though the heir could not J in Wes 
Bight he ſeemes to doe it. 33%: — 


PreſemmenFin 8 Leet. 
Vide Leet. 4 
Preſidents, 5 


1 The 8 cbamber eofuled 5 to beiten 
judgment which ther ali N by be erronious , by 
reaſon of ſome late pzeſivents: 

2. Þ-ueyy ferm of CT tat defective in ſub⸗ 
dance, , pet way allowed. by. veafon of late pꝛeli⸗ 


unte 
3 Bale inthe dllzit of Aale, held ainendable 


10 Ik the Kings tenant pteſent, and inſtitures, 


tral 5 
2 


P 


by the Fourk, was vet adbiſed 
one pꝛelldent, to the contrary, 128. 


apon. by rtaſoii of 


4 ſafering of Common Vecovert 
as » Waͤrranted by multitude of Or 
97. 

5 P Wiit was b;ought containing both an E- 
jectione firmz, and atreſpaſſe of Yault and Batte⸗ 
ry, and afterward the Court adviſed of. judgment, 
becauſe it was without pzefident; 249 

6 Pꝛelidents of Courts, as weil as Lawes, art 
built upon Reaſon and Juſtice, & tantum Habent 
de lege quantum, de Jltitid.270, 


an and Poſteriority 


Thrare; Ek 
See * E 
| Infant. 


priviy. 3 
7 see Eſtate: e 


e, though he 7 fi Exile do not tes 
3 Pe ma nk 
tr hall be as gvod, 272 26 lame erzelentation. 


Privy Council. 
See Council Table, 


Proceſle. | 


chat Pꝛoceſſe of Star E hamber l be (ai 
be well ſerbed, and then. 195. nn 


Proclamation. © 


1 Utbere the Kings Pꝛoclamation may de dal to 
enkeꝛce the Common Lam tik the Delinquent hay 
nad of it. 16. 
e and in what Caſes the Kings r. 


mations: are biriviig? 55 1. 253. 
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'Prokibirion to the e Admniraly. 
Will ye. 


Lands. 11. 


2 Fo; holding ptea of an Agreement made at 
Sea, and pur in ackiting andſeated in Foxraine 
Lands , not ſo if onely a'bare. Remembzance had 
been made of it at Land: 7% 21122 


3 Upon a Libel by an nder agent « an 


Alien foz his-Goods, ascqufiſcated to his Maſter. 
79, 212. 


4 Fo: holding plea of things done in Fozraine 
Lands , though the Libel alſeage it, iu fra jurifdi- 


ionem maritimum. 80, 213 


5 Foz holding a plea a 3 thing done in any 


part, 79. 
Will not he. 


1 Foꝛ judging acaule within their juriſdiction, 
contrary to the Rules of our Law, 12. 
2 After a ſentence upon a furrmi ſe of a thing 


not appear ingauthe Libel, 292 213. 


Prohibition t to the EcileGaliical. 
WOT: 


Goſts. 
88 Waiver 
e EcclofiaRical Cans. 
Confiitatton, 


1 Foz queſti ontn gehe ——_ 


on 15. 


8281 een, & County Pa⸗ 
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238 Nen 

dens koz Burial 
end ad buztedel{ayhs 
. 3/0 invelnia tos tn 
him no Parſon , becauſe of. 
ritual Cou 
10 It the che lr 


A thy, 92 any other competent pꝛook. 
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* I Upon ſuit fo tythes of Gli ne a 


19. 
; * Fo: medling w 


1 5 Modus be denied , ttii it be tried. 247. 
- x Fox holding pleaof things dene in Foxraine 


4 Aegacy> and the P 


3 welt” 2 Ecci:li aftical "Court — 


Park diſ⸗parked, fo2 19 kae SHith 
en patd. 3 | RI 
5 It the Bennie RU te 15 the v= 


we : $166k of a Ded, 


Curmiſle that they are uſed as timber in that Coun⸗ 


ravling out of the Church, 


* O 


betaubalt detangs to the Leet. 246, 247; 


13 Los encroaching en the Court. of Orphans, 
247. 


14 Where the ſuit is upen Modus decimandi, it the 


15 Where they ga about to take pzoofes of eaits . 
neſſes in perpetuam rei memoriam, 248, 286. . 

16 Mpon a ſuit toꝛ the: ſecond hay, having patd 
tythe of the firſt, accoꝛding to the Cuſtome. 250. 

17 Upon a ſuit foz part of the Moner appointed 
by cdu ii out of the Lands deviſed to be ſold, foz it 
is but a Legacy in Equity, 265. 

18 Jf upon a tryal andvordict in a Pꝛohibition, 
a conſultatton be awarded, and the ſame be accepted, 

_ was tried befo26, 266. 

9 Foz conventing a: Pzteft foꝛ Felony to de⸗ 
11188 him, 290. 

20 Foz p2oceeding againſt - Lawyer foz defraud, ; 
where the woꝛds ſpoken were in Court in the de⸗ | 
fence ok his Client. ; 

21 Upon a ſuit foz tythes grounded upon a Cu⸗ 
ſtome againſt common tight. 3 29. 


Where it wil not ye. 


I 4 a Libel there fo: a penſſon depnble fox 
; 2 though it iſſue ont of lar land. 14. 
2 Upon a ſuit by aPartſh ageinſt a Chappel of 
Eaſe. Foz rep3ratious , if the Chappel | bury all the 


wn a kuit in the Gickeftaſtical Cort fox 2 
Pew oz Seat in the Pody of the Church, 69. 
4 Updn a tuit by the Parſon fox tyihese kintra⸗ 
rp toa verbal agrementfoz Monev. 176 
5 Wyert the ane pleads a reteaſe in barre 
why ref confelling thereleaſs 
oe t the inteſtate thho made it was an Ide⸗ 
they 4 7 3 — the Wedcp. 18 8. 
| 13 P2obgte of a Will ten Goods, 
ay Fane] trait Sine Lands. 158. h 
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| See Wirheſſes, OT g 

1 "been if halt de titetbev to be by Jury, when . 

not. 2. | 
2,'The Kings certiffcate” of a matter of Fact re⸗ ö 

a ooh 217 219. oz 'a"Pioo without Eſcepttvn, = 
4 Pig perty. 4 
8 10 Gier of Woods taken dy n tealte⸗ | 
red, by a Sale in Marker ivident, bona fide. 9. : 
Pfötècti n. | 


x The day of the date ſhall not be accountey. 
part of the pear, 146. 

2 It it be fo: leſle then a whole pear this is void. 
15 


: ' What is wroudht de the Kings peotection of 
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3 Where the taking of a matter by pꝛoteſtation, 
hai fave the Confeſſion of it by IO 164. 
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3 
Quare Impedit. 
Vide W. 2. cap. 5. 


1 Þ Diſturbance is neceſſary to maintain the 
action. 137. 

2 Che nature of it is to be final upon Ron⸗ uit, 
oz Di ſcontinuance. 138. 

3 Ik it be purchaſed againſt two, pending a 
Fo2medon againſt one of them, it abates, though the 
plaintiff declare of a new Diſturbance, 137, 138. 

4 Mill abate, if it appear of the plaintiffs own 
chewing, that the Church is full ot᷑ bis Wat 
on. 15. 

5 No Damages are recoverable in 6: 

.6 Then bzought by the Bing muſt declare ad 
damnum. : -.: 

8 7 Mili ive of a Church in Antient Demeſne, 
4 

x The plaintiff never declares of a preſentment, 
without any moze , but alwapes lapes a Setſtn of 
ſome Eſtate oz other, pet a pꝛeſentment doth of tt 
ſelf both make and probe a Fe. 102. Vide Tra- 
yerle. 

' 9 Where Vaccariam inſtead of Vicatiam, was As 

mended in the Oꝛiginal. 118. 

10 Ik the iſſue be not found foz the Ring, asitis 
jopned, pet ik lyfficient matter be found foz the 
King the Court muſt award a Wzit for him. 118, 
119. 

1t It the king be ub party, pet if his Title be 
clear againſt both parties, a UMzit to the Biſhop, 
Gall be awarded foz him; 127, 163. 

12 Ik the Kings title be not fully clear, vet by 

conſent of the plaintiff a Wait to the Biſhop mak 
be awarded. 17. 
713 In a QuareImpedic by the Ehanncelour and 
.. Univerſity , it is a good barre, that bofoze the a⸗ 
doldante, the Wanno: was ſetfed into the Kings 
hands, foz the penalty of 20 l. a Moneth. 126,127. 
14 Ik after pielentment dy a fivanger, the King 
graat the Wannoz, with te Advowfon, the Pa= 
tentee may have a Quare Impedit, and make his 
title by the lalf-ptefentment of: ther king, without 
menttoning: h0'ptolentment:of the ſtranger; 14 

15 The Patente may maintain a Quare Impe: 
dir. , upon the dery firlt Diſturbance , if it be ex⸗ 
p2elly mentioned in Gant, norwithftanding it be 
«thing in action. 140. 

16 An Aſliſe of Darrain Pa purchaſed, 9 
hanging! a Quite lmpedit for the lame abordance 
à bates. 184. 

17 In a Cute Empedic borh Plant and Defen= 

dant one e el another, 1 
BY The. 
chop, as welt as the PlaintdE,'163. 

22 JE the Plaintiff be on- luit, oz the IDifene 
dint never aþpeay',' vet neither can have a Wait to 
the Biſhop, until they have made a title - apRears 
koz kozmes lake. Ibid. 


| ie the general iſſue the 


have had, and tall now 


kendant Halt Have a Wzit roche Bi- 


10 {heii-ng. Difurba 555 is 5 pleaded; which is i 


pla aintif may either pzay 
a Mzit to the Biſhop pet ently , 02 at his 
maintain the Diſturbance foꝛ 1 FR Ad "99m 


21 I the plaintiff pꝛoced to maintaine the Di⸗ 
ſturbance , and it be found againſt him, he hath 


loſt the benefit of that ju 1 bete which he might 
totally barred, 198, 
320. 


22 (here the judgment Hall be to have a Mzit to 


tze Biſhop, though the Church ſcm fall by Record. 


I93, 194. | 

23 Leſſee fo veares of a Wannoz , with the Ad⸗ 
vowſon; the Church becomes void, and the Ltfſoz 
pꝛeſents one, who. is admitted, ec. and dies, the 
Leſſck foz yeares pꝛelents, and being diſturbed, 
brings a Quare Impedit, Quære, 285. 

24 If the Biſhop collate befoze Lapſe , the true 
Patron may have his Quaie Imp dit, o2 pꝛeſont up⸗ 
on mne after if he will. 3 

5 He who is in by w2ongful Collation , the 
Biſhop is vet ſuch an Incumbent , as muſt be na= 
med by the Patron in his Quare Impedic 2 if he doe, 
being ones. 30a. . 

26 What pleas the Oidinary 3 62 Aucumbent 
might habe pleaded at the Tommen Law in a. Qua- 
re Impedit, and hom ther may plead at this day, 
Vide 25 E. 3. pio Clerico. cap, 7. 

27 The Jucumbent canugt barre the plaintitt in 
a Quare Impedit, by iutiti int aur other then the pa⸗ 
tron under whom he clai mes. 319. 

28 Several good adviſes and counſels * the 
plaintiff in a Quare — * | 


Quarentine. 
Vide Magna Ohartg cap. 7. 


x Qui ſentit onusſencirs debet, & commodum. 3. 

2 dd ab initio non var * cons 
valcicar, I9 2 130, * = 

3 Quo pennitta . See:Nufance. 
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Raviſhment of Ward. 


1 How\itagres 02 diſ:agets with the Iction of 
treſpaſſe at the Comman Haga. 24,8. 
= "A Becobery in * is Barrety. this. 


77 Wamages at Common Lam remgtries . 
_— zu this thoug n 65 them not, 


he Baviſher g bee de Dave, by 
ar noꝛ arvian le es no ove 


e 2 wp 


fettton; 
ID * onely demeter — det 


pation; 
ni e 


7 3 be bzoy 
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* 
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gainſt the ſecond. c 
both. 99. " IF -H 
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ww 


8 Ik it be brought againſt the firſt Rabtſher, the 
balueof the marriage and damages are. recoverable 
= him, though the ſecond Raviſher married 

im. 99. 

9 The verdict may be conditional, and the judg- 
ment, 99, 100. 

10 The verdict may find the Ward married, 
without ſaping by whom. 99, 100. 


11 The Ravilher is bzanded by Stat. as malz 
dei poſſeſſor. 100. 


Receit. 


The feme cannot be received after a verdict in 
waſte againſt her, andher husband. 177. 


Recital. 


2 Recital made in the Condition of an Obliga⸗ 
tion is not material, noꝛ can be taken hold of. 130. 


Recogniſance. 


7 Way be taken by the ſeveral judges out of term 
in anp part ot England. 195. 

2 When it is taken in London and inrolled in 
Middlefex , where the Debt oz 3-ire facias bzought 
upon it muſt be laid, 195,196. 

3 It is a Recoꝛd from the time of the acknow⸗ 
ledgment , and vinys perſon and lands from thence 
befo:e the inroliment. 1 95, 196, 222. 


4 Wherea Capias was taken out ayon Recognt- 
ſan ce. 29. 


Record. 


Common Pleas. 
See 
Cerciorari. 


1 What is the Record ot a General, and what of 
a pꝛibat Ic of Parliament. os. 

2 A Recoꝛd muſt be triedonely by it ſelfe, Teſte 
meipforum. 110, 


3 Uhere upon a Recoꝛd certified ſmall variati⸗ 
ons ſhall not hurt. 179. 3 


4 Where a matter of Recoꝛd mixt ith a mat⸗ 


ter ok Fat, ſhali not be tried by Recozd, but per 
petitionem. 244. 


Recovery, and nn Recovery. 


4 (Voucher. 
Warranty. 


7 Js à Recozd, and when it is pleaded, muſt be 


ME entire. 24. 

2 It the Feoff* ſuffer a Common Recovery to 
the uſe of himlelf and his heires, he is in of his 
old Ack⸗ſimple. 27. 

3 Where a Common Recovery amounts to an 
Iſſignment. Ibid, 

4 Common Recovery againſt tenant in tail, and 
hs Wife - haping nothing, ſhall bind the entatle. 

bi . 

5 It tenant in a zit ot Bight of Awbotmlon 
vouch,-anda tecoberꝑ be had againſt him, he ſhall 
nce in value in land. 47. 


here the Vecobery in one Fction _ be a 
darxe in another, See Barre, 


— 5 k } 


7 2 Common Becobery againſt an infant , is 
not void in Law. 196. 


8 Abbey Lands viſcharged, quamdiu in ma nibus 
propriis, are given in tail, and the Donck ſuffers a 
Becovery, which barren the Beverſion, vet he 


| ſhall pay tythes, 248. 


9 It Baron and Feme de Tenants in ſpecial 
tail , and the Baron oftely lebie a Fine, and die, 
the Feme upon re-entry is tenant in tail, and map 
fuffer a Recoverp , which ail barre the Rever⸗ 
ſions , not the iſſues in tall, 250, noz the Conuſee 
himlelfe akter her death, 259. 

9 Ik the Defendant be tenant, the Przcipeetther 
at the time of the it purchaſed, oz at the retoꝛn 
of it, it is ſuſficient. 262. 


Recuſant convict. 


1 Kundtes not the Eſtate of the land, onely the 
pꝛolits. 737 74. 


the Univerſity , if the land were ſeiſed befoze a- 


voi dance, koꝛ the penalty of 20 l. the King chall 


habe it. 1 26, 127. 

3 In action ot᷑ Debt againſt Baton and Feme 
fox the Beculancy of the Feme , both muſt appear, 
02 both be out-lawed. 179. 

4 Infozmation upon 28 El. fo Becuſancy , may 
be in the C. B. 204, 5,35 1. 


Relation. 


Ok an  inroltment „ See Bargaine and Sale, and 
inroliment of an Ack of Parliament. 111, 222. 


Releaſe. 
1 In La it one Obligoꝛ diſcharges the 6 


10. 
2 Toone treſpaſſo2 viſchargeth all. 66, 


2 Bythe Ring tohis Debtoz of all Rights and 


Titles, doth not diſcharge the land. 46. 

4 It Treſvaſſo2s ſever in pleas, and the plain⸗ 
tiffs befoze judgment be non⸗ uit, oz enter a Nolle 
proſequi againſt one, this is a diſcharge of all, not 
fo after judgment. 70, 180. 

A Rent reſervevto the heires, without naming 
the Anceſtoz, may be releaſed by the Anceſtoz, 
though he have no eſtate at all in the rent , but the 
releaſe muſt be by the 02d Bent 7 not Acton. 
130. 

6 2 Beleaſe obtained after a verdict; 5 « and vefoze 
judgment, is not pleadable, but muſt: be uſed in 
an Audits OQuerela. 162. 

7 A Releaſe of ations real is no "plea foz the 
Diſſetſo: in an Xſiſe brought againſt him, and 
the tenant decus, where the Diſſeiſoz is alſo tenant. 
163. 

38 Þ Releaſe by the plaintif to the Dheri after 
the money lebied is good, 207. 

5 Þ Releaſe befoze acquital, though after indits 
ment is no plea in a Conſpiracy, 207. 

10 A releaſe of all actions and demands doth not 
releaſe a pꝛomiſe befoze beach , ſecus, of a releaſe 
of atl promiſes; 216. 

1. The Demandant hanging the kllzit may re⸗ 
teaſe to the tenant , thong) he have aliened, oz to 
the vouchee. 222,338. 


Remain- 


2 Foꝛfeits the Pꝛeſentation of the Church to 
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; Ie xt Whete the Remitter of the heir by his Ent | 
Remainder. A tempozary , and defeaſible by Otter 
T8. 2 


1 Where it veſts pꝛeſently, though limited by - WEE es os | 
conditional woꝛds, ſi contingat, &c. 3 6, 3 1. Rent. 1 
2 Deviled to a Cozpozation oz perſon not in eſſe, | | 
void, although afterwards they come in elle. zz, «k Daghtto be demanded upon the land, 8. 
3 Deviſedto a Cozpozation began befoze a head 2 Ik the Leſſee be bound by Obligation to pay it 
choſen good. 33. there needs no demand, vet it muſt be tendzed ups 
4 Þ Weviſe to thꝛee bzothers , and that one ſhall on the land. 9. . 
be heir to the other, makes croſſe Remainders. 3 Howthe Demand comes iniſkue. 8. 
34, 75. | 3 4 Dulpended by the entry of the Leſloz. 8. 
s Theparticular Eſtate and Bemainder make 5 Js not ſuſpended by bare entry, without exs 
but one Eſtate together, to ſome purpoſes. 71. pul ſton. 326. 5 ä 
6 Acovenants to ſtand ſeiſed, #c. the remainder 6 And by entry into that which paſſed not by par⸗ 
to the right hei res of 6. Jurte, whether the remain⸗ ticular, but onely general wozds. 1990. 
der in abepance be ſo karre transterred, that there 7 When part ok a rent charge is granted by fine, 
be no Beverſion left in the Covenantoz, till ehe the tenant is not compellable to at toꝛn. 2 5. 
Bemainder fall. 7 4- 2» Ss Ation koz arrerages is local, and muſt be 
7 An Eſtate limited by the Habendum to one, laid where the tand Ives. 37. | | 
not party to the Deed, cannot be good, unleſſe by 9 Ik the pzofits of a Court be leaſed, rendzing 
way of remainder. 313. rent, and Debt bzought, it is no plea that the Leſ=- 
$ There the heir (hall take by way ot Remain⸗ (c receibed no profits that pear 5 but it is a good 
der, becauſe it is impoſſible to take in Poſſeſſi- plea that the Leſſoz releaſed all. 4 4. PD 
on. 314. 10 Ik a rent⸗charge be granted in er, without 
Remitter ſaptng pro ſe, & hæredibus, this cannot charge the 
. heir at all by way of Annuity, but when the 
1 Cannot be untill the poſſeſſion and right meet. Gꝛantoꝛ lives , a Uzit of annuity may be bzought 
71. 5 5 and then the rent in Fee is turned into an annuity 
2 enant in tail enfeoffes his ſonne within age, fo: life. 58. ETON EE 
and dies, the iſſue is remitted. 7 1. it Che rent is not ſuſpended by an extent made 
3 Where one ſhall be remitted, volens, nolens, foz ok the land befoze the rent daꝝE, it the Liberate were 
the benefit of a third perſon. 71, 255. | executed after, 8z T6 | 
14 Ik baron and feme be tenants in tail, and the 12 The rent muſt be reſerved to the heir of, oz 
'- - husbanddiſcontinue , and take back an Eſtate to heirs of the Leſſoz by that name. 130. 
him and his wife at Common Law, both are re- 13 The rent may be relerbed to the heirs, withs 
mitted . but the husband cannot claim by Remit- out naming the Anceſtoz. 130. | | 
ter. 255. | 82185 3 | 14 Ik the Father and Sonne joyn in a leaſe,ren- 
5 There the firlt taker map be remitted againſt. dꝛing rent ts the Donne, this is not good, though 
the Dtatute of Uſes, and where not. 255,255,298. byevent the ſame fall out to be heir. 130, _ 
6 Ik baron and feme be tenants in tail, and x5 Þ rent reſerved to the heirs, omitting the An; 
husband alien, and take back an Eſtate tohim ceſtoz , is ſofarre in the Anceſtoꝛ, that though he 
and his wife, by way ot Uſe , the wife is remit= cannot demand it, he may releaſe it, 130. 
ted, notwithſtanding the Dtatute of Uſes , be⸗ 16 2 rent relerved to theLeſſoz anda Stranger, 
cauſe 32 H. 8. gives an Entryto her, lecus, it the is void tothe Dtranger, and Lefſoz too, Ibid. 
Cale had been after 27 ; and befoze 32 H. 8. 255, 17 Þxent Hall be divided in halves, accopding 
„ 55 tothe halbes ok the Beverſſon, 127. 
- 7 2 Remitter is an Entry in Law, and is to 18 A rent map be alſigned foz Dower out of the 
all purpoſes as effectual as an Entry. 279. 27. land dowable, withdut Ded. 1 7 
8 Ik baron and feme be tenants in ſpecial tall, 19 2 rent reſerbed at We Lady, and Michacluis, 
andthe baron onely levy a ſine to the uſe of him- upon a leaſe in april, doth not diminich. 172. 
ſelf and his wife fo: life, though the entail bebar- . 120 Þ Bent-ſervice though not vemanyed at the 
red, as to the baron, and theiſſues , yet the wife day, may be diſtrained foz , wich out A; perſonal 
is re-mitted to the Eſtate tail, as he ſhould habe Demand, ſecus, of a -Rent-ſeck, o1 Att ſervice 
been by an entry after her hnsbands death, and the tendzed at the dayto the perſon ok the Lo2d, and 
Kematnvders which were depending upon thit E- 297: beaſt eſcaped, may be diſtrainedf6z; rent, though 
ſtate tail, are litzewiſe remitted, 257,259- freſhly purſued, Quzre, whether if the tenant ought 


It baron and feme be tenants in tail ſpecial, to maintain the offence, 255... 
ad 2 onely levy.afine 59 the ens of himſelf 1 
and his wike fo: lite, if the wife die, living the R — 
_— 5 NN Le ys were 7 | Rep loca oe. | 
ed be the wives Remitter, are by her drath tur- "= 
ned to Rights agalne, as they houly {611 Have See J eofailes. 
been, if the wife had not been remitted, oz had ſurvi- 3 8 8 
ved her husband, and dte bekoꝛe any re- entry, where 1 Where it ſhall be awarded after a vervi>, and 
no Eſtate was limi ted to her. 260. and where not. Dee 112,113 · per totam & nora. 
19 Where the husband and wife were remitted 2 Ik iſſue be jopned upon payment of 10 l. ſecun · 
at Common Law, notwithſtanding the fine of the dam formam conditionis, the Condition appearing to 
baron, and where they ſhall be both remitted againſt be ten pound, ten ſhillings , a Repleader all be 
the husbands fine at this day, and upon what diffe- awarded after a verdict. 113. | 
rences, 260, 261, | E Replez © 
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Replevin. 55 
1 The Declaration muſt aſſign a place, as well 


asa Town. 16. 


4 


2 The place aſſignable is traverſable , not loin 


3 Js an action of mio2e certainty then Trel⸗ 


paſſe. 16, 


4 Though the Declaration aſſign no place, pet 


the Defendant muſk alleage a certain place in his 
Ivow2y, befoze he can habe a retozn. Ibid. | 

_ 5 The judgment foꝛ the abowant is not to recover 
the tent oꝛ thing diſtrai ned koꝛ, but onelyto be te- 
ſtoꝛed to the beaſt as a layofull diſtreſle, not to be re- 
plevied, 61. 


Re plication. 


1 Ak it be inſufficient and ſhew no cauſe of acki⸗ 

on, the Plaintiſf cannot have judgment, though 
eh bat re de infulficient. 114. 
In ar action of Debt, upon an Obligation, 
ik the Platntif make a Replication, as certain as 
the woꝛds of the Conditi on, though not lo certain, 
as the Caſe ſeemes to require, vet it is good. 92, 93. 
3 Thefoznt of a Replication to the Incumdents 
plea, as par on impartonck. 324. : 


Requeſt. 


See Demand. 


ting by Bond, 14. 

„„  .. 
Where he who reſcues one arreſted fo: Debt 

max be fuxd either in Trefpaſle, vi & armis, oz acti⸗ 

on upon the Calo, 186, 1 29 9 


Reſetvatioh. 


x The Bent1 


02 heires of the Leſloz, by that name. 130. 


2 It mag be telerded to be heires tu. without 


naming the Inceſtoz. Ibid. 


3. At upon a joynt leafs by the täther, andthe 
anne and betr apparent, the reſervation be to the 
prin? by thit na weis ut 999d, though by event the 


ſonne and betr 


konne kal due to be betr. 139 


151. 
4 A tenant in F 


7 — 


bold ko the ſtranger, and to the Teildz too. 130. 


8 
* 


It apon a convevance to Uſes, a general pow- 
er be reſerved to limit Uſes to any body, this is vold 


fo the generality. 151. 
6 


ched in papment. 17227 


* 


, 


the G 


+ © - RetornoftheSherif, 
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ow 


zante 276. 


Need not be made whete one is bound to do a. 


alyaves be reſerved ta the heir 


(f kenan ple jopn in a leaſe with 
4 Uranget N rent to the ſtrauger, this is 


| Arent referved at dur Lady, and Michaelmas 
upon a leaſe in April, foz a pear cannot be dimint= 


7 Howa Reſervation may be ſaid to wait upon 


Reverſion. 


1 Feofment to the uſe of I. S. in tatt, the re⸗ 
mainder to the right hei res of the Feoſkoꝛ, ts ſtiti a 
Beverſlon in the Feoffoz, 27. 


2 Do a devile in tail, the remainder to the 


heires males of the Debiſoz, is a reverſion Qiil. 


30. 3 
3 Where it veſts pꝛeſentie, though limited by 
conditional tozds, fi contingat, & c. 30, 31. 


4 . covenants to ſtand ſeiſed, ec. the remainder 


to the right heires of B. who lives whether the re⸗ 
—— abepance be ſo transferred , that there 
be not left. a B:verſion,in the Covenant, till the re= 
mainder fall, Quz re, 7 4. : 


5 If a Topyholder demiſe by licence, pet he map 
yg” his CTopyhold by the name of a Rever= 
on. 177. 


Revocation. 
See Power of Revocation. 


t Way be of a Letter of Attoꝛner, oꝛ the Office 
of an Under⸗ Sheriff, though ther were made ir⸗ 
rebocable. 1 $ . | 

2 It a Recovery be ſuffered by 4. to the uſe of 
his laſt tit, and then A. declares the Uſes by 


waiting , vet thoſe Uſes are revocable. 348, 3 49. 
Luz [C, | | 


W. 2.. cap. 5. 
32 H. 8. 28. 34. 


33 H. 8. c. Reaſons, and 
Entry. | 


_ Yee 


x Right of action ſhall ſurvive,as the linv it lelt 


(houly have done, 3. 


wich it, in this laſt caſe it isfozfeited, 348. 


Riot. 


1 Js not examinable in the Star=Chamber,if ac⸗ 


companied with Felony. 138. 
2 An 


the tar · Chamber. 727. 


2 A right of action ts not fozfeited by attainder, 
no2 eſcheates , no2 is giben by the general 190268 
of a Law, 242. ſcous of a Right of Entry 242. 


341. 2 
3 Þ right of action which was in the perſon at⸗ 
tainted, and may ſerve to ſettle the Kings poſſeſſi= 
on, hall be foxfeited , ſecus, of a right of adton to 
the lands of a ſtranger 342, 343, and 348. the viffe= 
rence is taken between a naked right of action a- 
lone, and when an eſtate of inheritance is coupled 


| Aſſemblyof two hundzed men with wea- 
pons, though to confer about a latofull matter, and 
though nothing be done by them, is puniſhable in 


Scire 
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Scire facias. 


1 It is none of thoſe actions wherein a Mzit of 
Erro: is given in the Exchequer Chamber. 72: 
2 It in a Scire facias I. S. be retoʒned terre=tenant 


omnibus terrarum, & tenementorum, without ſhewing 


of what in certaine, it is no Erroz. 90. 

3 Ik the Sheritk tetozn the body married, the 
Plaintiff may have & Scire facias upon the conditio⸗ 
nal judgme . RVaviſhment of Ward, 100. 


4 | 
mult be lad. J, 197, 196. = 
Baron and Feme bing ſeveral Wzits of Scire 
tacias againſt the terre⸗tenants in ſeveral Counties, 
judgment is giben againſt ſome of them by default, 
and pending the pleas of others, and bef0ze any ex⸗ 
ecution the Baron dies, Quære, if all the Weits a⸗ 
bate as well againſt thoſe , againſt whom judg⸗ 
ment was given, as againt thoke who have plea⸗ 
ded, 287. | 


Segquueſtration. 
x It the King pꝛeſent not, the D2dinary may 
ſequeſter. 144. 48 
2 The Commenda ſemeſtris is in the nature of a 
ſequeſtration, 152, 133. 
3 The fozm of pleading it. 296. 
Sheriff. 
x The foꝛm of Covenants between him and the 
Under- Sheriff. 12. 55 
| » Day grant the. Office of Under⸗Sheritt at 
ill. 13. | 
3 Thoughhe grant it irrevocably, pet he may re- 
boke tr. 13. 
4 Need not make an 
exerctſe it himſelf. 13. . 
5 Thoughhe do make an Under-SheriF, vet in 
Caſes ot Redi ſeiun and Maſte, muſt e xerci ſe it 


Under⸗ Sheriff , but may 


* 


s Cannot reſtraine oz abzidge anp part of the 
Under-Sheriffs poder in executing of Pꝛoceile. 


13 I 155. | , 
7 Cannot be reſtrained himſelf , in any part of 
his own power by the King, 13, 

8 Is not puniſhable fo executing the Pꝛoceſſe 


ok Court, though it were erronious. 48. Vide 


cer. 


9 Js puniſhable in Star- Chamber foz outragi- 
ous executing of a Pꝛoceſſe. 68, 153- 2 


10 Cannot bzeak open aHoule upon poivat pꝛo⸗ 
teſſe, 62, 263, _ , 5 eee 
11 Cannst upon p2ibate -Pzoceſſe rub inte a 
Houſe, which by Craft as knocking at the Dooze, 
Ec. he pzocured to be opened unto him. 62. 
\ Id The Sheriff of Londen ts known by the 
Court to be too perfons ; in lo much that a retoꝛn 
by one is naught; and not boi by Dratiite: 70. 
13 The Sheriff cannot retozn a Wait of: Jugiih= 
ry of Damages directed tohimlelf, to be xEtutey 
by a Daily of aWiderty, uu gr 


TROY T7 , ; f 
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it 02 Becogntſance, where it 


der them to the Pariſhoners, and to th 


29 


14 Where the Sheriffs retoꝛn is not to be regar- 
ded, Ibid, 5 | 

15 The Earl of Cumberland Phetitk of Weſt- 
merland. 85, 

.. 16 How he malt demean himſelf in making 
Pꝛoclamatton of Summonsin real actions. 113. 
See 31 El, cap. : SET 

17 Jf a Sheriff deliver not his Pꝛiſoner which 
he hathin Execution tothe next Sherilf ; he him⸗ 
_ yore cilia Sheriff, to this purpoſe lo ut 
o be chargeable as a Sheriff, fo: the Eſcape dt chat 
Pziſoner. 26 6. a „ 

13 He may remove his Gaol from one place to 
e Bailtytrck., 202. 

19 What ſhall be an Eſcageto charge the Merit 
and what not, Mee Eſcape. tango: 3 5 

10 After the Debtlivied, the Sheriff is Brvivs 
y the Plaintiff; 206. and capable of a releaſe tem 

m. 207. 5 
1 Ak the Sheriff upon a Fierifarias 64 Capias, 
received, par the Platueilf of His div Miner, Dus⸗ 
re, he may levy the money of the Defenvanit alter. e 

22 (here an action of the Caſe will ipe aghint 
the Sheriff foz a falſe return, and in what Cons 
ty, 209, „„ 

23 Cannot bꝛeak open a Moule to extiate the 
Kings P:drefle , withent Cgaieytant char he is 
Sheriff. 163, 666. | - 

24 Is puniſhable in Star⸗Chamber foz neee 
ing to exitute a Capias utlagit. atter ud gend 264. 


Symony. 


Vuoide 31 El. cap. 
I Che nzeare of it is Oontractus ex turpi eauſs, & | 


contra bones 3 | | 

2 Thoagh the King parden the emen, pe 
the Preletitation remaiaes void. 167, my , Sek 

3 Ik a Patron contras wich ene ko: mon, 
and elend andther ; without Dymony, it is hot 
within the Dtatute, 167. 8 
- + Ppzrlentation fes imbap without Prnilili= 
on is within the Dtatute. 167. 1 

the Symonaical Cierk reigne, another 


\ 


be preſented, anddie, the Bing hath loſt his tozli: 


9 Symony makes the Church both: Seine 
parties and tringers, and 6 hart rLagers tv the 
King, and his Antumdent, add tu all * un 
not to an Tiluryot; op te he S2untk of. the next aa 


voidante; who proſenſiy demon. 157, 1868. 


p ' 
; % 
„ 4. pb lf 2 
"I 


2 Way bing an wu kz u umme ppainiſes - 

Lr OI. © 1 
2 I is net mattabunnce tb lolieire biher mens 

cauſes, unleſſe it be dope ko: maintatustte, : 
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to be made bona fide, $4. 


tellibe damages, Ibid. 


ty. 195. 


W 
* 


$tar-Chamber. 


Vide Information, 


x Way punich perjury , though it be not legal 
jur v. 62. to 

War fine a Sheriff fo: outrage in executing 
pꝛoceſle. 62, 263, 264. Vide Sheriff, | 
- 3 May punth fo: witing libellous and pꝛo⸗ 
voking letters, though ſent ſealed to the party him⸗ 
ſelf, 62, 215. DET. 

4 Way punih the avowing of 


a fraudulent Der 


5 Cannot punich the maintainance of a Coma 
mon Cauſe, by common perſons, though onely one 
be ſued. 92. | 


6 Map punih the aſſembling of two hundzed 


men with weapons though nothing be done by them, 


and though their meeting were to conkerre about 
a lawful matter. 92. ä 

7 Way puniſh a Jury koꝛ receiving Bꝛebiates 
114. 3 | 

$ The Defendant again whom ſuch a Jury 
bath given: exceſſive damages may by (uit in this 
Court recober damages againſt the plaintiff, not= 
withſtanding his O:dinary remedy at Law, by 
9 Cannot punich a J 


ary.-meerly fo2 giving ex⸗ 


10 Admits no fozraine depoſitions directly oꝛ in- 
directly. 114. 

11 Where the bill is anſwered by i nterogatozies 
refuſed, the Bill cannot be taken pro confeſſo. 115. 


Quære. 


12 May clogge thoſe with irons, twho refule to 
anſwer to interogatozies. 115. | 
x3 Didpꝛoſecute thoſe who exhibltedindictment in 
B. K. foz pzocedings in Chancery after judgment, 
and dealt indirectly therein, Ibid. 
. - 14 Way-punth maintainance of a title bought 
upon a caſual match, 115. 116. „ 
15. Man punich Pꝛobocation to a Challenge. 
120, 121. | ; i 
16. Cannot hold 


n Che Difference between pꝛoceſle ad audiendum 
zudicium, and pꝛoceſſe fo2 hearing onely , as to the 
ſerving or it. 125. 


. 


19 IWhere-a Bill pz information of. perjury is 


exhibited agatuſt thoſe witneſſes, upon whoſe teſti⸗ 
mony a fo2mer ſentence was grounded, it cannot be 


5 


20 Way punith a refuſal. to anſwer the Council 
46 State. 233. 7 
ch Factions and Tonventicles 


| ): they be 


23 
Chamber, and what not. 236. 

24 Cannot retaine a Bill exhibited fo; a riot, oꝛ 
other Ofkence, likelp to 


138, 267. 
25 Where the Star- Chamber may puniſh a 


Beach of the Kings Pꝛoclamations. 251, 251. 


Plea of ſolicitation of Chaſti⸗ 


17 Cannot uſurpe 62 p2ebent the Juriſdiction 
Eccleaſhical, Ibic. e | 


What examinations ſhall bind in the Star⸗ 


pꝛohr a Felony if true. 


26 No man ſhall complain of a Liyel in the 


Star⸗ Chamber, but the partp grieved. + 52. 


27 A Livel may be puniſhed, though the contents 
be true. 253. 


28 Depoſitions which are taken into the parties 
own keeping, after they are made, and not ſuffe- 


red to remaine in the Office,ſhall be refuſed at hear⸗ 


ing. 254. . 
29 Way puniſh the taking out of the Kings 
Pꝛoceſſe by one who is no party intereſted. 264. 

30 Way puniſh a Sheriff, fo: neglecting to ex⸗ 
ecute a Cap. Urlag. after judgment. 264. 

31 Way punth tranſpoztation of Money, as 
an offence againſt the Common Law. 270. 

32 Where the ſlerving ok one 2 to hear 
Judgment, chall ſerve foz all, ano where not. 
270. | | 

33 Where the Bill Gall ve accounted as one 
Will. and where as ſeveral Bills, though but one 
Weiting. 1bid. 

34 The Rejoynder is without Dath, and there= 
foꝛe it is againſt the courſe to alleadge in the Re⸗ 
zoynder any new matter which may tend to barre 
the ſuit. 71. | | 5 

35 Where the Bill exhibited fo: Foꝛzgerp failes, 
by adding of ſomewhat which is not in the Wtting 
kozged. 272. | 
36 The party himſelf, his Servant, Bonne, o2 
Kinſman , cannot be puniſht foz mer ſoliciting 
we Jury to appear, ſecus, if any of the Jurp be ſo⸗ 
licited not to appear. 29 4. = 

37 To ſolicite any man to be in Readinelle, 
to appear upon a Tales, is puniſhable. Ibid. 

28 Map punich the undue pꝛeparation of wit- 
neſſes, though their teſtimonp be true. 214. 

309 Viz, upon a ſpectal bill, not upon a general 
bill foz perjury. 3 24, 3 25. = 
40 What cauſes be oziginallp, and in their own 
nature pꝛoper foz the Court, and what not. 325, 
3 26. | ; | 

41 Cannot pꝛoced againſt Witneſſes foꝛ perju⸗ 
rv in a Commom Lay Court, pendente lite. 324, 
315, 326. | 5 | 
42 Map either abſolutely diſmiſſe the Cauſe ,. 02 
reſerve the Crime after the Civil part is ended. 

25, 326» Tho | 
i 43 Way leave the ſentence with a Non liquer, 
where Jurpes muſk of neceſſity give a verdict. 326+» 


Suit. 
Is Pugna Civilis. 20, 162. 


Surpluſage. | 


1 Hurts not in a Count, 2. | 
2 Hurts not in a Mit, though it vary from 
the Regiſter, 51, 52. ee eee 
3. chere a traverſe, though lurpluſage all not 
make the plea vitious, 80, 81. 25 = 


DD h we_k 
{ir Leſſee of a Mannoz cannot furrender the 
Courts. 108. 8 „„ 
2 Þ Copphader may ſurrender his Copyhold by 
the name of a Reverflon, though the Keaſe in being 
were made by licence, not by ſurrender. 177. Th 
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6. JE the King make a new Leale ifi 
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7 he Lender -of a*Hory Leaſe is good 
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Ibid. 


$ where inne 1s jo 4' Siiivonder it 
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2 Lands in hands ok other Feoffees are viſ- 


1 222 oe; ©. Ga 


thar | 
2 EE ie mays be ſed abtun Bote; 


Lands and om all it once- d2 ORs Ageing 
* "Thc exrantof a Statute changes notthe poſleſ= 
fon till L iberate exeruted. 32. 
4 It the Conuſaz relgaſe. a rent which he hath, 
os the Conuſee — extendit. Op 


. 9998 7 7 


. Concerning Sratures in t 


„Fee Parliament. Bs 


f I Oer! bind the Tenauts in Inctent „ 
and Lozds d not 


Allaines „ee they. contribute 
Fes. 48. 741 
re a Statuts gives a new Action it can= 
not be GY gt in . Conte vth mile 
it is N A Statute gives an old Bale in a 
new caſe, lbtd. "6 Ira 
3 The Ex xpoſtrions of ſuch Statutes as 
concern the Eccleſlaſtidal ""Conets belongs to 
the Common Law Court, 83. & Iterum. 84. 
42 Deatute made againſt. natutal equity, as 
te make à inkn Jadge in FO bon caule is void, 


25. 


5 Where notwithſta the Additional 
dor, Statutes . Damages remaine rex 
votable. . 94. 
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183. 
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to be advanced, though rye woꝛ ds be erte. 
157. 

13 Statutes in the Ami rmutibe chall not alter 


| a p2ecedent Power oz JAnzereſt;: Ens, bythe nens 


tive. 173. 
Wr ey e 85 


14 NA. Draryte 
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15 The Ifirmariv Continuance of a . 
tute perpetual - cannot} mak an /Fbzogacion by 
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16 It a Statute: condiem arts made ſhice 

ſuch a dap, 3 mut be 1 15 ood Sas of G:anrs 
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Lil Var that tön cern the Ming. are N 
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' be made oz ereateyr bp enten cant ambiguous | 

worde in Lee 74003 

23 Yffirmarives in Statutes which are intros 

ducto2y of new. Latwes , degative of 
. 298, 


all m whith nor in, the parview. 
phcitded 7 by: then Nagiges — . * 
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6 If an(nfant heir 


ion, and 
anocher avaidance fa "be 


- by may. 
the Sta⸗ 
7 N a Guardian ſuffer Uſurpation and Dur⸗ 


: render to his Ward, heean babe no Quare Impedit 


hy _ 240. c 
8 nfaue in ventre ſang: ſhall be liebed att 

next turn after his birth, 54. We 

9 2 Santa of the next-gyoidance, ann he in the 
the Statute, 5 3 

o Nurchaſoz whocames in loco betedis, may 


x1 ns in tail (s:relieped againſt an Uſurpatis 
on by tenant in tail, 141. 


Quando. 


1 An heir of full age is not reſiebed againſt an 
Uſurpation ſuffered by his own Leſſee. 241,244. 

2 Ik a Biſhop in poſſeſſion ſuffer an Uſurpati- 
| a6 the-Ducoeſloz. ne. habe 8. . 

3 Jean infant come to age within & Paustde 


after » Aud mat t cumbent 
by ſukt; he is out of: the te, n 


4 The Leck who ſuffers Uſurpation » is, Mitte 
out teu, though the Keverſſoa os. in = * 


241. | 
Queniodo.. 5 3 5 
gl The Statute Changes not the poſſeſſion of the. 


the remedp, 241, 24. 
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Chap. 2 3 Damages in Appeal, 
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e. 17. 
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Aube J. R. 2. ca. 5. 
Or the Aer. See Marl. 


And 2 H, 4.68.2. Clergy, 
See Clergy. 288. 
Chap. Hereſſes. 5 
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1 Js a ſpecial Latd, ald maſk be pleaded. Y 
> Extends to the whole Bond, though part of 


the Condition be out of the Seatute. 14. 
4 Non eſt fa tum cannot generally be pleaded 1 a 


Bond agaiuſt the Stakute. 72 166. 
Chap. 15. Election of Burgelles. 


Bn action will Ive upon this: State, though the 
Parliament was as none, vecauſe there was no Bt 
noꝛ Recoꝛdok it. 78. 


Anno 51. H. b. ca. 5. Alnage. 


The King may gr ant the Offi et Y ' "without 
the Bill of the nnn by a * Obſtantc; 214, 


. 1 
- Anno 3. H. 7. ca. 2. 
S Stealing Weed. 5 
The wozd (lo) in the Body © of * It 
babe p:eamble a part ot the Body, 182, 
183. 


2 Quxre, if the taking Lande and _—_ be 
all in ſeberal Courities. * . 


Anno 4. H. 7. ca. 13. 3e Clergy. 
See Clergy 283, 294. 5 
Chap. Fines. Vice Pines. 5 


Anno 11. H. 7. ca. 20. 


Diſconteniments 


; — oh Ag ane be. 299. 
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bett foza F Foz Glen une dh 1h 
3 Aright. — entre belongin 
in this Statut is forfeited to; 
. * 8. 8 81 
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res. 35 1. 


Anno 21. , 8. ca. Probates. 


IM Adminiftraron, 
0 Edinary. | 


Chap. Avowties. See: Avowries. 
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: i Chap. Adminiſtrations, 
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re ætate, the £ 
Dtatute. 259. Kh: 4 2 4 1 6:4 2 77811 
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tute. els rg 
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to the heir with⸗ 
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Chap. © Pluralities; * - 


1 The Commendations of this Statute, 57 
2 Biſhopzicks are not within the wozds Bene: 


* ices ,; but ther avoid fozmer Livings by. the 


Common Law: 1%. Ita Biſhop-take two Bene⸗ 
fices, he is a parſon within that Law. Ibid. 
3 Bithops' tele their foz mer: qialifications a6 
Chaplains,ec, by being made Bilhops,- 17. 
It extends to a Plurality, where the Parſon is 
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157, 158. 
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Chap. 9. Citing out of Pioceſſe 


1 There the tranſmitting of Cauſes into the 
Archbiſhops Court, ;#c. i5'againf# the Statute 
17. and where not. 185, 186. 

2 The Metropolitan after the death of a Biſhop - 
within rhe-Px6bince/, talk hold his. Tburts for the 
Dioceſle within the Dioceſſe. 178. 

3 The ſcope ol this Katute was” moze: to-p2ouide 
foꝛ the eaſe of the Subject then the:"Juriſoiction of 
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0 a " "0 : w N J 


fo: the 1 meant abr li ion 


das in tentk. 148. 


hat things are bedvidke 10 be oder be 16 
the pleaving of umty comake ita dileharg f tithes 
withtn the Srature. 298, A 

3 Abbey Lands piſcharged quamdiu in manibus | 
propriis, are Fiben in tail , the Monte Gall pay 


243, 
f thy Pons , 
Ky. 15 x Dot: ſuffer a Becodety yet be ail 


Laid t K 
dd. b and! evete to the tink, he ſhall be pit 


0 


Chap. Treaſens. . 


The tirtht bf entry wöhteh the heir hiith jon the 
Diſcontin'. of the Jopntures by 11 H. 5: bs gi⸗ 


ven to the King yp0n the Heires attainder by this 


Law. 341. 
Anno 31 H. 8. ca. 13. & 34 H. 8. ca. 21. 


Confirmation of Letters i 


MF zant to the King po 
ſes, il aͤktet the ee ien ent, i 
31. H. Aan be mare. Srarnte of 31, 
but it ts g60d be 34. UH, 
2. $18 td4hbe Vi 11 77 an hifant, tdeot 
vatlipie, oz te covert is not maße 60d by the 
tute , thotigh thore perſons mi 1 lime way habe 


firmely bound themſelves by omman Lay. 2245 
22F, 226, 


3 The "Statute of 31 H. 9. I to Giants 


2 con] 4 6s 
ands, 1 no; ants made 
e ng hut oniely of eee Pres di 2275 


228 . 4 
4 The Dtature of 3: , conflrmes S:ants made 
be the Bing tbaugh the 0 


e . 
dung AR any; * 75 
5 .The Statute 
" G2ants made by 1 jet > = | 
thoſe G:ants mave / King, 228, 
229. 
6 The 2 of 31 2 the r all 
7 nne — let of an 


Dfice of entitling, and ſo enables the King to 
grant what hokapavt die wee: 13K. 3. for Ceſtuy 


que uſe. 230, 2231, 
it bengan 1 rantiberpricn. fature, 


3 Jl 
Jah is, bo  extormnep this Dtatute of 37 will 


8 15 ang ot Hontdzs is not ; nediev by the 
abe 


S- Fe r Be gv. Dele, 2 
8, 231, 244, ; 


eum Sa Sale by 31 
11 Soik the King grant Lands imp:rperano,the 
e 
12 How the Dtatute of 31 Hl. 8. goes karther then 


any other ſubſequend Statute hath ever vet done, 


32. 
r3 1 Fl. b. ryres oneli Gantz mabe by, and not 
to = — 7 Ibid. 


The King bargu nes and, ſells 40 I. S. the 


2 


by ; 
\ ” 
% 
„ 


- binds not the King, ſecus, if the Veverſton had been 
in a Common perſon, 314. 


1 X 
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by the lame Apt 26benaits to FO 
tame by his Letters Patents; and then maken 
Letters Patents of the Mannoz, but omits the 
clauſe dt all the Lands in D. and S. pet rhoſe Lands 
\paſſe by the Andenture, and the help of the Farate: 
IJ”, a 


Anno; 32 H. 8. ca. Jeofailes. 
Ir the PlaintiE take iſtue upon the acceptance of 


a new Bond in ſatisfac&iol of the fozmer , and it 
be found againſt him, Quzre, whether the Plaintiff 
Gall vet have judgment, as upon confeſſion, oz tho 


Defendant,as after a verdict. 69. 
Chap. 1. Wardſhips. 
Where the Wife (hall not beſatd advanced by 8 


husband. 51. 


Chap. Buying of Titles. 
Quære, if it extend to a Caſual match. 115. 116. 


Chap. 3. Clergy 294. 
Chap. Leaſes. 


chill not warrant a new Leaſe made upon a 
Conditional Durrender. 204. 


2 Fftenantintail, the Reverfion in the Crown 
make a Leaſe not wartantable , andthe. iſſue an⸗ 


nex the rent, and is attainted of Trover, this leaſe 


Chap. 28. Diſcontinuance. 


Vide Right of Action. 


I Af the Wife die without heir after the Diſcont. 
df her das band, the entr# upon the Diſcont; given 
by this Statute chall not elcheat to the Lozd, 243, 
261. - 

2 Strangers who have a Fritholdc 02 Inheritance 
in Remainder oz Revetſfon,, are relieved by entry, 
as well as the (life and her hetres. 261. 


Chap. 34. Diſcents. 
— Vie ien of. Action. 
It che Dideila vie without , after a Diſcen 
caſt, the — within 5 veares all — 
Anno 33 H. . ca. "og 
Treaſons Vide, Right of Action c. 
| At the husband diſcontinue, 02 a Diſtet 


which they had by- 


n. * 243 · 
Anno 36 Hl 8. ca. 20. 


e 


1 the. pleading upon this. Statute muſt be. 


” Chap. Prices of Wines, 213. 


—. 2 


in Moztmaine. 136. 


oz die tei⸗ 
ſed, and then the wie oꝛ Diſſei lee be viſe , the 
Kingupon Office ſhall have thele Rights of entry, 
tute , though he could not 
have had thoſe actions. "which they had at Common 


*. 


Chap. Of the Kings Debtors, 457 46. 


Chap. Of Wills 


1 2 Vebite ok a Rent out ok ali Lands in chief, 
is you fo: two parts, 80. 


Enables not a Devile to Coꝛpozations in 
3 It was a nedleſſe explanation that tdeots, ec. 


chould not be enabled to debiſe. 22 5. 


Anno 33 H. 8. ca. 6. Tales, 68. 


Anno 37 H. 8. ca. 4. Chantries. 


x Extended ts none but ſuperſtitious Yoſpitals, 


though the Moꝛd Hoſpitals were put general, 1225 
23. 


Chap. Prices of Wines. 215. 


Anno 1 E. 6. chap. Chantries. 


x Extends to Duperſtitious Þoſpitalss, though 
the woꝛd Hoſpitals be not in it. 122, 123. 

2 Had not reacht Colledges in the Univerſitte 
though there had bern no P2ovico. 122, 123. 

3 Had not reacht Chappels of Eaſe , erected as 
Members of the Parochial Church, though there 
had been no P3oviſo, 123. 


4 r wid itextends to Parochial Pꝛieſts, where 
nor, 101d, 

5 It extends not to a Gift to pꝛar foz Souls, 
ſo long as the Lawes of the Realm ſhould permit. 
Ibid, In magemt. 

6 Che Htatute is mont fabourable to Churches, 
then to.Collevges, 123 

7 Extends not to any Superſtition , unleſſe it 
be direct and plaine. 114 


$ Extends not to a Gift foz maintenancs of 
WBeadſmen, 124. 


1 


„Chap. 12. „ n 294. 


Chap. 44. Confirmation of Letters 
Patents. 31 H. 8. ca. 13. 


12 Grant to the King by Ded not inrolled, till 
after the beginning of. the Parliament in 31 Hl. 8. 


cannot be made good by the Statutt of 31, but it is 
good by 34 H. 8. 222. 


2 Cures onely Szants made by, and not to ” 
King, 23 2. See 31 H. d. ca. 13. 


— 2 E. 6. ca. 3. 
. Tyrhes. 5 = 25 i 


Tythes. 2 
vchleam Decimanda, 
Preſcriprion. 


x The ir Moueths foz the pꝛoot᷑ of. the ſurmiſe 
in a p2ohibition hail be counted acco:ding to the 
Calendar. 179. 


2 In an action upon this am Nihil is a god 
(ue |; 
Chap. 


No 05 
” \ : 5 x 
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Chap. 8. Of Offices Branch the 5. 50. 


The King may appointed but one Clerk, though 
the * require two. 214. 


Anno 5 E. 6. ca. Prices of Wine. 21 5. 


Chap. Buying Offices. 


He that bupes an Office is foꝛ ever incapable of 
ohaEOficefoz which he contracted. 7 5. 


Anno f eptimo Elizabethæ. 


Hearing Maſſes, 
Extends to a Feme Covert, 97. 


Chap. Oath de Supremacy. 74. 


Anno 5 El. ca. 10. Apprentices, 

1 At the Common Law any man might have ex⸗ 
erciſed any one oꝛ moze Trades, without being an 
Appꝛentite. 211. 2 
2 At this day a man may uſeany Trave pꝛivate⸗ 

2. 211. 

3 An infoꝛmation foz uſing the Crade of a Ba- 
ker, without ſaying a Common Baker is good, 
183. 


4 Che maine penalty of the Law is not given to 


Cities 02 — by the woꝛd en 


Ibid, 


Anno 13 Eliz. 
Chap. Reading the Articles. 


It a man having one Benelice, be inducted into 


another, and read not the Prticles , the firft voids 


1 be certain, becauſe the ſecond is as not taken, 
168, 


Chap. 5. Fraudulene Conveyances, 


1 Where the Feaud mult be ſpecially pleaded, 
and where it may be given in Evidence. 72. 


2. 1 Feoffment Fraudulent chall be avotved by 
not guilty, not by iſſue uc * pa 8. 723 166. 


7. Bankruprs, Vide e 
Chap. 8. Uſury. . 


1 Non elt facum c be 
ſuch 2 : a nd. _ annot pleaded _ to 
> Though the ing pardon e Uſur 
Bond is 1 166, . ol th . vet the 


Chap. 10. Leaſes, 


1 Extends not toa Leaſemare befo2e-and confirs 


2 Did nat retain Leaſe in- Revergon. 269, 


3 . N * 
5 : 


+ Quzre, if it extend to a. Pꝛoceſſe awarded to the 


In - 
er Wr. 8 De ee a 51 W 
* v1. © FE { ad . 7 1 3 a ” 


Chap. 10. Of Dilapidations. 84 
Chap. Ot the Kings Debrors. 4546. 


Extends not to Land purchaſed ok « Debtet, and 
after conveyed to the Ring, though he re=couvey. 
it to a Purcha ſoꝛ. 45. 5 
2 Extends to Lands in the hands df a Debtoz, 
though the Kingreleaſrail — and Citles. 46. 


Anno 14 l. ca. 11. | 7 
Church: Leaſes. 269. = | 


Anno 18 El. ca. 7. Clergy 291, 202. 


1 The Renſ6is of the making ok it, and wbat 
alterations it bath made, and bow it wozkes, 291; 
292, 293. 


2 Diſcharges Clerkes in Orders without bur- 


ning; though 10 Dtatute ſap after burning. 946 | 


Chap. 11. Church Leaſes. 


Extends not 10 Leales and Covenants $ for them 
0 Houſes in the City, 269. 


Chap. Dalits of 
Letters Patents. — 


See 13 H. 8. ca. 13. 
Chap, Jeofailes, | 5 5 


; See Þ 


1 "Extends not variance between Wait and De 
claratien. 3. 

2 Cxtends to a verdict inthe viſunctive, whete 
the point in ine is well enough found, 49, 64. 


men dment. 
cofailes 0 


Sheriff , afterit hathben granted to the Cozonere 
66. 3 

3 It extends to a ven. retoꝛn ' d by thick Fotos 
nets, wen there are four , but not to a Bewzn by 
one e Sheriff London, 70. 1 5: 


Anno 23 El. 64. f 


Not coming to Church. 


t Extends to a Feme Covert. 97, 205. 
„ 
rr c 
Univerſity hath to * 2 2 


3 Jac. Cy 5. ae | 


2 — * 
% — 
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Conkey 
Coz , not againſt "_ party himſelf 166. 


5 Defendant may demurre 


and pꝛoduce not the 


Ayne 27 El. ca. Errors. 
Extent not ro a judgment in a Scire facias. 72. 


Chap. 4. Fraudulent Conveyance. 
: Wakes the ance void againſt a Purcha⸗ 


w 9 


e ee Chap. 


1 Js a very 8 Law, 140. 
1 (The day af the Robbery, ſhall be eockoned iner= 


cluſive, as part of the Pear. Ibid. 


3 In Actten upon this PDtatute the Declara- 
tion map be omnes homines inhabitantes in Dimid io 
Hundredi. 346, | Is 


Chap. . Demurrer. 


x The Commendations of this Sine fox the 
pꝛudence and tation of it. 23 

2 It is a favourable Layy, and the Judges ought 
to ih and not to lhznk it, 33. 

3 N the Irn plead Pleviement Idmini- 
ter , & nulla bong, & e. ptetei quam bona non attin- 
gent a 5 l. without chewing certainly what they 
did attstue to , it is but want of Fozm. and the 
Plaintiff cannot demurre generally, 11. . 

4 It is not ſufficient to alleage the Demurrer to 
be fo: fozm , but he muſt allenge the ſpecial point 
that hc requires. 131. 

5 Þ rule whersby to knoth what is fozm , and 
what ſubſtance within this ſtatute. 233. 


6 A Demarrex not general. ig nom a Confeſſion 


of all matters; though unkozmaltp pleaded, ſecus, 
of a Demurrer at Common Law. 233. 
7 It the Exec o Ydmigiiftrato? be Plaintiff 
and pꝛoduce not the Pꝛobate oz e 
2225301 
mlelf unto a rent, 


the Plaintiff may de- 
murre generally, 233, 301. 
. Ian ad ws oute upon an Oblttiation, 


8 Ik the Defetidant in 


not laid in anv place, oꝛ laid to be beyondfea; a . 
ntral Demurtet bes, ſo ion be 90 fk ma= 


tibes withoura r a 33e. 


10 Mattes nullum nebicrion $b6aded, the Plaln⸗ 


| eiffreply, anvlertorth the add, Shichinatdd.a © 


perfect iſſue, but aſlignes no beach a general De⸗ 
1 ves /* ee We bronchyts: not traveeJable. 
x 9d, VVT * | 8 

11 I a diſcent be pleaben to a Cin un Heir; 
without che wing how this Colin, the Demurrer 
muſt be ſpecial, 232, 1 - - - 

12 It᷑ perpetual unity de pleaded in barre of tpthe, 
without concludiug ratione, inde, & c. it is but a 
8 in fame; and cure d be general Demurrer. 
29 

13 The want et: an tyducaſent tes, Texverſe, 
— aided pr a genf vnd Dem z 16% %%% 

44 In unfoumnet 2 . Me u. 
neren ar ar nme 


Anno 28 El, Recuſarits, 205. 


* 


Anno 31 El. Chap, Symony. 
Vide $ymony. 


1 He that is guilty of ſymony is fo ever untapa⸗ 
ble of that Benellce foz tv which he contracted. 75, 


186. 


2 To contract foz the next pꝛeſentation, while 
T. Incumbent is fick and like te die, is ſymone, 
I 

3 Thongh the. Clerk-pteſented by ſymony vie, 
pet the Rings Curn is not ſatisfled. 165, 166, 167. 

4 If the ſtatute had onely made the pzefentee void 
and not gi ven it to the King, it would hade retoꝛnd 


to as in Cale of tnſti tution by ſyme= 
— 7. 


Chap. Proclamations. 


x Mane at the moſt * Dooꝛe of the Church, 
though part of the Land lye in another Town in 
the lame County, is fifficient, | 74 of 
the de be Party ariſhes oz Chappels. 133 

riff mult not pꝛoclaime "he contents 
of the Wit , hs muſt proclaime that he hath 
made ſummons, 1 33. 


Cbap. 5. Informations. 
I Antoim ation upon the ſtature of untawful 


Tang. 8 
az Aaiſes, gc. 184. 


z Where an offence againſt the fatizte of 3; 
pꝛentices in Middleſex may not be pzeſented in t ps 
Courts at Weſtminſter, 184, 327, _ 

3 Becuſancy againſt the ſtatute of 23 El. is no 
ſuch offence ka which the inkozmer ought to be in 
the oper County, by this fatute __ it is but a 
an 35 =: 


5 . 


Anne 35 El. Chap. lnmutes 
Nur te, he tber bt tac o no. 25 „ 


Anno 43 El. Chap. "Charitable Uſes. 


1 E word unn ted and a pointed; A ena= 

ble a Deviſeto a Eolieda, tt be u 

tion and Woztmaine, 136. 

: 1 explanation of the Pzoviſde, 134. 

thelpes a Deviſe to Feoſfeæs of a Houle, to 

765 it in Beparations , and to beſtow the reſt of 

the profits upon Keparation of the High Waves, 

pet the Deviſe is voty. 


4 The Deviſe tt an pay EM Lunatique . 2 0% ons 


chat is not auer, is not aided. 136. 
Anno leprimo Jacobi Regis. 


Chap. Bankrupts. 


Vide Bankrupts. 2 125 
Amme 3 Jacobi ca. 5. Recvfants 
735 7% 126, 127. 


zentices, * muſt be at Quarter Hel⸗ 


Chap. 


0 
fo. 
vf.: 

v 

” 

| 

+ 


- 2 
* 


there remaines in him ftilLartght of 


Chap. 8. Sureties in Error. 


Extends not to a Wilt of. Erroz 
judgment given koz the Pbotoant fo; 


in a 


Beplebin. 265. 


Anno 7. Jac. ca. 15 
Aſſignment of Debts t the King. 


The Baron max alli gu a Dedt due to the Feme des 
toze Coberture. 253. 


F — — „ — 


aile. Vide Avowry, 


x Debiſe to I. 3: andit he die withont ilkne of his 
Bode, the Vemainder paſſes an Eftate Call. 29, 
30. 

3 Peviſe to l. s. and his hetres males, is an e⸗ 
Kare tai. 3 23 3 3. 

3 When the * (hall be faidto beſpent, 30. 
and ben not. 3 


4 — and his ſonne joyn in a Gzant 


2 the next avoidance vet tr is votd again? the 
Onne. 45. 

It the ius in tail be once barred in a Foxme- 
don by Garant and Ifiets , he is barredfoz ever, 
thougdhe afterward alien the "Sifets. 4% 


KF... made to the uit of A. os Baron, 


, & diutius yivencis, & poſt diſceflum 
a. & B. tune ” uſum hæred. de corpore przdid. A. pro- 
creand, ſaper corpus prædict B. the eftate tail refis 
onelp in all one astf te had deen hzredibus A. de 
cotpose ſuo foper eorpus, &c. 34. 

7 It lands be given to one andhis heires, viz. 
the beſres of his dody it is an eſtate tail. . , 
8 Where the tive in tat is not compeitadle 
Ehancery to perfect the defective affurance of his 
Wncefboz, 203. 

, What confuſlons the Statate of 4 H. 7. am 
33H. 9- have made nponeſtate tatles. 257. 


ro Mhere an eſtate tati may ceafe foz a time and | 


av to one perſon, and pes rife againe, ann de in 
keen at another time, and to another perlon. 257, 
259. 

11 here an effate catle may be in it ſelt perfed, 
and may be aliened , pet cannot di ſcend though 
there be iſſues of the intatl. 28. 

12 A Feme map habs an eſtate taile as a Jopn⸗ 
treſſe, which theugh tr viſcend, yet by reaſon; of 
Aptos of the Dtature of 11 H. 7. ee 7 

258. 

13 Mhere a perkect efbate tail may nelther e Bn 
kieney, no: vtfcend. 259. 

14 The Statute of W. 2. doth not make an e; 
8 tn tatł, by direct words, but d a Perighzale- 

15 If the Tenant in taile make a Fooffinent, 
entabl, twhich 
de may darce, andthe tall ia uss in abeza net, 335, 


235, & 0. 


upon a 


tenure by pꝛiozitę t 


ſes, 11. 


| Tenant by the Courteſie. | 


Szants his eſtate with Warranty , 


24d comes 
in as ( 
gr — 


Tenant in Common. 
I hers te entry of one Cenant in Common | 
his Companit 


nt in Common be diſeiled fellow, 
an acual ouſter, nbe be 


ant in 1 cannot bring a Treſpaſs 


unge Saher 4 | Log 160. 


halls 
0 


the Ring ok an Pdbowſon, 127. — 
Tender and RefunM, 50 
4 ad Demand, - 
1 ent. | 
Tenure. Vide, Eftare. | 
r al bis = . 


as befoze. 27. 

2 He that holds by a e to repatre , fo? the 
old pale, need not repaire if et old be with-held, 
but perhaps it is a diſcharge, pro hac vice, 42. Duz- 

16. TE 

3 ahers the firſt Office tem upon the diem clau- 
fir, and the ſecond ford upon the Melius halt be 
jorned together to make He by gs 


lerbice, which would eile te a Cenutein FO, 
4 Tenure de Domino Rege, ut de und z * 
igeſimum prepter unĩus foodi militis , (8 avis by 
Spighes ſerbiee in cher, and rhe worde — 
groſſo, are bold. 30. | 
5 Nil Cennres (nehief are tn ue 5%. 


Teſtament. Vide Deviſe. 
Tythes, Vide Modus Decintadi, 
Seenstdue tn the w retito; valne of howe- 1 | 


> When once diſcharged by a Modus: -Deciiandi, 

Quare if they revive agnine, upon fatler of the Me- 
us. 

—— diſcharged, anvertinct dn le- "I 

dus Decimandi, and art turned ineo lay de, t 

parts. 42. 4 

”, rg tn » ew ot Tyres, * 


turned inte 


ir 6,297 | 
4 thann 1 ne0 grod; eee 


3 be viſchargedby « verdad ar nt bop 
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Po 


kon, Who came in by Symony ; it is at their obon 


ert, 160. eee 
, 10 The Sicarfowrd We Wlebe ve. Auͤd dies be 
koꝛe ſeverance , Quere, if x the executor all pay 
eyrydd, das, 3273800 Ui: 55 % WR off 
r Ohthen cha kt vob clio gecbolng 


in the Hopl of a Mannoꝛ, when kellkb, though it 


be waſt to fell them. 119. 

12 Tythes ch ar ne (> of: aiHowes with⸗ 
in a.Country, — they are uled as timber, bid. 
rh dur vith arte do k tythes; e in 
manibus propriis, makes een iet che Don | 
aud dd ae chan paſakthes/zap.- „ 2515 

14. Sa though the tent n kati Cuiftt#8 Reco- 
bety; veſho Hall payerthis348, - © 

r 5 But i6 the neuern ta the Agile viſe 
charging. Ibd1Q377P + 5:0 

16 (Tythe en e ech tenth dk my rebe⸗ 
nue, not of my Labour and Jnduſtry, 250. 

17 Tythes! are ok Thmmen Right and were 
due to the Church, befoze the Council of Latcran, 
though not to any Dyiriqual perſon in certain, 
296, 

13 What perſons are capible. of a viſcharge of 
tythes,and we many kinds of diſcharges of typthes 
there are. 397 J 094! % — 

19 Ve wh 51w:ongrurt collated by the Bichop 
ts eser e mu ſue fox tythes, 302. 
713 9:8 3i79 B 8. 6 dan: 4 


„Toe Vige Ville. 


Wo 55 te n 737110 
A ut. mM . > 
e raberle abſque hoc. 
1 dee uſliguẽd in a: Meolbin, i is. 


b ot beat therender:of the Mos, bit m 
he d5:8h yrbbortyribirix tek riemodo, 4 fo 


» 12 


. atidare pleadedvie of time 


and ozder >: ave not traberlable, 71, 72,104. * + 

4 {Ghena;juſtificationts mays by foꝛte of «" Cu⸗ 
| lome.maſtbopart! clarity tedverfed;/apd not the 
cauſe generally by de injuria & abſque talicaüſa. 56. 

5 Wherea, mea that in. toifeſſed and avoided in 
the maine part be likewiſe traverſed. 80, 102, 103. 
though it need not. 10, other wi ſe where it is confel- 
ſed and avoidedbn the whole · 163. 

6 Where a traverſe may not be taken upon a 
2 » if. the rt -fraverle"tpere not material, 
1, 104. 

7 Where a traverſe may not be taken upon a tra= 
verſe 82.,;4hr} 703, rog, 1057 Uatre, thou 
be taken 5 : mn. 104. vey © 8 

8 Though a traverſe upon atraverſe be Haught, 
yet {Cie may be caken upon the ſecond { traverſe, ir it 
be not 1 4 oo 

-y Where-a: traverſe t ſiitpluſſage 
=— the plegvictous.89, 85; 1. 07, 102, be, Hall — 
de was irate the Defendant in treſpaſſe plead & releaſe. 
tyabette all treſpaMeCifter,, it a Feoffmens 
Mt befoze > if a Licence all beboze and after; 104. - 

5213" REths tenant plead'a Jovntare made to the 
Demandane;; ? and-acceptance-of itt; the Deman⸗ 
dant may! Mead retulau, without traverſing the 


accegtaudt mit was not matertal cot the <dnant 
toplead its 10. 9 2 * . 11 17. , 


4409 if 6:5 


818 deche Detetdant tn treſpaſſe jutifle fo: the | 


| WwivtuthoDeciaration; yet:he-muſt traverſe all 
'  treſpaſſes befo:e oz after 105 dont 
the astonbzeaght. 1. 48% 


; I er the erat mus nothe taken rtl 
| 17 cid! 


ey 10 to be dente 
15 1177 Aſſumpfit. og 


traverſed as the Pꝛeſentati on of 1.5 
a Quatre Impe dit, whereas if the ſame P 


ſented, it is not material whether the Clerk were 
named I. S. oz I. D. 321. : 


unto the®tme'ok 


ly, and ſtitip to the words of the plea, but muſt be 
allowed a large 


tape. hg a Mode & Forma, 150. 
14 N the kraverſe muſt be moꝛe general then 
the ſubſtance of the iſſye..1 06. 
n{{verattons p# Execurey is. not traverſas 


15 There the traverſe that ſeemes to contalne 


mote then the plea is pet well enough reſtrained 
and applied by a prædi &us. 1 e nne 


18 It a Deviſe to a man and his heires, and if 


he die without iſſae t .. it chatl remanie, be plead⸗ 
ed generällp „ aSa 


„ 


mounts onel y to a Negative pregnant. 321. 


evilke in kek, the other (de may 


the Devils. 3 10. 
here a traverſe- without alt Indutement; a⸗ 


20 That which is not material mul ſometime be 


Vs allea dged in 
atron pꝛe⸗ 


„ Ireſpaſſe. 21 7 1 


ws £4 „ 


The place aſſigned not traverſable, k 6, 


2 he fozmof anew Iflignwent; 14. 
10 Is. an actionpt᷑ leſte certaintp then a Beplevinz 
IDId , 


4. De that. papes a; Modus Decimandi and vet 


= though ignozance ſet fozth his tythes , may babe a 


treſpaſſe-againſt the; Parſon faz taking: of them, 
42. 
ill not ye again the Sheriſt foz executing 
Propel though it were erronious, 48. 
* be barred by pleading ok a kozmer Irbi= 

> with . ere ment, 50. 
the two Defendants eber an their vieas 
and the eres find to one Defendant., and againſt 
the other the Plaintiff can habe no judgment a= 
gainſt either , otherwile it is if the Gain had 
wy ht ſeveral actions. 54. 
releaſe to one treſpaſſo; diſchargeth all,66. -. 

: ' Though the trelpalle which are zjoyntly ſued ſe- 
ver in —_ and iſfues., vet the one Jury ſhall al⸗ 
ſeſſe damages foz all. ibid; | 


cam 


ro What treſpaſſoz, which is no arty to the iffue; 
likewile have an attaint for. tbe Damages &c. 66. 
11, There can be but. one ſatisf on. 8 


gainſt all the treſpaſſo:s , butt he Platz ntiff paths: en 
lection of the beſt damages. bie. 

12 (Ubere the two Dekendants lever in their pleas 
and the Plaintiff hath. a verdict , and. judgment a= 
gainſt one, though he er enter a Nolle Proſequi againſt 
the other, vet this is no iſcharge of his compani⸗ 
on, otherwiſe it is if there had been a Non⸗ uit, oꝛ 
1 Proſequi againſt one befoze judgment. 70, 
1 
13 J- judgment be given againſt one treſpaſſoz,, 
and a Nolli Proſequi entred agaiuſt the other , both 
cannot joynin a zit ok Erroz. 70. 

14 Where a Recovery in an actton of treſpaſſe at 
the Common Law is a good barre in a Treſpaſſe 
upon the Dtatute, ac. 94. 


15 ll lye againſt a Lunatique for burting a 


man, 134. 


16 Ik a treſpaſſe be bzought koꝛ breaking his cloſs 
at one day, the Plaintiff may maintain bis acti- 
on by any one of an 100 trees paſſes ,. befoze the acti⸗ 

on b20ughr, 104, See Traverſe. 


17 The thꝛee ſeveral degrees to avoid the charge- 
13 Jt 


ok a trefpaſſe, 134. inmargenr, 
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18 It twa Maſters ol Defence playing their 2 Wetboren the: Diiginal ; 

pꝛize havt- one another , a treſpaſſe Ives, N , . ele ae 

1 1 f DK Wop. 

; 9 Ik one trained Seuldier hurt another in ſ\kir= Th E Wetlakütton be upon uind hen 

: michtg⸗ a treſpaſſe lpes. 13 4. | timo Auguſt, and upon Oer it appeatee io ss 
20 Ffa-man bing an action cf treſpaſſe againſt 19 Aupuſt ; this is not 
R. quo@ipſe ſimul cum E. & C. did the trefpaſſe-; and arreft judgment af ETD 
doth not ſue them alt, the Wzit hall abate 955 4 Where the reroen ok the eden; — 4 


"Tl ſuldtovary kom ie Wizte td the Ek 
21 In atreſpaſſe againſt A. who pleats: that be Where not; 2550715 7. e Naim, any. 


and B. did the tr elpaſſe „ und the Plaintiff releaſed 5 Ahere a va ance tetween I k - 
to B. though the Plaintiff traverſe the releaſe, vet fozination-fox — tt gte 25 


ul. | 


the acton hall not abate, 164, 199. | infozmation, 72, n 1 
22 1 ad ion may te rreſpaſſe-vi & armis, 85 Fe „e gi 
02 upon the:Eafe, oꝛ general and app des toeither. | ifs; 1 
180. . Venite ids. FE ve 
23 Ereſpaſſe vi & amm mill * fo: raking amar 85 . 
quendam ICT ä 1 | RET IT Vide Amending; 11 75 
4% 6-0-0 oh ee 1 28 77 8 F lO + F4 SLE -Y 3 175% 0] 7787755 „ beg 
Koper and Converſion. „ we Ver di & e 
9 — of pleading#n ti. Ce . F 
2 Þ Treſpaſſe and Detaner makes no Cons e ih 330 1235573. {+ 
4 1 vi 190 1106 
verſion. ibid. | Se 2 4 uh e 171 
3 An unreafonable Detainer doth not make f rr Iſſue; 113. 5 
Convertlon, though it ſerve to pꝛobe one 2 N 66 
„„ none acton'; elbe dei, 
Trial. vide Viſne. ; 5 | rfior of colluſion tn anbthet ak . 23. 


oY 2 Where a verdict ti the birih 1 

=} mw a Mit⸗trial, though by conſent of par⸗ enough; the potfitiiiſue being dunkelt 1 8 05 
ties, rip b Colt 5 , 49. 1 cb 7 — 5 
2 Where the trial of the Cuſtomes of London 3 here xy begin wit dite>vervict.a 
(hall be by Common Jury 5. and not by Certificate, codetnrs with a ſpecial matter ba e e Feen, 
8 5, 86, vy, matter, and conelude with a dark ber in-dpth. 
z Where in a canſe df. publique concernment to a theſe caſes, the ſpecial matter makes rdic;5;. 
Town, oꝛ City,the Court map toꝛ avoiding Multi⸗ 4 Where a verdick Hall te fufficte! Fire 0 
plicity of Huits, direct a trial to be had in one Plaintiff o: Defendant;'though ted +3: 
mans Caſe foz all, 22. iſſue litterally, if it find the ſubſtance, dure | 

4 Where the right and title to Cozn growing, 5 here a verdict that fudsathingmerly out of 

came tobe tried in an ad ion of 'Dett upon an Ob⸗ -the iſſue is uttet ly void. 335374. 3 
ligation. 13 2 s Auhere a ver dia chat ix untoꝛma i i be t tete 
5 Che trial of Baſtardyin an action fo: Slaunz bed and boꝛought into koꝛme by the Eg togai 
der, ſhall be per pais; and not by the D2dinary, 7 Where a verdict: fo2 one halt :benefit- r anoihir; 

I 179. 4. 

6 nere, and in what Caſe amattter of Record - 8 Where a verdict that varies from the word of 
7 being mixt with a matter of Fact , ſhall be tried the iſſue ſhall be good enough, but wheie it whollx 


— 


Per pais, and not by Beco2d, 244- departs from it 54, 55. 
7 The tryal of full age in an'zrate proba nda, muſt ' 9 Where a verdict Hall ve taken-accomingto in⸗ 
te by Jurozs of 42 reares oldat leaf. J „% tent. 7 is AE 1 * av 
5 10 It untitẽ tade iſſue u u th atceßtance | 
Tyranny. ok a new Bond in ſatbsfaition "7 another; \which ' 
| is no barre and verdict be againſt bim, use, when 4 


1 Whatare the ſeveral parts of it, 150. 5 ther the Plainti may vet habe juug mon. 6 
2 How all things which make up a compleat 1 Where. the verdicethat dach not-find-theigus 


tyranny, maybe latd to concurre in the Papacy, modo & forma, as it is joyned, is goddenongh, ver 
150. wh 2 be Papacy tt muſt not wholly depart from the form, 73. E 


12 What defects are holpen after a verdict, tc 


3 . the Dtatutes of Jeofailes, and Jeofailes, 
3 5 13 The verdict tu & Rabiſhment ol Ward. may | 
| : : The verdict may find the Watd.miarrivd, 

| V without ſaving by whom. 99, 10oĩ0ꝙ. 

5 Where the Jury may in their en und ã 
* ; Bond of Septuag int, and, Quinqusgint. »bibg n he fo? 
Variance. 3 730 l. thangh they doe not find that tabe iht uten? 
tion of thẽ parties; en 10 ode not als 4 


1 Bettheen the Obligation, and the Wiit ind leadged " vieaving,- th ML nr | 
? Declaration, when it hurts, when not. 185 19, 20, | | 1 of . oe IS 88 2 28 8 25 
; 5 | TFF 21820 92 15 re 
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* Teenaes to be again, | 
bY 4 . 
| 112, 113. and where it is good. 117. 


nedkul 
verdict where 
noſmer of che Capo 
18 


Kage 


| 1 ce noe vin 


* 


verdict that finds the Alus, which 
nſt Law and ſence , 46 not good. 


Whore a verdict upon an iſſue larger then was 
, is goodenough. Os. | 

17 (hat caution is beÞ to he ned in finding a 
10 doubt is lihelꝝ to ariſe upon a Miſ- 
ppation. 125. 

an action of Debt fq2 110 l. upon the Dta= 


tate of 21 H. 8. fo: taking of Farmes the iſlue was 


non deber , and Jury ſaid debet 30 l. without Gets 
ing fo: which farme, og which Moneth, yet held 
00d. 318. 


19 Where the Jury may in their verdict find a lo⸗ 
cal thing in another Tounty,and Where not. 170. 
20 Che different effeas of a general and ſpecial 


wr” hen the verdict finvsthe kack, but concludes 
* Lam, the Court ſhall reject the 


upon it contrarꝑ to Lab, 
Concluſion, 222. | 

22 Þ Jur may find matter of Recoꝛd, not⸗ 
withſtanding our Old Books. 227. 

23 A ſpecial verdict may be found upon a ſpecial 
iſſue , notwithitanding our Old Books, 203, 227. 
24 Che difference between a berdict and a plea. 
24S. : | | 

25 I the Jury ſind a hargaine aud ſale, o a fine, 
and doe not mention inrolmeut oz pzoclamation, it 
ſhall not be intended, and abr. 262. 

26 What ſhall be a ſuſlicient verdict toũnd a com⸗ 
mon recovery,and what. 262,263. 
27 a verdict concludes ſpecially 


int, th Court Hall. eee of no maze rhe the 
Jore s, ſccus, where it concludes in the gene= 
ra 262, 263. : | 
- 2$ Aerea berdict may be taken by a reaſonable 
intenwment, and where not. 262, 263. 
3 
tile of D. he named fr@, andafterwards 
LC hal he by intend went all one, aud coexs 


Villenage and Villeins, 


1 Came ex jure tzentium, M reaſon of captivity. 
2 The: CanfeCion in Contt of Recozd is not a 
reation. ut a Declaration of a rightkul Mille⸗ 
befoze. 99. . os 
3 The Confeſſion in Caurt of Recozd binds not 
the 6Cues ben before, they may tal ſide. 99. 

4 Ulhy Auleins of ed mere called lecvi. ibid. 


— Viſne. 
1 3 though by conlent is er⸗ 


ten de vieinete de D. is a8 good as de vicineto 
parochia de D. 6. bis. ö 

_ 3 MapwtromaCalile, 37. 

4+ Dugdzdetocomefrom 
re facias , from the ſeberal placts where the ines 
arile, andere the Ven. may be ſeveral. 37,64. 


from one Town inter alia, from 
ariſe, is not good, 37. | 


$ —_ - * . f q 
for © Y *; 7 Cpt * N 45 & . 
> a "oo it . 
* 
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13 


„ Cannot be good kes part,aud boid-fo; part, 377 
8 1 ought todiſalloty4t, ax M 
cio. 101d. | 

9 The Plaintif praves P2oceſſe to the Coꝛo⸗ 
ners, and the entry is & ci concedicur , pet the Ve- 
nire facias as awarded to the -Tozoner , Puzre, 


whether this Gꝛant in favour ot the Plaintif may 


not (411 be fozbo2zu,and uære, whether tt be not re⸗ 


medied by the Dtatute, 64. 


10 Venice fac. ad triandum exitum , is good enou 
cnirefac. reto2nd bx; Cozonet®, where there 


11 
is 4, is holp by the Dtatute, not ſo ot᷑ a Netazn ux 


one 1 if = pope be 

12 The e mult neither be tro large, noz 
ſtrait, 76. uin 

13 The want of aſſigning a place from whence 
the Uiſne ſhould come, will not hurt, whereby the 
4 . confeſſed 82. otherwiſe where it is not contel⸗ 
* 3 . 2 be de 1 — Count, foz 
tryat ot Cities, as Kudght oz uot Knight, oz fi 
live 1Cues as are at large. 8% — wat 
15 PÞ new Ven, fac. ſhall be awarded, when the 
Habeas Corpus is retozned, album breye. 230. | 
16 Ik no place be alleadged foz the Fact in ile, 
there the taking of the Milne from the place of the 
action , ſhall be pꝛeſumed right, becauſe the contra 
ry appears not, ſecus, it the Fact had been laid in 
another place. 187, 188. | 
17 Wherethe pzomiſe is laid in ane place, aud 
the bzeach in another, the Mine mu} be accozding 
to the event of the tine, whether it be eaken upon 
the pzomile oz the bzeach. 188. 

18 Wherethe Uilae koꝛ trying the pzeſcription 
foz.a way is from all the places mentioned in the 
Becoʒ d, it ſhall not be made bold by a forreigu ſurs 
mile. 189, 190. | | 

19 If the iſſue be Nul tiel Ville, the Ven. muſt be 

corpore Comitatus. 249. 

20 IA the iſſue be non habetur tal. Eeclefiam de v. 
the Ven. mult be de viceneto de V. 149, 250. 


21 I the iſſue be Nul tiel Cuſtomis toꝛ the Mild 


, of Kent, the Ven. muſt be de corpore, &c. 256. 


21 It the iſſus be nat parcel of the Manno of 
D. the Uiſne muſt be kr an che Dannoz . notfrom 

284, 285. 1 | 

23 I the iſſue be hors de S, fee , the Ven. may be 
from D. the place of che taking, andaot from the 
Wanuoz, foz after a verdict the Court regards not 
the poſſibitity that the Mannoꝛ may be larger then 
the Town. 305, 326. | 1 . 
24 In an action upon the Caſe foz plowing a war 
in D. leading from D. to S. it᷑ the ine be not guilty 
the Ven. from D. is good enough , but if iſſue be up⸗ 
on the p2eſcription the Ven. muſt be from D. and S. 


305, 316. 
| Under-Sheriff. 


r Is but the Sheriffs Deputy 13 , may be made 
at 21 3. : 

2 Muſt of neceſſity be removeable, though made 
irrevocable, ibid. | 

3 His Oath 13. hath been long in uſe. ibid. 


4 Hath power to dee all that the Sherif can 
transferre. 13. | F 


5 Cannot bereſtraiuedinaay parte his vomer 


be the 4 no; reſtraing hlonlels by Coven 
r 5 
Union 


w " a . "=" A F K - of ana ls ths 3% R 
y * 
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1 ' 


Union. 3 
e 8. 
Vide Pluraliries. 


| Where two vicodin] Churches beunited , vet the 
teparations Gall be ſeveral as befoze, 67. 


Voucher, Vouchee: 


I Max be by bim who comes in as Mouchet. 27. 
2 I tenant by Courteſie came in as Mouchee, he 
max have aid ok him in the reverſion, 2x _. 

3 Where it may be upon a releaſe with Marran⸗ 

+ Is h 
iy, So of a Coperceno: who comes in as Uouche 
after Feoffment with Warranty, 1bid, | 

5 Uport a releaſe with WMartanty , if counter= 
den by the Demand. the ald of it is loſt, 22. 

4 The diference. between a Moucher and a War- 
rantis Cartæ, hꝛought upon a Warranty of land diſ= 
tharged of rent. ibid. 

7 In 4 Wit of entry in the Per, how farre ad⸗ | 


mitted, 22. > 
8 A judgment upon it binds the land onely from 
the rime of the r, 23. 


2 here it mar be of the heit -of the part of the 
ther , norwithſtanding there be an heir of the 
part of the Father, and where not. 25. 

10 Where it may be of the very heir alone, oi ot 
be other heires allo koꝛ poſſeſſions, as of the iter, 
heir be poſſeſſo tratris, oz the veunger biother in 
cough Englth, oꝛ the reſt ot the brothers in Sa⸗ 
veltiind. 23, 31. 

11 Where itmaę not be by ſuch ſpecial heites a= 
lone; except they come in as n f0x yoſſeſſion 
with che very heby.-25, - 

12, Cannot be by one percenoz Alone , lifter aid 
$2aped of. his fellow”, it vis felloyy make default, 
26. 
23. When the Mouchet mould avobd the Warran= 
75 change of the dure he mut hem hom the efate 
1 268. 

4 hen the Uouches enters genetaily into dar- 


5 Net enter with a denken, hows 
0 Halt help pb, ubtey deſfrovey be chem 
s May the v 
Who ute vp tepzelemtation in of their Artz eite. 


25. 26. 


mon recovery k and his heires, 27. 

218. When it may be by a ſtranger to whoſe ut 

Common Mectberg wach ben ſuffered, ibid, 
19 Cannot be He Tecond time after recompence in 

ft once had. 7. 

; Fg — it is, it recompence be onely fo; 

„28. 
2 * M one onetp, 
tanties, is a renouncing of the other Warrant 


27, . 29, 


baduaething. 27. 
23 He thatts hetr to 

be vouchedonely r to one, 2. 
24 Ju ſome re it is a 

other reſpects it is a windet fit. ib) 


us It the datarrantoꝛs addtſe aber pleas in an | 


| kd. 212, 338, 


17 Tanger beby bim that bath tutdered a Com: new 
to he ute ot himſel 


where a man hath ſeveral Wars E 


2 Wap be by the buſbarid onely upon a reteaſe 
with Warranty to him andhiswike , if the wirt 
ſeveral! Warranties , ouſt 


plea lytatre z and in 
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action böten n be vouchen x 
— an * had againſt him whole plea . 2 | 
owed. Ibid. 


, 26. Ik the Gzants of an Advoiaſon i War= 
15 0 ch, and lole, he Gall have ed nce in 
n * 43. 


27 Akter the Uouchee bath entred into Warrantp 
the tenant is out of Tourts, 47, 163. 
28 In Jnfatit in Ventre fa mere, may be bouch= 


Void, Voidable. 


1. It an infant Wr er ne his ow! 
r. it is but voidable by an adi on of Becount. 
77- 
2 Where the ſame thing may be good at one 
time, and void atanother. . 165. 
Where the ſame thing may be bold to one pur⸗ 
pole, and good at an „bid. 


4 Where the ſame thing may be void to on ver⸗ 


don, and not void as to another, 166, 336. 


5 Where the laine thing may be bold, 02 not 
void, at the Election df him, whom it concerns. 
1 

6 Where a thing may be void, and pet nat to be 
avotded tn every manner, 166. 


Uſe: 


I Js the ſame in tate and quality with the land; 
31. 
2 Limited without conſideration „is void, arid 
retoznes againe. ibid. | 
15 Limited to him that Was owner ot the land 
be * e, doth not change his Eſtate, Sec Eftare. 
quhen it hall goe to the heir of the part of the 
Mother, oi in P92ough Gnglih; accozding to the 
Law. 3 and dohen it ſhatt goe to the heir at Tommon 
37. 


1 K. Covenants to ſtand ſeiled,zc, the remainder 


to the ri t heires of B. Qyzre, whethet this uſe in 
abevance ſhall fo farre ere the re Ke in 
che 


abevance, that there be not a Beverfſon left 1 
W tili the rema inder fall. 74 

— power to limit Ates 
to 42 92 by vertne of that 


rvatton of a 
ny though by 
power, and Uſebe large wa daughter, the caſe is 


vis void, 
not bettered by the event, 151. | 
2 Covenapit that the Jets * Band lis is 
313. 
'$ Celtyy que uſe , zn big beitet map-make « 
Feoffinone * ty e of. 4 
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| Wagerof Law. 


Debt be bzou uſt. the, 
uz ad patriam, 228655 2 ge: "# "I 
adjudgen., 2.44, 245, | 


© | Wards Court. 


The courſe ices bn 
a The cour of the Count . du 4. 
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z Judgment in it binds the- land from the 


16 Execution map 


a 17 


„ onelphave been recovered, 23. 
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uam up there without pꝛejudtee to khe ute of the 


Exchequer. 47. 05 
3 The Yuditozs can award no Pꝛoöceſte to an⸗ 


\ Cer any charge, but upon a Recoꝛd, as an Os 
db the like, 91. : 5 | a a5. an Offtee 


4 An Office in one mts foundof all the lands, 
Sbhtres , is allowed by the 
courle ot᷑ the Court to ground a charge oz . 


1 avord the Subjects charge of many Dfft- - 
1010. 5 < | 3 | EI 
1 hen an Office bath found the diſcent of the 

BRemainder, the Feodarles Certificate of the death v 

ak Tenantfoz life ts allowed as good as a neo Ok⸗ 


fice by the Courſe of the Court. 91. 


Wardſhip. See Acceptance. 


Che heir within age knighted after the death of 
es ayer > may ſuc Livery pꝛeſentip. rn or 

2 'The heir being knighted , is made a 
taſes of_Wardſhip of full 1 OTTER 
z The heir though knighted , muſt anſwer the 
value of his marriage, becauſe veſted. 91, a6. 

4 Whetithe tenant dies his heir within age, the 
Lozdis pꝛeſentip in poſſeſſion of the body without 


ſeiſure. 98. | 


The heir of the Bargaineꝭ who dies bekoze in⸗ 


rolment, ſhall bein Ward, 136, 232. 


Warrantia Charts, + 

1 J either pꝛobiſtonal, oꝛ remedial. 27, 217. 
2 Where it is probiſfonal qua imel. damages are 
ndt recaberable, pet he hall declare ad damnum. 23. 


3 Chat points are requiſite to be obſerved in the 


Count. 2 1- 


4 At muſt be dzoaght by the tenant in demand of 


"the ond, -21 . ; © | a . 
5 Ind in ſome caſes it map be bzoucht by the 
 Uourhex ; ; : SE LT he SEE tte b20ugh! . 12 he 


Warranty, 21 1 
9 Witt not i pe u 


y 5 
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29 


of 6 . 
* 84 . 
44 


, © 20 
* 4 59 : 0 4 
4 1 
1 hy dgunt 
> tak _— ' 
| r 


butter ipe in thoſe actions, 22. 


Teſte ok the Wzit, Ibid, 
14 When execution map be ſued bu h 
when oftner. 27,28. 5 - — 


15 Execution cannat be ſued till loſſe firſt ſu⸗ 
ined. 22, 23. 


— 


de ſuedtk a Stranger enter 
Hongbhe bring no action: P 2 
1 it may be bꝛought after Moucher. 3 
18. Ftis beſt fox the Defendant who is required 


to: adminiſter a plea ," to make entry of the plea 


upon Becozd, 43. Bare. = 


19 Durpluſage in the Count hurts not 23. 
20 Mill ire where land and damages » 0} land 
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\ the Land, 25. 225 JR. | | 


- tisfattions, by paxcels, but not totally. 28. 
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21 Not where damages onely habe been recoverey. 
a . : 


22 Ik it be bzoughtby the Diſtei ſoꝛ, and the Dit⸗ 


leiſe enter, and the Biſſeiloꝛ re-enter 
. 2 vet helhall 
recover 16. otherwiſe it is if the entry and bark | 


e the wꝛit bzought, 23. 

23 Ik it be bzought in time will ſecyre à m 

againſt the danger of an Ejectione firme. 26, 27, at 
24 Where it may. be bꝛought againſt him who 


hath been vouched befoze, and where not. 27, 28, 


hl e 
. 26 If the general iſſue be pleated, thePlatnti# 
may have judgment pꝛeſentip „but if 1 4 


upon it, he map be totallp barred. 199. 


27 Þ Collateral warranty binds not the Kin 
without true and actual aſſets, 339. 1 - 18 


— * — 


n 
Js to ſecure againſt all eviction by ei an title» 


either by entry oz adton. 2. 


2 Js not to ſecure againſt toꝛtieus entatleg. ; 
: 3 Noza warrantpin Aabo nen an exchange. 


4 It is both a Covenant. real, and perſonal-to 


ſeberal ends and reſpens. 28, 34. 
Map be extinguiſhed by are · feoffme 
warrantoz. 24. roads, 


nt to che 


Though ſetming intire, may by conſtrution - 


ofLaw be di bided. 24. 


7. Js a ſervitude upon him, and his eſtate who 


warrants, 25. 


4 * 4 


> how 6 then —_— 
Dew the charge of a warranty upon the heir 
differs from a charge by Obligation. "- hg , 19 


» * 


10 Annexed to a Seignioꝛp is loſt by elcheat ot 


7 
„ 


11. Made to tio iayntenants: is ioſt by partition 
at Common Law. bi. partition 


Made to tho jepntenants, und their allignes 
extends onelp to a joynt aſſigument. ibid = 1 1 I 42 


13 There the entry into warranty. is general. 
what the confequeyce-of it may be. 26 m_ 
Ne that 1 n by Recovery, in tbe Poſt , cap. 
takcno:adbaytagpot it, no 


32 


unla ſe it bean the per, by him ta whom the wartans 
tp was made, 27. r, by im ene e 


n 


. AV, Butif-Fooffee with warxayfy ſul 


b 


e map vouch ſtill, foz tis his oldeſtate. 27. 


= gen Tea man his heires aud adlignes, extends tou 


erb er, to Whale übe the Feolfoz ſuffered a Beco= 
IS ü rod Ee 5 
17 Way to laberal_reſpeqs- receive. lobefa], la 


* 


5 7 


15 Fnnexed to the Gzant of an Adbowſon wi ii. 


. 


oy againſt him. 23. 1 
4 AJ warragtx granted againſt the heires fir; 
oinittingthe aner ger te bold. 3 66 =... 

20 Whena warranty foz litt is annexed to a c- 
imple, vet the Recover in value is ot an tnhett- 


4 f * * 


entitle the Gꝛantoꝛ to a recompence in landit᷑ it be 


. 


tante, foz it is a warrantr of a Fee , though nat in 
Un. ³˙ do to. 


(2: How a warranty may te Laid in attend af 


walt upon the Grant, 276,277, ... 5 
22 tenant muſt plead ilatozies » tather 


a third perſon to his warranty, whichis. 


then put | 
ſntendedin Law uſtiwum retuglug. 1889. 
Waſte 


25 (here ſeveral wiits map be btought, andle⸗ 


+ 
* 


tis in che erg. 


elk; 1 . 


ute rr om 
enn Becovery-to che ule of hümfelt, and his beits, 


o 


" ws 


— 


per darrein continuance, this is a wapver of the firſt 


Wa tte. 
Vide Prohibition of Waſte. 
1 Bought by Baron and Feme, the wilt muſt 


conclude to the Feme one lv. 1. 
2 Where the wꝛit may vary from the Benifter, 


and pet be good. 52 


3 Alf timber be kelled upon the Glebe , pending 
the Puac lmpcdit, a Pꝛohibition of waſte is grant⸗ 
able u upon lur mi ſc of the Plaintitk. 36. 

4 Ali not ipe againſt the Leſſce koz houſes de⸗ 
firoven with Tempeſt. 40. 

..5 The Feme cannot be received in Maſt after a 
verdict againſt her and her husband. 177- 

It waſt be bzought in Dorſer Shire, and iſſue 


be upon a lurrender in Middleſex , Quzre, how the 


w2it of Seiſin ail be awarded, which, mult be per 


viſum Juratorwn. 179. 


7 Leſſee of a Houſe , with a Clauſe qoud poſlic 


Commodum ſuam inde tacere meliore modo, &c. cannot 


vull it dowon- 159. 


8 A wait of waſt defective in ſubſtance; allowed 
bp reaſon of p:eſidents. 34. 

„To fell wil lomes growing in the Soil of a 
Wannoz, is waſte. 219. 

10 If the Leſſee doe any act by which the nature 
of the thing demi led is charged, it is waſte, ſecus, 
it he onely better a thing in the ſame kind. 234. 

x Co plow Meadow , to turn Wood into Pa⸗ 


1 to dzp up a Piſcary, to ſuſter a Surrounder, 


oz to decay the pale of a Park is waſte. 234. 

12 To digge a Meadow , 0zto dzaine a Dewer, 
is no Waſte. 23 4. 

13 Co build anew Houſe is no Waſte , but to 
take timber either koꝛ the building, oz repatres of it, 
is waſte. 234- 

14 Ik the Leſſee build a new Houſe , and keep it 
not in repaire, it is waſte, andthe w2tt maſt bein 
domibus dimiſſis. 234. 

x5 Ik theLeſſes of a Wannoz, open a Wine, it is 
waſte, ibid , 

16 If the Leſſ& of Mines by ſpecial name open a 
new Mine, tt is no waſte , but to take timber fo 
the maintenance oꝛ uſe of it, is waſte. ibid. 

17 I the Mine be open at the time of a Leafe, 
and both the Leſſoꝛ and a fozmer Leſſee Have uſed to 
take timber koꝛ thoſe purpoſes , Quzre, if it be not 
waſte in the ſecond Leſſe to take timber, 235. 

18 It᷑ the Leſſoꝛ build a Houſe after the Leaſe, and 
the Leſſee keep it not in repaire, it is no waſte, 23 4. 


Wayver. 


1 Every Eccleſaſtical Court muſt remit to the 
2 and cannot wave it foz a higher, 16, 186. 
2 Ir demurrer oz iſſue be joyned upon the plea 


2 ik it wereto iſſue, not ls if it were to demur⸗ 
e. | 


From the Obligation hurts , and when not, 18 519% 1 
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Will, Vide Deviſe. 


Where a power to revoke by wziting doth 20 i hed 
ceſlarily require a Derd, but may be executed b 
will. 312, 313. 


Witneſſes. 


I In caſes of general concernment, as foz 0 
mon. Modus Decimandi, oz the uke, the 1 be 4:3 
ders, Inhabitants, oz Pariſhoners, are not alloy Den. 
8 _ one foꝛ another. 92. oY E 

The Kings Tertificate of a matter of Fact, ui 122 
ber his Sign Manuel, is teſtimony without « 
ception. 213. 

3 It a witneſſe doe depoſe that the Defendant Þ 
ſoilcit a Juroz to appear, and to doe him male 
nable favours , oz wo2ds to the like effect. this is 
no ſufficient pꝛook, noz direct enough to make 4 
Ci me, 294. x 

4 Their teſtimonp viva vece , are moze effectual; 
koꝛ the diſcovery of the truth, then their repoſition \ 
in paper, and why. 325, 326. | 3 


Writ. > 
Vide Abatement of Writs, | I 
x When the variance of it , and the Declucationl - 


20, 116. 2 
2 Where variance from the Begifter wall tos. 4 
hurt & de contra, 1, 51, 52, 282. „ 
3 Where the wilt may be general, andthe * 
ſpecial. 84. _ 
4 I waſte be bꝛought in Dorſer Shire. and i IS: 
be upon a Surrender in Middl. 2 Mit 
of Deiſin ſhall be awarded. 173 MY 
5 Þ ww2it of waſte defective in ſubſtance, 4 „ allow k ky | 
ed by reaſon of p2eſidents, 84. — 
6 Where two leberal wits will lye-at one tim e 
koz the reberſal of one judgment. 218. 
7 It the Leſſee build a oule, and beep tt set 
repatre , the wꝛit of waſte mn} be in domibus « 
miſſis. 235. 1 
8 Where a wait per ſpacium 6 Menſium proxinjg* 
ſequenr. in à Declaration, ſhall not viti ate the £ 9. 
riginal, which beares teſte within t! ; 2845] 
9 Wait purchaſed by Journies accounts, again 2 
20 Heir oꝛ Executsz, upon reverſal of Out:tawrz 8 
- — 
10 Mit ok E &Qione Firme, 5 bothin 
one. 249- 
11 Wie not purſued, is as no oll. 11 1 
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